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Wills & Trusts

Spring 2007 * Prof. Parker

I. PROBATE: STATUTORY SCHEMES DISPENSING OF PROPERTY AFTER DEATH

A. Testamentary Freedom

Sucession- Used to describe disposition of property after death.

Probate- Public process for “ “—it’s an area of state law.

Intestacy- Dying without a will. Property is then disposed of under jurisdiction’s statutory scheme.

UPC first released in 1969; NM adopted in 1976. 

Disposition of Property at Death

-Primogeniture was the historical method.

-Modern times, question of whether a right or a privilege.

Hodel v. Irving: Native American subdivided lands case. Holding: We do have a right to DISPOSE of property; not necessarily to take or receive it.
Ch. 45, art. 2, sec. 602: In NM, you have a right to make a will and control who gets your property after death.

If you want your property to go for an illegal purpose or one contrary to public policy, it raises the “Problem of the Dead Hand.” 

Shapira v. Union Nat’l Bank: (unassigned) Man disinherited sons unless they were married to Jewish women; had 14 years to get married and property held in trust. If not, all monies would go to state of Israel. This dead hand control is permitted unless it contravenes public policy—will upheld.

Rule: We have the right to dispose of property as we see fit and to impose as many conditions as we’d like on it.

Transfer of the Decedent’s Estate

-Probate v. non-probate. Probate= property controlled by wills or held by decedent when he dies. A lot of assets can fall outside this: life insurance, joint bank accounts, payable on death accounts (pensions w/ beneficiary). Probate transfers title from decedent to a new owner.
B. Administration of Probate Estates

D’s Property

-Transferred during life

Title held @ death

1. Probate

2. Nonprobate

Reasons for probate administration:

1. Transfer title

2. Pay creditors

Vocab
· Wills typically refer to real property; testament to personalty, but this distinction doesn’t really matter now. 

· Devise- Real property; bequest – personal property. Devisee- Person who takes RP under a devise; legatee- person who takes a legacy or PP, including money.

· Heirs: RP; next-of-kin: PP. An HEIR takes under intestacy; a BENEFICIARY takes under a will.

· A living person has no heirs, only presumptive heirs or heirs apparent.

· Administrator: Intestacy

· Executor: Testate

Jurisdiction

· Probate court has jurisdiction to hear these matters; states vary in what they’re called. In NM, there’s a Probate Court that has limited jurisdiction and is part of the District Court. If a proceeding is supervised or there’s a will contest, it has to be removed to District Court. Therefore, our PCs are only concerned with informal proceedings. 

· There are 33 probate courts with 1 judge each in NM.

· Qualifications for probate judges: no law school req’d. Must be elected, a state & local resident who is at least 18. Approximately 4-year term office.

· Court rule 25-102(a): Must attend judicial qualification training course.

· Go to PC in county where decedent was domiciled at the time of death. If RP exists out of domicile, must start ancillary proceedings in that county. Some states require administrators in ancillary proceedings to be a local resident, but not NM. Not all states have informal probate.

Avoiding Probate
· Costly & time-consuming. Attorney’s fees. Personal rep fees.

· Some property is not well suited to lifetime transfer. Can’t presume you’ve transferred everything (say you get into an accident @ death & there’s a settlement).

· Reasons for having will: Save money; guardianship for children; selecting administrator; can’t transfer everything during life.

The Process

· If decedent has assets @ death. 

· Step 1: Determine if you must go to court. Different levels of probate: Formal, informal, summary proceedings 

· Summary proceedings: For very small estates worth $30-$45k; affidavit approach to collecting bank accounts; surviving spouse & minor children can get the property free of creditor claims as a family allowance. Can get additional $15k in personalty for spouse, usually the car).

· Step 2: Once you’ve determined that probate is required, an interested party (beneficiary or heir) or a creditor needs to file an application, attaching death certificate & original will. 

· If will nominates certain people, they have priority. If no will, then under statute, court would first consider surviving spouse, then devisees of decedent, then other heirs, then any other qualified person, then creditors (45 day waiting period). “Qualified”: At least 18 and suitable (no embezzlers or thieves). Administrator is in a fiduciary position to the interested parties.

· Should tell friends & family that you nominated in your will & where you store it. Can also file a will with the court for safekeeping. Can file w/ Bernallilo District Court for free.

· Step 3: Once you’ve been appointed as PR, you’ll get letters testamentary (if a will) letters of administration (if no will). These will allow you to go about managing estate business. Get multiple copies notarized so you can transfer property. Within 10 days, you must give all interested parties notice you’ve been appointed (those who could’ve taken & are not mentioned in will and those mentioned in will). One of these people could contest the will in the DC. 
· Wills that are not self-proved (containing an affidavit or attestation at the bottom) will end up in DC, where court will hold a hearing to determine if the will is valid.
· Bonds: If PR breaches his fiduciary duties, a bond can insure against this. NM doesn’t require bonds unless the will requires it. If required, court will set an amount.
· Will contest deadlines: In NM, must contest before final distribution order entered.
· Duties & powers of PR: Duties commence upon appointment; must inventory estate w/in 3 months; might have to hire appraiser; §715 enumerates all the things you’re authorized to do; must give known creditors actual notice & they must respond w/in 2 months (UPC 4 mos.) For creditors not known, can publish a notice once a week for two successive weeks in a newspaper of general circulation. 
· Creditors claims can arise later if you don’t give notice or pay off. Money may run out before creditors all paid: priority of bills is costs & expenses of probate administration; reasonable funeral expenses; debts and taxes, preferably federal; reasonable medical & hospital expenses of last illness; debts & taxes under state law; all other creditors. Then there’s a procedure for distributing money to heirs & beneficiaries.
Pg. 39 Problem 1: Wife has priority under statute; could dispense with NM summary proceeding. This estate does not have to be probated.

C. PROFESSIONAL RESPONSIBILITY
· A contract theory and third-party beneficiary theory can hold an attorney liable for breach of duty of care to intended beneficiaries of a will. 
Simpson v. Calivas: A third-party beneficiary of a will has a remedy against an estate attorney.
· Conflicts of interest can arise when people have joint wills, or when same lawyers represent couple where man has out-of-wedlock child that wife doesn’t know about.

· Can the lawyer who drafts a will serve as the executor of an estate, or draft a will where you’re a beneficiary (eg, family members)? Yes, but. Executor has a fiduciary duty to beneficiaries. If you breach it, you’re liable to heirs. Drafting a will that exculpates you from liability is a conflict of interest.


II. INTESTACY: PROPERTY DISPOSITION IN THE ABSENCE OF A VALID WILL

A. SHARE OF SURVIVING SPOUSE

· Intestacy: A person dies without a will.

· Anywhere from 50-80% of people die without wills.

· Common for spouses to end up with about 50% of an intestate estate.

· NM adopted the UPC, including the intestacy section. NM is a community property state. Community property is acquired during marriage, except for gifts and inheritances. §102(b) You can exercise testamentary disposition over your half of property when you die. Surviving spouse gets their own and the decedent’s half of the community property.

· Differences b/w UPC & NM Intestate Share of Surviving Spouse: 

· Parents & stepchildren can take in UPC. In NM, parents will not take separate property under intestacy if there is a surviving spouse. Rationale: Public policy; decedent’s surviving spouse & children may need it more.

· Spouse takes all of separate property if there are no children & takes lion’s share if there were children of decedent. Share dwindles when there are children outside of that marriage (stepchildren, etc.)—to prevent mistreatment of the children by stepparent and prevent disinheriting stepchild in an intestate, no-adoption situation.

· NM law is good b/c makes stepchildren or illegitimate equal to children—gives it out in equal shares to all children, regardless of status, lessening share spouse takes.
· Must create a conservatorship for minors when they inherit money. Spouse has a right to the money to provide for the kids’ care, but has to check in with the court.
Janus v. Tarasewicz: Simultaneous cyanide poisoning deaths. Brought up evidentiary standard: clear & convincing evidence required of someone who predeceased the other. Also implements a 5-day survival requirement to take under intestacy. 

UPC & USDA: Must establish survivorship of 120 hours by clear & convincing evidence.
NM §45, art. II, sec. 702: Verbatim to UPC. If you have a will, you can address simultaneous death issues in whatever way you’d like.

Escheat: Property returns to the state.

B. SHARES OF DESCENDANTS

· A will can determine the survivorship limit for someone predeceasing you (doesn’t have to be 120 hours). If you don’t define it, though, the statute will prevail.

· §103: In NM, do not go above grandparent’s level of people who may take in intestacy, so no phenomenon of the laughing heir (see chart p. 79).

· Heirs take “by representation,” meaning:  

· Trad’l Per stirpes: By the roots; going back to the family tree, not skipping any generations to determine if there’s anyone living or if any of those children had descendants. Divide property int as many shares as there are living children of the designated person and deceased children who have descendants living. Children represent deceased parents and move into their position to take. Treats each line of descendants equally.
· Modern per stirpes: You have the ability to ignore generations if everyone in it is dead, which can result in a different outcome. Per capita: Equal shares for those equally related. Throw in a pot for all and divide to find the number of shares, regardless of which side they’re on. Representation only used to bring the survivors up to the level where a descendant is alive. Treats each line beginning at the closest livng generation equally. 
· You can’t take until your parents are deceased.

-Negative Wills (§101b): If you try to expressly disinherit someone, it might not be effective. To be effective, take all property & assets and give them to someone else. Now the modern probate code allows you to disinherit someone, treating them as if they predeceased you, disclaiming their interest. Any distinction for stepbrothers & sisters has been abolished. But if there’s partial intestacy, a descendant may take an intestate share b/c the property must be given away to someone.
UPC: Authorizes negative wills. Barred heir treated as is disclaimed his interest in intestate share, which means he is treated as if he predeceased the intestate. 
C. INTESTATE TRANSFERS TO CHILDREN

· 201.5 of UPC defines “child.”

· Code disallows double inheritance—marrying the surviving spouse of your sibling.

The Effect of Adoption on Intestacy

· Hall v. Vallandingham: Issue is whether children adopted through remarriage can inherit from their natural uncle. The court held that the adopted children couldn’t take from their uncle. Rule: The right to receive property is not a natural right, but a privilege bestowed by the state. Transplantation theory: Child transplanted to a different family tree when adopted.

· In NM, you can adopt from your natural parents as well as adopted parents ONLY when one is a stepparent. So, the kids in the above case could’ve taken from their natural uncle. But, their natural uncle couldn’t take from the children b/c they’d been adopted by someone else.

· Couldn’t take RP in another jurisdiction that doesn’t allow double-dipping; must follow laws of that jurisdiction.

· §114(c): If you are a parent who doesn’t support your child, you will not take from that child! (eg, when your parental rights are terminated).

· Equitable adoption: Corresponds to “switched at birth.” This would be a situation where people raise the child w/ every indicia he is their own, but never do the adoption paperwork. A child raised like this could possibly take under deceased guardian’s estate.

Adult Adoption

· NM Ch. 40, art 14, § 5: Adults can be adopted. Reasons: Inheritance; sharing in class gifts. BUT adoption is not revocable!

· UPC: Adopted individual is child of adopted parents. Natural child is child of natural parents. CANNOT inherit from both natural and adoptive parents—can pick one share based on relationship that would give the largest share.

· Minary v. Citizens Fidelity Bank: Husband adopts his wife so she could take under his deceased mother’s will since they had no children. This was not permitted b/c it was only done to bring her under the instrument w/o the testator’s intent.

· Cannot inherit through an adopted parent, only from an adopted parent in some jurisdictions. We don’t have this rule in NM.

D. BARS TO SUCCESSION

HOMICIDE

· Most states have slayer statutes barring killers from taking and can extend to probate & nonprobate property. Killer is treated as having predeceased victim.
· UPC: Killer is treated as having disclaimed the property, and disclaimants are treated as having predeceased the decedent. Criminal conviction is conclusive, but acquittal is not dispositive of slayer status (use preponderance standard).

DISCLAIMER

· When an heir/devisee declines to take property, mostly due to tax avoidance to keep property from creditors.

· Disclaimant is treated as predeceasing decedent, and usually relates back to date of decedent’s death.

III. VALID WILLS
A. CAPACITY & WILL CONTESTS

· Some distributions are state controlled (intestacy); some you can control if you choose (through a will or will substitute when dead; through gifts or trusts when alive).

· You have a testamentary right if you have capacity.

· NM rules: Must be 18 and of sound mind to make an enforceable will. Who enforces the statute? Those contesting the will.

SOUND MIND

· §8.1 of Restatement 3rd of Property

· Restatements come from American Law Institute to standardize case law rulings and present minority and majority views.

· Also, if there’s no case on point in NM, you can argue for the court to adopt Restatement provisions.

· Body of law concerning capacity is common law.


Restatement Rules

· Need mental capacity for donative transfer (wills, gifts, will substitutes).

· If there’s a will/substitute, must be capable of knowing nature & extent of your property (knowing what you own and how much of it there is).

· Must know natural objects of your bounty (family; spouse; partners).

· Must know you’re making a disposition of your property, transferring title to another.

· Must be able to relate the fact that you’re about to make a will/substitute.

· Must be able to form an orderly desire (intent) of disposing of your property.

· Why insist on capacity?

· Protect crazy people from themselves.

· Protect society from irrational acts.

· Balancing individual freedom with societal norms.

· Ask for jury trial in a will contest case—have an emotional reaction and tend to disregard testator’s interests.

· Calloway v. Miller: Set out the Restatement rules in NM.

· Need same type of capacity to make a gift; otherwise is voidable.

· Insane delusions are so far gone from reality that they could only be the result of derangement. Transfers are invalid. Different from a mistake, which you can correct. With ID, a person never changes their mind, even in the face of new information.

· If you have a conservator & make a will during a lucid interval, it’s still a valid will.

· Burden of persuasion: duty to convince the factfinder.

· A conservator can ask for permission to create a reasonable estate plan for a ward. NM adopts UPC 5-411, but doesn’t allow the conservator the power to make a will under NM CH. 45 article 5 sec. 402.1.

· In re Estate of Wright: Eccentric man made an unusual will, which was upheld b/c of a presumption of sanity, especially when the will had been witnessed. Ethically, you must not witness a will if you think someone isn’t of sound mind if an attorney. His testamentary disposition was not affected by his eccentricities.

· In 3 states, can admit a will to probate before you die to get rid of will contestants: AR, ND & OH.

· In re Strittmater: Woman gets involved in the National Women’s Party and her will was invalidated b/c she was operating under an insane delusion that men were evil and she left all her money to the party. She had moments of lucidity. A distant cousin tried to contest. RULE: INSANE DELUSION MUST BE DIRECTLY RELATED TO THE DISPOSITION FOR THE DISPOSITION TO FAIL!

· When there’s an insane delusion, the effect is to cut out that part of will, failure of entire will, or nothing if delusion doesn’t affect will.

· In re Honigman: Wife excluded from a lot of assets b/c husband obsessed w/ idea she was cheating after he fell ill. She got an elective share. The delusion affected the testamentary disposition.

UNDUE INFLUENCE


Restatement: Elements of UI
· For UI, bad actor must exert some coercive act over the testator. 

· The influence is undue when it’s strong enough to overcome the testator’s free will.

· Must cause the testator to do something they otherwise wouldn’t.

Remedy for UI
· Invalidates will to the extent it was subject to UI (like mental capacity).

Burden of persuasion/burden of proof
· Standard of proof : Contestant bears the first burden,.

· Presumption will flip back to proponent that there was no UI by c & c evidence. (In NM/UPC, CONFIDENTIAL RELATIONSHIP + SUSPICIOUS CIRCUMSTANCES = PRESUMPTION).

· ( Evidence to show state of mind: Circumstantial

3 Kinds of confidential relationships
· Fiduciary: Lawyer-client; principal-agent

· Reliant: Doctor-patient 

· Dominant/subservient: Hired caregiver

Types of Suspicious Circumstances: UPC
· p. 160 criteria: Donor in weakend condition; participation by wrongdoer; independent advice; preparation of instrument in secrecy/haste; continuity of purpose; donor’s attitude change; disposition unnatural, unjust, unfair.

: 

· Estate of Lakotosh: Man befriended an elderly neighbor and ended up with most of her estate. Got power of attorney/fiduciary relationship. Suspicious circs = spends her money, so burden shifted to Roger to defend his actions using clear and convincing evidence that he acted in good faith throughout the transaction.

· McIlhenny (NM case): Testator was 72 yo in VA Hospital in Abq who married a housekeeper who cared for him for two years. His sister stopped financially supporting him; she ended up changing the will. Testator was clear he wanted to leave money to wife; attorney saw no evidence of UI. No suspicious circs. Clear & convincing evidence req’d.
· Lipper v. Weslow: Woman disinherited first son’s children. Another son drew up a will and gave himself and his sister everything. Will includes a recital—why motivated to disinherit someone. Elements required for UI:
· Susceptibility: Sophie not susceptible to influence. Told several others she was unhappy with the grandchildren.

· Opportunity: Sophie was reliant on her son.

· Disposition to influence: Frank disliked his deceased brother.
· Result: No.
LAWYERS AS BENEFICIARIES

· NM 16-108: Conflicts of interest/prohibited transactions. §C prohibits client gifts. Similar to ABA Model Rule 1.8(c). Parent, child, sibling, spouse.

· If client really wants to leave lawyer something, need another lawyer to draft the instrument to beat the reuttable presumption of UI.

· Lawyer can be appointed executor; is not a gift under 1.8, but might be a conflict of interest b/c is getting paid for being executor, so is in his interest to prolong the process that’s in conflict with heirs’ interest in speedy resolution.

· Recitals: Disinherit somebody. Might help dissuade people from contesting the will. Be sure this is 100% accurate and is in your own words!! Another way to do this: leave a letter or video with the will since it’s a public record. Can still be evidence in a will contest. 

· No contest clauses: UPC will make a NCC enforceable, and NM has adopted this. ONE EXCEPTION: Courts will not enforce a NCC if contestant shows probable cause (UI, fraud, duress).

FRAUD

Elements
· Fraud = deception + intent to influence testamentary disposition. Differs from UI b/c you set out to make someone do what you want, but doesn’t necessarily rise to the level of deception.

· Fraud in the inducement: A person misrepresents facts, causing the testator to execute/refrain from executing or revoking a will or including terms in their favor.
· Fraud in the execution: A person misrepresents the character/contents of the instrument signed by testator.

· Part or all of will can be invalidated for fraud; court may also impose a constructive trust: an equitable remedy where person cannot keep the money; gives it to person who’s wronged.

DURESS

· Such a degree of coercion that can be criminal. Can involve threats.

· Latham v. Father Divine: Did Ds have testator killed so she couldn’t make a new will? Father Divine would’ve taken $350k under Lyon’s will; she was unable to sign the will made for her.

TORTIOUS INTERFERENCE WITH EXPECTANCY

· Not a will contest. Must prove fraud or duress to recover under this tort.

· Elements: NM Doughty v. Morris: Must prove expectancy; reasonable certainty it would’ve been realized; intentional interference; damages (punitives possible).

· Can’t bring this action unless there’s no remedy in probate court.

· Some jurisdictions offer a tort remedy before death of testator.

B. WILLS: FORMALITIES & FORMS

· UPC: Does not have to sign in testator’s presence.


Elements to be able to make a will in NM

1. Legal capacity § 45-2-501:

· 18 or older

· Sound mind

2. Testamentary capacity

· Know natural objects of bounty

· Know what property you have

· Able to formulate a dispositive plan for property

3. Testamentary intent: 

· Intent @ time of execution

· Intent to create a will

4. Compliance: Does will comply with statutory requirements?

· Estate of Kelly (99 NM 482): NM case that runs through all elements required to make a will.
Will formalities:

· Evidentiary: Instrument is standing alone to convey testator’s wishes. Language of intent.

· Protective: For benefit of testator. Prevent fraud and undue influence due to presence of witnesses.

· Ritual: For benefit of testator. Prevent fraud and undue influence due to presence of witnesses; proper disposition of estate.

· Channeling: Easier to determine a person’s wishes @ death if channelled into a will w/ standard formalities.
· Formalism has been attacked for leading to unjust results, where the testator’s wishes are not carried out b/c the proper forms were not followed. Stevens will was denied probate b/c witnesses did not see testator sign will. WV has not adopted the UPC, which relaxes this rule.

TYPES OF WILLS

· Wills ave 2 characteristics:

· Revocable: During a testator’s lifetime; will only takes effect once you die.

· Ambulatory: Wills move forward in time to act in the future at the time of death; different from a contract.

· Formal (attested) wills have 3 elements:

· Writing

· Testator’s signature

· Witness’ signatures (2 under UPC)

( Jurisdictions differ in requirements for each of the above.

· Types of wills

· Foreign: Will made in another state.

· Holographic: Handwritten. NM DOES NOT RECOGNIZE HOLOGRAPHIC 
WILLS 

· (Holographic = handwritten, signed by testator, unwitnessed).

· If will is part typed, part handwritten, will ignore anything not in handwriting for a holographic will.

· UPC allows courts to even look at parts of will not handwritten by testator.

· Nuncupative: Oral will. VERY rare; only in the circumstance of battle, imminent deathbed, etc. Limited to personal property. Must be witnesses. Must be written down or commemorated shortly after being made.

· International: Ruled by treaty. Must be made in presence of a person authorized & certified to act in connection w/ int’l wills. Can register will w/ State Dept.

· Conditional: Entire will is conditional on some event happening, and if it doesn’t has no effect.
· Military Wills: In NM, Natl Guard & Reserve can forego formalities of execution.
· Statutory Wills: NM adopted the Uniform Statutory Will Act. 
· Joint Wills: Old fashioned and not popular anymore. Lawyers are discouraged from making these: 2 people use the same instrument due to lack of typewriters. Must be probated twice for each person who dies.
· Mutual Wills: Mirror image; couples make exactly the same dispositions. In many states, this is a presumption that this is a will contract and is irrevocable.
· UPC: A joint/mutual will does not create a presumption of a will K not to revoke.

· Reciprocal/Sweetheart Wills: Husband leaves all to wife, wife leaves all to husband. But not limited to spouses.

· Will is not best place to get rid of body parts or give funeral instructions

· Medical instructions = power of attorney + medical directive or living will

· Not required to have an attestation clause in NM.

· Self-proving affidavit ( presumes valid execution by testator.

ISSUES WITH EXECUTING WILLS

· Witnesses: In NM, §45-2-505:


Requirements
· General competence (no age limit)

· Someone who you can locate, find again, & who will survive testator.

· A beneficiary can witness a will in NM. It’s called an interested witness. Some states have a purging statute which deletes what an interested witness would take under will, leaving only what would take in intestacy.

· Any mark works for testator’s signature; can also direct someone to sign for you or help you sign. Don’t have to sign your full name.

WILL FORMALITIES

· Purging statutes: Strip away bequests to interested witnesses and just leave them w/ what would’ve taken in intestacy.

· UPC says interested witnesses are ok.

· Attestation clauses:  Present tense; statement that is watching the testator sign the will (in UPC, must sign ac within reasonable time) ATTESTATION CLAUSE IS NOT REQUIRED IN NM, but they are prima facie evidence that the will was validly executed/witnessed.
· Signatures: What constitutes one?
· Restatement § 3.1: Any mark is adequate, as long as intended to be a signature. 

· UPC § 502: The testator only can have someone else sign for him @ direction and in their presence; not the witness.

· Old days: Had to sign @ bottom of will so people couldn’t attach pages. This and other requirements show testamentary intent. Subscription= signing at bottom of will.

· Publication: Announce that this is your will during execution. Don’t have to say what’s in the will. NOT REQUIRED BY UPC. IN NM, TESTATORS ARE REQUIRED TO PUBLISH (Estate of Kelly).
· NMSA § 502/UPC Similarities & Differences: 

· Wills must be written (videotapes not allowed; possibly could be by incorporation).

· Testator or designee must sign in testator’s conscious presence, where the witnesses are within the same vicinity & senses.

( But, in NM witnesses must sign in presence of testator & each other; UPC: witnesses can be there w/ testator or sign later if testator acknowleges his signature. NM did NOT adopt UPC(b)- holographic wills, or UPC(c)- extrinsic evidence to demonstrate intent. Incorporated in Kelly, common law says can use extrinsic evidence to establish testamentary intent.

( Line of sight test for witnesses is required in NM (Kelly). This means a testator must be able to see witnesses signing were he to look.
· Self-Proving Affidavits: Swears will has been duly executed. If a will lacked one or an attestation clause, it is still valid, BUT 
helps if there is any question about TI. § 45-3-406: Must bring in witnesses in case of dispute. Affidavit helps avoid witness testimony.

· One step: Will & affidavit signed together at the same time; sign once b/c incorporated into a single package. Affidavit still must be notarized.

· Two step: Affidavit attached as extra sheet or well after execution; signed twice.

· UPC § c: Attempt to fix problems such as missing signatures, etc. Relaxes strict standards. NM ALLOWS THIS. 
( Attested will: Means formal witnessing, not necessarily that there was an attestation clause.

· If you want a will that can travel to all 50 states, use 3 witnesses and a notary, plus attestation clause and affidavit.

· § 515: Court can safeguard will; §516: Custodian of will has duty to deliver will when testator dies. Can be liable of contempt for withholding it. Ch. 58 for safe deposit boxes: Search procedure on death where interested parties can quickly get will, burial instructions, or life insurance policies from safe deposit boxes. 

CURATIVE DOCTRINES

· Harmless error: UPC allows to dispense w/ will requirements.

· Pavlinko & Snide : Husband and wife signed the wrong joint wills, meant for the other. Court would not admit will to probate in Pavlinko, but did in Snide, where court reformed the language of the will.

· Substantial compliance: Look @ whether purposes or formalities served (channeling, etc. If so, admit to probate despite defective execution). A common law doctrine embodied in R’t  2d §3.3: Innocent defects in compliance should be excused under a harmless error rule, provided there’s clear and convincing evidence. 1990 UPC §2-503: dispensing power codified, whether decedent intended the writing to be his will. incorporates this rule. Clear & convincing evidence required.

· Dispensing power: A related doctrine; provides for probate of a document not properly executed if court satisfied that there can be no reasonable doubt decedent intended it to be his will.

· Raney: Lawyers used language of a two-step affidavit, but used form of one-step affidavit and past tense, when present tense required. Wife challenged the will. NJ is not a UPC state. The will was probated under substantial compliance.

· NM: § 504(c) Signatures on self-proving will were enough to prove testamentary intent (would’ve fixed Raney).

· Substantial compliance has not yet been adopted in NM.

· Hall: Montana has dispensing power under UPC § 503. There was only one witness to this temporary will. There was clear and convincing evidence of testimentary intent.

· NM: § 504(c) Signatures on self-proving will were enough to prove testamentary intent.

· Choice of law: Moving from UPC to non-UPC states allow probate. NM doesn’t recognize holographic wills, but will recognize a valid holographic will from another state.

HOLOGRAPHIC WILLS

· Holographic wills: signed, unwitnessed, in handwriting of testator. 24 states recognize them and have different requirements.

· Kimmel’s Estate: A letter was sufficient to show testamentary intent.

· Much of writing in HWs are not dispositive. They are very informal and conditional.

· Often made in extreme circumstances.

· UPC § 502 (c): material provisions must be handwritten; allows extrinsic evidence to show testator’s intent (eg, can look at printed form).

STATUTORY WILLS
· Must be signed & attested like any valid will!

· NM adopted the Uniform Statutory Wills Act. This is a pre-printed will form.

· Disposing of property through USWA: incorporate by reference those sections that dispose of property. The statute is similar to intestacy, but not exactly. This creates a trust for surviving spouse and children.

IV. INTERPRETATION & CONSTRUCTION OF WILLS

A. REVOCATION

· If revocation invalid, will will be probated!
· 3 ways to revoke

· Act (destroy)

· Subsequent written instruments

· Operation of law (divorce)- revokes in part

· Revocation by action

· Burning, tearing, shredding, etc.

· Look to intent + act

· Act alone does NOT cause the revocation, it’s intent to revoke + act

· UPC: To revoke, need intent to revoke + act (or direct another to cause this act in your conscious presence.)

· Harrison v. Bird: Conscious presence case. Dealt w/ intent + direct another to act in your conscious presence. Woman had will that was in her lawyer’s possession; created duplicate original (not a good idea). Client wanted will revoked; lawyer tore it into four pieces and mailed it back to her. Beneficiary had duplicate original, so wanted probate of revoked instrument. Revocation was INVALID. Pieces of revoked letter were lost. 

· In lost wills cases, there’s a presumption that it was destroyed. Proponent of duplicate original could not overcome the presumption; so intestacy was the result.

· Estate of Kerr (NM; not assigned): Presumption of revocation arose for lost wills. There was no evidence to refute the presumption
( What kind of evidence can be used to rebut the presumption?

-Testator refers to a will that’s in effect.

-Couple fought before wife died & will went missing (motive alone not enough to rebut presumption).

· Revocation by subsequent written instruments

· Revoke all other wills previously made in the language of a subsequent will. When the subsequent will does not mention other wills, the earlier will only revoked to extent second will inconsistent with it. AN EARLIER WILL IS NOT REVOKED UNLESS THERE’S AN INCONSISTENCY WITH THE SECOND ONE. THE SECOND ONE IS THEN TREATED AS A CODICIL.

· § 507 UPC: Revocation by writing or act. Presumptions arising under statute are also operative under common law. Clear and convincing evidence can rebut. 

· Restatement § 4.1: Revocation by subsequent will & harmless error rule: In some jurisdictions, easier to overcome intent and rebut presumption. NM has not adopted the harmless error rule.

· Thompson v. Royall: Wealthy woman wanted to revoke will; lawyer wrote on back of will cover & codicil that will was revoked, and then the testator signed it. Holographic provisions NOT available.  Lawyer told client to keep the document. Problem: Court would not apply harmless error; will not executed properly. It was clear that testator wanted will revoked, but court wouldn’t allow it.

· A COPY OF THE WILL CANNOT BE REVOKED; ONLY THE ORIGINAL CAN BE REVOKED BY ACT.

· Revocation by operation of law
3 types
· Revival doctrines
· Ineffective revocation doctrines
· Divorce
· Revival- 2nd will revokes first will, then 2nd will is revoked. 1st will is sometimes revived. Under common law, 1st will was dead & could never be revived unless reexecuted. 

· UPC § 509 on revival: Not as strict as common law. Says there is a presumption that will 1 remain revoked. Can be rebutted with evidence speaking to testator’s intent  to revive (mistake of law thinking that revocation of will 1 revived will 2).

· But if a subsequent will partly revoking a previous will is revoked, the presumption is that previous will revived under UPC.

· Doctrine of ineffective revocation, aka dependent relative revocation doctrine: Thinking that by destroying will 1, will 2 is valid, but for some reason will 2 is invalid. Result = intestacy. Court will cancel revocation and probate the destroyed prior will. This doctrine is hardly ever used now since we have doctrines like harmless error, where testator can have their wish. Doesn’t matter if state hasn’t adopted harmless error. Under NM revival code, could revive will 1.

· Lacroix: Attempt to apply this doctrine. Woman gave half of estate to nephew and half to friend. Used informal name for nephew, then thought better of it and executed a codicil that was unnecessary since he was identifiable. When she did the codicil, one of witnesses was friend’s husband. There was a purging statute in jurisdiction, so the bequest was purged. To do equity, the court invalidated the codicil because it was based on a mistake of law. Therefore, the original will was able to stand. Republication: Still want first will to stand; not replacing it, but adding to it.
· Estate of Alburn: Testator gave bulk of her estate to her friends. Then made a new will, where she gave her brother 1/10 of estate. Then she said she got rid of the will & showed torn pieces to brother, who discarded it for her. This was valid. DIR implemented, and testator was allowed to probate will 2. Alternative was intestacy.
· Revocation by operation of law
· Divorce: Will predates divorce. Property left to ex-spouse. Effect on will is:

· Restatement § 4.1 (common law): Divorce presumptively revokes any provision in favor of former spouse. Effect of presumed revocation is as if spouse predeceased testator.

· UPC DIFFERS FROM COMMON LAW: Divorce revokes any revocable disposition (no presumption). It’s not just the spouse, but every relative of spouse. Relative = someone related by blood, adoption, or affinity (marriage). Bequest is treated as if it was disclaimed (different effect than predeceased; could affect class gifts). This also applies to will substitutes.

( There was a problem with this under federal ERISA law, which covers pensions. ERISA trumps state law.

B. MISTAKEN & AMBIGUOUS LANGUAGE
· Integration—what parts make up will. Parts of will are those that were there @ time of execution. Don’t have to be physically attached, but wording has to convey intent to be same document.

· Republication—Codicils can republish earlier wills or correct flawed (ui, mental capacity, etc) wills. Will treated as executed on date of most recent codicil. If validly executed codicil refers to the earlier instrument, they become incorporated. To amend a will, can also use a codicil. Repub applies to validly executed wills and flawed documents.

· Incorporation by reference—Used where there’s not a valid will. Applies to other docs that aren’t physically there when the will is executed. Old rule: could incorporate anything by reference if referred back to original document. Elements: Had to be in existence; clearly intended to be incorporated; clearly described so it could be found. UPC codifies in § 510.

§ UPC 513 relaxes this standard for TPP. DOES NOT HAVE TO BE IN EXISTENCE WHEN WILL MADE; CAN BE CHANGED, but must manifest intent to be incorporated into will.

· Clark v. Greenhalge: Case of farm painting where testator created memorandum, a list of bequests. Ct held that her friend was entitled to the painting, not her greedy cousin-executor.

· UPC allows a writing signed by testator to identify bequest of tangible property not otherwise disposed of by will. Can be prepared before/after execution.
AMBIGUITY & MISTAKE

· Mistake & ambiguity are caused by sloppy draftmanship. Should court be able to fix the mistake? Alternatives would be failture of devise, intestacy, or malpractice.

· Old CL rules

· Plain meaning/no extrinsic evidence: no extrinsic evidence that plain meaning of words in will meant something else.

· No reformation: will not correct instrument

· Personal representative or court can bring in extrinsic evidence of intent to correct these errors.

· Patent ambiguity: On its face, there is no clarity in the devise. Eg, XSGE to son, and rest to daughter. Latent ambiguity: Incorrect address. Extrinsic evidence won’t change the wording of the will, though document can be reformed. Attempting to reform a will: Must have clear & convincing evidence of mistake of fact/law and testator’s intent under Restatement § 12.1.

· If testator orally tells someone they will get something, but there is no evidence of that in the will, beneficiary will probably be out of luck. 

· Armijo four corners rule: Look at the will, and on its face can you understand clearly what is says? If so, door is closed to extrinsic evidence & no ambiguity. Only can provide EE in the case of ambiguity.

· Next step when find patent ambiguity is to interview family members & learn more in order to save the devise. When EE doesn’t help, there is another set of rules courts use:

· Fact that person made a will means there was intent not to die intestate.

· Two conflicting provisions, the one closest to the end will take precedence.

· Construe will as whole and try to give effect to all provisions.

· Give preference to a construction that treats equally related individuals as similarly as possible.

· Legal terms of art given their meaning unless evidence that testator used a different way.

· Choose interpretation with most favorable tax consequences to heirs.

· If any devise fails, it becomes part of residuary.

· Summary: Ambiguity
· Look first to 4 corners.

· Next look to EE if you have to.

· Apply rules of construction if all else fails.

LAPSE

· Lapse: If devisee doesn’t survive testator, bequest lapses. All bequests are subject to devisee survival unless instrument says otherwise. Deceased people can’t take title, so bequest goes to residue of estate.

· At common law, if T didn’t nominate someone in alternative, bequest failed & went to residuary. 


· P. 395 # 2: Traditional CL view: Wilma will take. Modern view: Antilapse statute steps in and saves a bequest for Sidney’s heirs (his sister), thinking that they don’t want it to go to residuary. You should  specify whether you want antilapse to take effect in the instrument. Prevents harsh results of lapsing into residue of estate by substituting another beneficiary for the predeceased devisee.
· If specific/general devise lapses, devise falls into residue. If residuary clause lapses, heirs take by intestacy.
· Steps

· Look @ language of gift. Is there an alternative beneficiary?

· If not, gift to predeceased relative is under UPC, goes to descendant of predeceased beneficiary if a  grandparent or descendant of testator’s grandparent: grandparent, parent, child, sibling, aunt, uncle, cousin, grandchild, etc. Stepchildren are included, too. Spouses are not mentioned. This looks like intestacy’s consanguinity table. This step only applies if deceased beneficiary is one of this category of people.
· If the bequest fails and there is no heir, goes into residuary of estate under 2-604.

· Tom’s Problem: Wording of share to father & stepmother creates ambiguity of whether it went to stepmother as soon as father died. So share does NOT go to half-sister.

CLASS GIFTS

· A class gift is given to a group that shares a common characteristic and the gift is divided proprtionately among them. They can lapse, and the group can grow after the will is executed. Subject to open: Group grows or shrinks, or people disclaim, divorce, marry, adopt, etc.

· If class member predeceases testator, surviving members divide total gift, including deceased’s share.

· NM applies antilapse statute to single-generation class gifts. 603(b)(2). Some class gifts can be multigenerational.

· If antilapse not applied to a class gift, then survivors get a bigger share of the pie. In NM, classes can expand, but it’s hard for them to contract.

· You make a class gift by: intent + group label AND STOP!! DO NOT NAME OR COUNT BENEFICIARIES! The trouble is where testator starts naming or counting the devisees. Rebuttable presumption there is you are making individual, not class gifts. EE can be used to rebut the presumption. Group label + names = individual gifts BUT word “all” can save a class gift where beneficiaries are also named.

· Ademption by Extinction: Specific devise (Blackacre or “my diamond ring”) given where the property does not exist. APPLIES TO SPECIFIC DEVISES ONLY! To make a specific devise, it’s a clearly identifiable item. A general devise confers a general benefit but not a particular item, such as a sum of money. ADEMPTION DOES NOT APPLY TO GENERAL DEVISES. If there is inadequate money, must liquidate to make the request happen. Abatement does the opposite. Demonstrative: A sum of money to be paid from proceeds of sale of specific things. Residuary: Remainer of estate.

· Identity theory: At common law, if property didn’t exist, bequest failed. Modern view: intent theory, where beneficiary is entitled to cash value of a bequest that was sold, destroyed, or replaced by testator (UPC) if can show that was what testator would’ve wanted.

· Ademption by satisfaction: Similar to advancement. Giving someone a bequest before death and will still says that person gets it. Rebuttable presumption that the gift is in satisfaction of the gift made by will. Applies to general bequests only. 
· Ademption by extinction: When a specific bequest (eg, family Bible) devised to a beneficiary but given to beneficiary during testator’s life, it is adeemed by extinction.

· Exoneration of liens: Devising mortgaged property to someone. Person gets it subject to mortgage in modern view. In CL, paid off note.

V. PROTECTING FAMILY MEMBERS FROM UNDESIRABLE EFFECTS OF WILLS
A. RIGHTS OF SURVIVING SPOUSE

· Acts of independent significance: Another doctrine permiting ee to ID beneficiaries. Made independent of an instrument. If acts had a motive apart from their effect on the will, they are permissible. Codified in 45-2-508 and -512. A changed circumstance cannot revoke a will.

· Will contracts: Can either (a) explicitly contract for one, or (b) they can be in mutual wills, where couple leaves everything to each other. MWs are often interpreted as contracts. Enforceable only if in writing (SO Frauds). If no writing and testator renegs, can look to equity (unjust enrichment & restitution) for relief.

· Under UPC, presumption against intent to make a contract based on execution of joint/mutual will. Need to state you intend to make a contract.

MARITAL PROPERTY SYSTEMS

· There are 9 community property states, where H & W split all assets gained during marriage 50/50, regardless of title; regarded as partnership.

· In separate property system, individual autonomy is emphasized. Whoever bought the property is the owner. Spouse w/o title to property can be disinherited. Law uses forced or elective share to provide for a disinherited spouse WHEN THERE IS A WILL. Spouse can elect to take under the will or under the forced share.

· The augmented estate: UPC 2-203: A marital estate. Look at both man and woman’s property. Look @ decedent’s probate estate, will substitutes, transfers already made to surviving spouse, and surviving spouse’s property and will substitutes.

ALLOWANCES (SEE CHART BELOW)
· Other protections for families: Social Security Act, ERISA.

· Can work in intestacy. If you die and leave a spouse and/or children, some estate assets are set aside from them (e.g., home equity). Creditors can’t reach these funds.

· In NM, includes cash/personal property. In UPC, personal property only.

· 3 allowances: Homestead, personal property, family. NM did NOT adopt UPC 2-402, so can have up to $30k cash in family allowance in NM. UPC allows up to $18.

· In NM property code, $30k of property itself could be protected from creditors. Can either protect $30k of equity in house OR $30k of personalty and  some cash.

· In NM, but not under UPC, can use small estate provisions to transfer title to house in case of intestacy or joint ownership. Prevents expense of probate.

· UPC allows a sliding scale percentage of elective share amount based upon the duration of the marriage.

· Elective shares and allowances can be waived through a prenup. Under UPC,  a spouse over 15 yrs. takes half of estate. Prenups are unenforceable if unconscionable or involuntary and extent of decedent’s property was unknown.

· NM does NOT have an elective share, and neither do any of the community property states b/c spouse is already a half owner of everything. BUT, when people from noncommunity property states migrate here, it can leave a surving spouse high and dry.

· § 40-3-8 NM: Defines what’s separate property and what’s community property. Anything spouse acquired before or after marriage and gifts/inheritances are separate. NM allowances will come out of separate property, though. Community property is everything acquired during marriage or property held as joint tenancy or converted to CP through a written agreement. Decedent can only devise half of CP in will; can’t disinherit spouse by more than half. 

· NM adopted CP w/ joint tenancy rights of survivorship, 40-3-8b: Automatically passes to survivor; don’t have to probate it. Recognized in AZ, TX, WA, WI, etc. Must write this on the title.


· Widow’s election in CP state: NOT same thing as elective share in SP state. Testator would give all CP in trust with life estate income to survivor, forcing survivor to take their half of CP or benefit of all property during LE and then to beneficiaries. This served to keep property intact.

MIGRATING COUPLES

· 41 states are separate property and 9 are community property. Depends on where you lived when you acquired the property.

· 3 doctrines

· Real property: Local law controls.

· Local law determines CP v. SP.

· Local law determines survivor’s marital rights.

· Protections that SP states create are no longer available if couple moves to a CP state. Some states have used quasi CP to address this, treating SP as if it was CP. CA, ID, LA, & WA have now applied this doctrine to estates. This fixes problem of disinherited spouse who has no elective share. NM, AZ, & TX apply this to divorces only. So divorce may be the only protection for people who may be disinherited.

Allowances in NM

	forced
	homestead
	None
	UPC

	Forced
	Personal property
	$15k

45-2-403
	$15k

2-402

	forced
	Family

cash
	$30k

45-2-402
	$10k

2-403

	optional
	
	Property chapter exemptions

42-10-9
	$18k

2-404


PRETERMISSION: Inadvertent Omission from Will

· Spouses omitted from premarital will is under § 45-2-301. Under common law, marriage after making will would’ve revoked will by operation of law. Now, it rewrites the will and gives the spouse an intestate share. This DIFFERS FROM THE FORCED SHARE in separate property state.

· Exception: If part of the will devised some of estate to child from previous marriage or that child’s descendant, it’s set aside in calculating share the spouse will take because the law imagines that most people would want their children supported. This changed the 1969 UPC in 1990.
· 3 exceptions to this GR in NM (1990 UPC, which NM adopted):

· Will made in contemplation of subsequent marriage (no extrinsic evidence; look @ will itself)

· Will intended to be effective in subsequent marriage (no extrinsic evidence; look @will itself).

· If it can be shown that spouse was provided for outside of the will (need extrinsic evidence)

· Concept of abatement: Rewrites the will when the estate has insufficient assets to pay debts and devises; some devises are abated (reduced). Codified at 45-3-902. Works in this situation and in situations where people bequest more than they have at the time of death. Abate= Begin by abating residuary; then to general devises (“My children should share equally in $50k); then to specific bequests pro rata. Within each of these classes, the shares abate proportionately on each person’s share.

· Estate of Shannon: Abatement in action. 1974 will leaving everything to testator’s daughter and everyone else intentionally omitted. Then testator remarried a wealthier woman in 1986. Wife claimed share as omitted spouse and won. Will didn’t anticipate remarriage and was too general, and Lila wasn’t provided for by nonprobate transfers, so didn’t meet either exception. Also, Lila didn’t waive her right to claim. This was under the 1969 UPC, but the 1990 UPC fixed this problem. 
· Problems p.  465: (1) Wife will not get an intestate share (but may get forced share in separate property state) if there are children from previous marriage, but if testator left money to charity, spouse will get intestate share. This is thought to be what the average person would do & protect child. (2) Look to augmented estate when determining a forced share and add in nonprobate transfers and gifts under 2 years old.

· In forced shares, richer surviving spouse wouldn’t take anything b/c in augmented estate, they have more than half. But can still end up w/ intestate share if there’s no child from previous marriage.

· Malpractice: Can happen for failing to warn client of omitted spouse statute when they want to leave estate to someone else. You have a duty, once you find out your client has married, to warn them about this.

· Estate of Coleman (NM case not assigned). Taggart  (“).

B. OMITTED CHILDREN

· Only LA protects children from disinheritance. BUT the law goes to great lengths to protect them. This is different from world common law countries, where there is family maintenance for spouse/children.

· This doctrine assumes the omission was a mistake, usually from not updating the will or making the will before you have children. Mention afterborn children in will to fix this problem. This was the problem in Azcunce.  In common law, having another child would’ve automatically revoked the will, causing intestacy. Now, the will is essentially rewritten to protect the child.

· The omitted child joins the class of other children and gets the same share.

· P. 481 problem 3. 2 kids w/ 5k each; 10k is available. w/third child, all share in $10k. If one child gets 7,500 and one gets 2,500, third child gets one third (3,333, half from one sibling and half from another). So therefore, some siblings are made worse off than others.

· Exception: If the estate is going to surviving spouse, the child’s parent, it will technically disinherit the children b/c the spouse will recognize objects of bounty and provide for them.

· Azcunce: One child was left out b/c a 2nd codicil republished the will where she was left out, after her birth, when father intended for her to be in will. Bad lawyering! Couldn’t sue lawyer b/c FL did not recognize claim by the child to sue the lawyers b/c of third party beneficiary rule. Couldn’t settle due to GAL.
· Many states have pretermission statutes that go much farther than children; can be extended to grandchildren. IN NM, ONLY EXTENDS TO CHILDREN.
GUEST SPEAKER: TOM POPEJOY

· Estate of Armijo: Children challenged will saying it was ambiguous. Will was drafted by the testator, who was a lawyer. Children were beneficiaries once surviving spouse died and there was some property left.

· First rule of will interpretation: look at four corners of the instrument.  See if there’s an ambiguity (something that can have two or more meanings). Allowed to bring in extrinsic evidence, an extension of the parol evidence rule. Courts don’t like to rely on extrinsic evidence.

· Joint & contractual wills cause trouble! 

· Inter vivos trusts have often surpassed wills as means of devising property. Trusts began as a way to get around feudal rules that didn’t allow real estate to be developed. There is a contract involved in trusts. 

· Contracts to make a will differ from contractual wills (a way for people to guarantee that one side of family won’t be left out).  BUT in NM, it must appear on the face of the will that this is what the parties intended. 

· Resulting trusts and constructive trusts don’t have to be in writing. A trust is a fiduciary relationship whereby one party holds property for the benefit of others. A resulting trust is a reversionary, equitable interest implied by law in property held by a transferee as trustee for transferor. 

· Anti-lapse statute: Common law- Devise disappeared if devisee not there to take. Ademption: The thing to be given is not there. Power of appointment: Allow someone else to designate where property goes. Policy behind anti-lapse: Testator would want to benefit kids equally.
· 45-2-603: Problem- Father only one qualified b/c only one who was a descendant of testator’s grandparent.  These rules control the construction of a will in the absence of intent.

· Paragraph 3 invites extrinsic evidence of intent.

VI. PROBATE AVOIDANCE: WILL SUBSTITUTES

NONPROBATE TRANSFERS

· Will substitutes allow you to skip probate. They are NOT court-administered, but administered by banks, insurance companies, etc. and governed by law of contract. Most property is now passed this way b/c is cheaper, costs less (no ancillary probate required; capacity- no need for court guardian), more privacy, faster,  creditor claims, tax avoidance, avoid will contests, less formal (easier to change), choice of law, control behavior of beneficiaries (thru revocable trust). 

· Creditors work in favor of probate due to a shorter SOL. In favor of probate, you might still need a will for tax purposes, to nominate guardians for children, pour-over will helps dispose of residuary (acquiring assets after death, for example).

Property Transfer

	During Life
	Gift
	Irrevocable Trust

	At Death
	Probate transfer: wills & intestacy
	Nonprobate transfer:

4 main will substitutes-

life insurance

pension

bank, brokerage mf accts

recovable living trusts


Joint bank accounts: Other person can have full control and take all money out. For this reason, it’s an imperfect will substitute, where co-owner has a present interest.

· Will substitutes are like wills b/c:

· Ambulatory: takes effect on death.

· Revocable

· Will substitutes are unlike wills b/c:

· No need for formalities

· Subsidiary law of wills questionable (undue influence, creditors, etc.)

A. REVOCABLE LIVING TRUSTS

· Settlor retains control & at death trust becomes irrevocable and property goes to alternate beneficiary. Issue: Is this permissible? Should these docs be subject to same formalities as wills?

· Farkas v. Williams: Trustee purchased 4 stock certificates for beneficiary and these four trusts for Williams were challenged b/c hadn’t followed formalities. During Farkas’ lifetime, Williams got a present interest. Farkas owed Williams a duty as trustee not to waste the property.

· UPC: Can incorporate by reference a list created after will execution to distribute personalty, which can be changed up until you die. No codicil or reexecution necessary. 

TRUSTS GENERALLY

· Trust = separation of bundle of sticks. Legal title is with the trustee. The beneficiary has equitable benefit, but zero control. This places the trustee in a fiduciary relationship, where all actions must be for beneficiary’s benefit. 2 duties of a trustee: loyalty & prudence.

· Declaration of trust: Settlor is trustee. Deed of trust: Third party is trustee.

SUBSIDIARY LAW OF WILLS

Areas open for debate, where law is applied to wills
· Mental capacity/undue influence. R’mt 8.1: a person must have mental capacity to make or revoke a donative transfer such as a will or will substitute.

· Antilapse: Doesn’t extend outside of a will; only for devises.

· Creditors’ rights: evolving. Use of will substitutes to avoid creditors is waning. Now creditors can reach them, too.

· Simultaneous death & survivorship requirement (120 hours) applies to something in probate code.

· Slayer statutes: NM  2-803, applies to intestacy, wills, trusts, life insurance, and beneficiary designations.

· Revocation by operation of law (divorce): for nonprobate transfers and wills in NM.

LIFE INSURANCE, PENSIONS, MULTIPARTY HOLDINGS
· Creditors can reach iv revocable trusts, but not irrevocable trusts.

· Revocation: A trust cannot be destroyed by physically destroying the document. It can only be voided in writing.

· Egelhoff v. Egelhoff: ERISA preempts state law, which normally says that divorce cuts off a bequest.

· In NM, there is some property exempt from creditors: furniture (unsecured), pension & retirement income; cheap motor vehicle, life insurance. Supreme Ct. case said in bankruptcy proceedings, cannot touch IRAs or annuities.

· Term life insurance: NO cash value. 

· Upon death of a joint tenant (bank accounts), a creditor can reach his interest.

· Real property with right of survivorship goes to survivor. Differs from bank accounts.

· Cannot use spendthrift trust to keep creditors at bay.

· § 102 added to Code in 1998, where creditors can reach assets in revocable living trusts.

· Pour over wills allows you to strip all assets out of probate and put them in trust. Puts probate assets into iv trust and merges after death estate, insurance proceeds, and other assets into a single receptacle. Acts of independent significance & incorporation by reference can validate pour overs.

· Better to do trust at same time as will. Trusts can be unfunded. Can use revocable living trusts to catch things coming out of will.

· NM recognizes Totten trusts, which are treated as POD accounts. Beneficiary cannot take money out on life.

· Joint account w/ rights of survivorship: Both can take money out during life, but when one person dies, the survivor gets it all. Creditors can still come after the part deposited by the decedent.

· Personal representative = fiduciary, to act in good faith.

VII. CREATING, MODIFYING & TERMINATING TRUSTS

A. TRUST CREATION

· Trusts are an important area of law. $1 trillion is currently held in trust. 

· Definition: A relationship created between trustee and beneficiaruy created by splitting legal title to property. Beneficiary gets equitable benefits. Merger: Bringing two together.

Types

· Express private trust

· Charitable trust

· Honorary (Purpose Trusts)

All of above possible in NM.

· Why create a trust?

· Flexibility

· Protect beneficiaries: Due to minority, incapacity, advanced age, etc.

· Avoid probate (faster)

· Maintain control: Can make a revocable trust.

· Avoid taxes: Can give money to people in lower tax bracket. $12,000 gift exclusion is tax-free. Can also postpone estate taxation: gift to spouse is exempt from estate tax.

· Privacy

· Professional management

· What are the cons of a trust? It’s not always the best form to use:

· UTMA account

· Guardianship or conservatorship may work better for incapacity. No split of title, but there are fiduciary duties.

· Durable power of attorney may suffice (survives incapacity).  Downside: Lack of control, as with conservatorships.

· NM adopted Uniform Trust Code (2000) in 2003, and is in the process of amending it. This is the first comprehensive model act for trust law. UTC was amended in 2004, and NM adopted these amendments in 2007. 

· The UTC is based on the common law of trusts, so tracks Restatement closely. UTC’s innovations include: special rules re revocable trusts; repealed Article 7; incorporates Uniform Prudent Investor Act.. NM left Uniform Investor Act in Uniform Probate Code, so there is overlap b/w UPC & UTC. Add’l areas of overlap are rules of construction. UPC extends to trust interpretation jurisdictional rules re will construction & interpretation. THUS, ALL WILL INTERP RULES ALSO APPLY TO TRUST INTERPRETATION. 

· UTC is default rule, which can be varied by the trust instrument EXCEPT § 105(b). Supplement trust code with common law and principles of equity. Article 4 deals w/ how to create a trust. Article 5 deals with creditor claims. Article 6 discusses revocable living trusts. Article 7 deals w/ trustee. Article 8: duties & powers of trustee: prudence & loyalty. Other subsidiary duties are impartiality to all beneficiaries. Trustees can be sued civally for damages.

· See handouts: There will be statutes of limitations. Settlor can now give a professional trustee power to not report to benficiary. Banking industries lobbied for this.

· Trusts are administered in DISTRICT COURT, NOT PROBATE COURTS.

· Parties to a trust: (Private trust) Settlor (need intent & property from them), trustee (to manage it), and beneficiary (enforce fiduciary duties). Trustees can come and go. For charitable trusts, Attorney General enforces, even though trust is beneficiary. Honorary trusts: Appointee enforces (settlor or court appoints). S T & B can be the same person. RESTRICTION: Sole trustee cannot be sole beneficiary b/c title merges and trust ends. 
· Trustee must also accept the duty. Ways to demonstrate this: Substantial compliance (start acting); taking no action but not declining: interpreted as rejecting duties; 
·  P. 491 Problems: 


1. Was there a trust? Yes b/c there was an accepted delivery.  X cannot argue that he refused the duty because he acted. Too much time went by; settlor later died, so he could’ve rejected the duty.

B. TRUST MODIFICATION & TERMINATION



3 main types of trusts

· Private express

· Charitable

· Honorary

· Elements & issues on trusts

· Beneficiary

· Property (Delivery)

· Intent (§402)

· Capacity (§402)

· Trustee

· Purpose

· Rule against Perpetuities (NM adopted this)

· Statute of frauds (not in NM)

· Precatory language = moral obligation, not legal duty.

· A trustee must have duties. But in passive trust, don’t need this.

· Clark v. Campbell: Settlor left it up to trustee to distribute property to his friends. This was a nonascertainable category.

· Power of appointment: Trustee lets third party decide what happens to property. Typically given to beneficiaries.

· Charitable trusts

· As with honorary trusts, problem is no ascertainable beneficiary. 

· § 405: charitable trusts are enforced by attorney general.

· In re Searight’s Estate: Bequest for a dog. Problem was there was no beneficiary. The court recognized this as an honorary trust since the time period was reasonable. Enforceable during animal’s lifetime and terminated at its death.

· Other reasons for honorary trusts: Cemetery plot.

· Valid purpose trust can be created for up to 21 years. This creates powers, not duties.

· Necessity of a written instrument: DO NOT NEED WRITING IN NM § 407. Need proof through clear & convincing evidence. Thus, deathbed trusts are allowed.

3/27/07: absent

VIII. RIGHTS OF TRUST BENEFICIARIES

A. MANDATORY VS. DISCRETIONARY TRUSTS

· Advantages of assigning future interest to a creditor: Save money & protect credit rating.

Types of Trusts

1. Discretionary: Traditional view of the beneficiary’s interest was NOT transferable b/c beneficiary only had a right, not an expectancy.

· Hamilton v. Drogo: 9th Duke of Manchester had a spendthrift trust. Creditors back them tried to cut off income, getting in between a beneficiary and the trust, thus keeping the beneficiary from getting money: “standing in shoes.”

· Old view: Could also go after a support trust if you provide necessities for people.

· Modern view: Does not distinguish b/w a plain discretionary trust and one that is a discretionary support trust under the UTC & Restatement.
· Restatement and UTC differ widely on discretionary trusts. Both agree that discretionary trusts will all be treated the same. But the Restatement allows beneficiaries to assign their interests under § 60. R. recommends that creditors should not have the right to compel the trustee to act. UTC allows child support & alimony creditors to compel a trustee to act. THE RESTATEMENT IS THEORETICAL, AND THE UTC IS ALSO A RECOMMENDATION UNLESS THE JURISDICTION ADOPTS THEM. NM HAS ADOPTED THE UTC.

· Discretionary & spendthrift trusts can be reached by alimony & child support.

· P. 547 #1: Cannot sue trustee under Restatement. Under the UTC, can only sue if child support & alimony. Under Comment E of Restatement, beneficiary can assign interest to a creditor, but takes away the enforcement provision: if trustee won’t pay, too bad. If you have assigned your interest, the trustee can pay it directly to creditor. If trustee later refuses to make a payment, no one but beneficiary can compel the trustee to act (doesn’t also transfer this right to the creditor). THIS IS A PROBLEM WITH THE RESTATEMENT; FOCUS ON THE TRUST CODE.

B. SPENDTHRIFT CLAUSES & CREDITORS’ RIGHTS

2. Spendthrift trusts (see handout).
· A ST does two things:

· Prevents creditors from attaching.

· Prevents beneficiaries from assigning.

( Settlor’s intent is to keep trust property for use of beneficiary, not creditor.

· STs are easy to create. As long as the words “spendthrift trust” or equivalent appear, it’s sufficient. These are ubiquitous. Settlor’s property rights are paramount! STs are ONLY recognized in the USA of the common law countries. UK favors beneficiaries rather than settlor.

· Scheffel v. Krueger: Child molester with trust.  Currently, we protect the tortfeasor to prevent attachment of their spendthrift trust.

CREDITORS’ RIGHTS

· Self settled asset protection trusts. Protection trust provides is for inherited wealth, but now more states are relaxing this and allowing settlors to self-protect earnings and inheritances. This is due to the boom in offshore trusts in the 1980s. $100 billion is in these trusts.

· Law distinguishes b/w self-settled trusts and trusts created by third parties in terms of receiving SSI.

IX. TRUSTS: POWERS OF APPOINTMENT, RULES OF CONSTRUCTION & DURATION
A. POWERS OF APPOINTMENT & RULES OF CONSTRUCTION
· Power of appointment allows you to delegate the decision of who will get the property to take changing circumstances into account.

· Power of appointment approach vs. trust approach: the trust will not allow you to take into account different circumstances among beneficiaries (like one who makes more money, etc.) . 

· Reasons for using power of appointment: Taxation avoidance.

· Donor

· Donee: Person receiving power of appointment. NOT A DUTY TO EXERCISE THE POWER.

· Objects of the power

· Appointees

· Should name default takers. If you don’t and the power is not exercised, the property will revert to the donor.

Donor( Donee(Objects of the power (anyone donor chooses)( Appointees

· General power gives donee complete freedom. Objects of power not limited in a general power.  Special is limited to a certain group of objects of power.

· Testamentary power of appointment: Donee dies and exercises the power through a will’s residuary clause. Can be general or special.

· In elective share state, under the UPC, a general power of appointment can be part of an augmented estate.

· Powers of appointment do not need specific words to start it like a spendthrift trust. Only need a manifestation of intent. 

· A prudent lawyer always names default takers and clarifies whether donee has the power to consume principal.

· Entering a contract for a power of appointment is enforceable. Contracting under a testamentary power may not be enforceable b/c undercuts purpose of donor having that power in first place (donor wants to wait and see).

· Releasing power: Should a donee be able to do this? Typically, a general power of appointment could be partially released and the general power is converted to a special power in terms of those not yet released. Full release: will go to default takers; partial release: wait & see who ultimately takes.

· Special power of appointment: donor usually specifies manner in which exercise is to occur. If not followed, it’s an ineffective appointment.

· Beals v. State Street Bank: Created general testamentary power of appointment for each of three daughters’ trusts. Also provided for takers in default. If not exercised, any daughter’s share would be distributed through intestacy. Isabella partially released power of appointment to extent she could restrict who appointees could be (one of Arthur’s descendants; seems to convert the general power to the special power). If special power of appointment not specifically mentioned, deemed to not be exercised. NY & MA law differed. Holding: MA law applied (law of domicile), she release didn’t change power of appointment. This was a bizarre outcome. 

· What happens if residuary clause does not mention power of appointment. Majority view: No power w/o express mention. Minority view: Exercised without specifically mentioning it. UPC: In between (NM law) If power is general, general residuary clause can exercise it. Goal is to avoid reversion. If a special power, must mention it.

· Why can’t states agree? 

B. RAP & FUTURE INTERESTS (not really covered on final)

· States are being lobbied to abolish the RAP, not abolishing it on its own merits. Reacting to generation-skipping transfer tax (perpetual trusts avoid it).

· Reform of RAP/perpetual trusts may be tested, in addition to NM RAP. No test on future interest, old rules, construction, etc.

· Testators/settlors have FIs, not just the transferee (in case bequest fails). These interests are vested and not affected by RAP. Unvested interests are affected by RAP.

· Common law preferred to find a vested interest, if possible. This avoids a perpetuities problem. Also, vested interests are alienable.

· Finding a vested interest will not solve all trust construction problems. Beneficiary who predecases—where does there interest go? Differs from lapse of a gift under wills b/c trusts are conferring a present interest and wills take effect at death.

· Rule of construction: at CL, no implied condition of survivorship. You could expressly require it in an instrument. 

· Art 7 UPC: provides for rules of construction for governing instruments, including trusts, wills, donative transfers. DOES OPPOSITE OF CL, IMPLIES CONDITION OF SURVIVORSHIP (meaning you have to survive to take a gift). Instead of reverting back to settlor’s estate, creates substitute gift rather than go back to settlor. Rationale: More likely what a settlor would have wanted and what a professional drafter would have done.

· RAP affects FIs. This is a rule of law, rather than a rule of construction. Applies absolutely if triggered.

· RAP = A FI is void if it does not vest within a life in being plus 21 years. The point of this is to nullify perpetual trusts (cuts off dead hand). Rule is a compromise b/w interests of settlor and interests of beneficiary. THIS NEVER APPLIED TO CHARITABLE TRUSTS, ONLY TO PRIVATE TRUSTS.

· Measuring life: Can be any of the people currently alive when instrument is created; must be linked to triggering event. 

· NM RAP: Can include a savings clause in trust instrument. Want this to say if trust violates the RAP, the remaining principal shall be distributed to X.

· Some states adopted reformation doctrines, where trust could be rewritten so as not to violate RAP.

· Wait and see doctrine is another reform, where you wait 21 years to see if the interest vests.

· NM has adopted uniform statutory RAP. See handout. 
· Either or approach: Either retain old CL rule or wait and see if interest vests w/in 90 years.

· Only a few states permit perpetual trusts. Reasons not to allow: dead hand control; keeps money away from gov’t (tax money); binds up beneficiary’s interest—can’t sell property or can’t control it if it goes on to benefit future generations (as in multiple life estates).

X. TRUST ADMINISTRATION: THE FIDUCIARY OBLIGATION

A. DUTIES & POWERS OF TRUSTEE

· Trust admin = concern w/ powers, duties & liabilities

· Trusts split legal title. Fiduciary obligations prevent trustees from violating their duties and behaving properly.

· Powers of trustees: p. 777 (similar to executors/personal representatives when administering an estate). See handout.
· Source: Trust instrument; statute; courts; 

· Traditionally, all had to act unanimously. Now, UTC says majority rules if there are more than 2.

· Power attaches to the office; it’s not a personal power.

· Discretionary v. mandatory: Can have mandatory powers provided by trust instrument. 

· Implied powers: Maintaining property; selling property; leasing (now explicit in UTC § 815).

· P. 778 #2 It would be advisable to include statement of trustee’s powers in case local law changes or trust moves.

· Fiduciary duties of trustees:
· Loyalty
· Prudence
· Impartiality among beneficiaries
· Collect, protect, invest property (differs from executor, who wants to disperse property ASAP).
· Do not comingle funds
· Avoid conflicts
· Inform/account
· Earmark
· Good faith
· Honesty
· Hartman v. Hartle: No further inquiry rule. Rule: If you are in a conflicts situation, it’s presumed you’ve breached your duty. Had to disgorge profit from sale of land to selves. Damages measured by what self-dealers made, NOT what beneficiaries lost!

· In re Gleeson’s Will: Hold over disallowed with farm tenant who became trustee. Rule:  A trustee cannot deal in his individual capacity with the trust property! Had to give up a year’s worth of profit on the land. Court got involved b/c there was an estate at issue. There are statutory exeptions (eg, bank trustees can deposit money in their own bank).

· If there is a breach of duty, beneficiaries can ask for removal; undo deal; constructive trust; or have deal ratified if it was a good deal.

· In re Rothko: 3 executors had conflict of interest and sold Rothko’s paintings for low value to an art gallery they were involved with. Painter left everything to Mark Rothko Foundation; executors were also directors of the foundation. Deal: Executors contracted w/ Marlborough Gallery to unload the paintings, and the rest on consignment for 50% commission. Executor Reis was an officer/director of gallery. Executor Stamos had paintings at the gallery. Rothko’s old commission: 10%. Kate Rothko had standing b/c could take share as omitted child against the will. Reis, Stamos, & Lloyd (gallery owner) liable for value of paintings as they appreciated over time. Gallery owner paid judgment.

Issues at law
· Breach of duty

· Duty of prudence (Executor Levine)

· Standing

· No further inquiry rule

· Damages

· Remedies: removal, injunction

· Malpractice

· Cotrustees
Arguments on appeal

· No conflict of interest

· No further inquiry rule improperly applied

· Should not be liable for appreciation damages

· §802: Where NM incorporates the no further inquiry rule: voidable (no presumption) 
· Need to show transaction was reasonable & fair to rebut a conflict of interest.

THE DUTY OF PRUDENCE

· This duty goes to trust administration &what you do w/ other people’s money (investment practices).

· Standard of care: objective/reasonably prudent person (care, skill, and caution). Has been incorporated into UTC & Restatement. 

· Comment to Restatement 3rd: Duty of care ordinarily means investigation. Skill is one of individual of ordinary intelligence (meaning some incapable of service as trustees). If so, can’t manage trust yourself; need to seek competent guidance. Plus caution.

· Duty of prudence requires that if trustee has special skill/knowledge, they should use it. This is the standard corporate trustees are held to (threshold higher).

· Evolution of rule: South Sea Bubble (1700s) stock crash resulted in the law listing safe investments. 2 basic investment vehicles on this list: secured mortgages and bonds. These were court-sanctioned lists known as “prudent man rule” or “prudent person rule.” New rule: prudent investor rule. Problem with these investments: inflation; little growth. 

· These investments were looked at individually in terms of their prudence, not as part of a portfolio. Modern standard: Look at entire portfolio and balance risk/reward.

· Risk/reward analysis heavily dependent on whether you can find a buyer.

· Modern portfolio theory: Look at portfolio as a whole plus duty to diversify. Standard changed name to prudent investor standard. 45 states have adopted this standard.

· Prudent investor standard

· Portfolio strategy

· Duty of diversification

· Ability to delegate

· UPIA is part of Uniform Probate Code

· Estate of Collins: Court applies old prudent person rule.  Trustees were decedent’s business partner & lawyer and had about $60k to invest. Put the money into Downing & Ward’s real estate ventures w/o checking up on the company’s financial status and using second mortgages, which ended up defaulting and trust lost all its money. Trustees did not do enough due diligence. Trial court said this is fine due to absolute discretion of trustees; appellate court reversed. Breached duty of prudence by not diversifying trust corpus (even though was not law then); imprudent to invest in second mortgage; failing to adequately investigate borrowes/collateral.
· Rule: Absolute discretion does not mean you can ignore fiduciary duty.

· Pg 802) #1: There was a conflict b/c the lawyer had incentive to curry favor w/ developers for future business.

· See handout for factors to consider in whether to invest in an asset (§ 603). Always be mindful of the trust purpose! 

· ERISA requires diversification. Social investing disallowed when the return is compromised (if return is below-market). Duty of loyalty—social investing puts cause before needs of beneficiary.

· Duty of diversification: 3 kinds of risk are market risk (general conditions; not changed by diversification), industry risk (can be reduced thru diversification), and firm risk (can be reduced thu diversification).

· 10 stocks across industries: 88% of diversification advantage

· 20 stocks across industries: 95% “  “   “

· In re Estate of Janes: Testator owned 71% of portfolio stock in Kodak Co. Stock price plummeted from 1973-1980. At time, Fuji and Polariod were competing. 
· Must diversify even if settlor of trust requires you to retain stock. Have a duty to go to court and try to get permission to defy this.

B. LIABILITY TO THIRD PARTIES

· Impartiality generates more litigation than any other duties. Involves treating beneficiaries fairly. Classic example: Trust investment in a CD at 7% interest. Income beneficiaries will like this, but principal will erode from inflation, directly at odds to remaindermen’s interest.

· Impartiality arises when settlor mentions that remaindermen should take something.

· Traditionally, look to form of investment to decide if proceeds were income or appreciation accrued to principal.

· Example: Trustee acquired Microsoft stock in 1980 & sold today for $50k. Is this income or appreciation? Appreciation. General rule: Capital gains are regarded as appreciation, not income.
· Example: $20k rent realized from a building held in trust. General rule: Rent is income.
· Example: Made $7k interest on CD. General rule: Interest on money lent is income.
· Dennis v. RI Hospital Trust Co: Commercial property was held in trust and sold at its lowest possible value. Trustee wasn’t impartial b/c didn’t look out for remaindermen’s interest. Did not maintain buildings or modernize them, nor did they keep proper records. Ds claim the trial court acted in hindsight; this is the classic defense to imprudence. But the case was decided on principles of fairness.

· How do you go about being impartial. Look at the instrument; statutes; and then default back to rules over what is income and what is appreciation.

· Uniform Principal & Income Act (see handout) is adopted by NM and 39 other states.

· Evolution: Want to make investments that will generate highest possible return.

· Power of equitable adjustment

· Unitrust or total return trust

· Trust: income for life to daughter, remainder to g. daughter. Consists of appreciating undeveloped land that is subject to multiyear lease & rental income provides below mrket value. Trust instrumet is silent. 

· Options: Problem is remaindermen is getting all app. and income beneficiaries getting below market rate.

· Might want to liquidate

· §104 trustee can adjust; take principal for income beneficiary as long as following prudent investor rule (there are limitations, though).

· Unitrust: free to invest total return in diversified portfolio; give income beneficiary a certain percentage every year of the total value of the trust. Can convert a trust to a unitrust under §105 (by agreement or court petition) if:

· Will better help trustee carry out purposes of the trust.

· You forego power of adjustment under §104 if you convert.

· Other statutory duties

· To collect/protect

· To earmark and not commingle

· To inform and account

· Annual check-in & acctg w/ beneficiaries or if trust terminates

· Fletcher v. Fletcher: Duty to inform. Two brothers suing each other. Trustee brother would not give beneficiary brother an accounting. One son, James only got medical care in trust, but trustee had discretion to give more to other beneficiaries. He was entitled to the information.

· Beneficiaries can waive right to info if an institution is a trustee.

· Settlors who want to hide info from beneficiaries should state this in the instrument.


· UTC §105(b) things that cannot be waived. Debate over ability of a settlor to restrict beneficiary information. Reasons for doing so: may encourage financial reckessness. Reasons for not doing so: Hard to protect beneficiary’s rights. 

· UTC §105© protects beneficiaries when settlor has deprived them of information. Gives liability to trustee for 5 years after they cease to serve. Would otherwise be 1 year. 

· Nat’l Academy of Sciences v. Cambridge Trust Co: Wife remarried and took trust income, which she wasn’t supposed to do. Secondary beneficiary sued; this went on for over 20 years. Court held the trustee liable (could’ve indemnified her estate).

· Watch out for acts of your agents! Trustees not liable for acts of agents unless they fail to supervise or acquiesce.You’re also not liable for acts of predecessor trustees unless you don’t catch it.

C. TRUST ADMINISTRATION GUEST SPEAKER


Desire to improve NM statutes

· NM is subject to RAP for trusts; dynasty trusts not allowed.

· Many states exempt trust assets from fed income tax; NM doesn’t

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· F

· f







