I. What a Tangled Web We Weave

II. Marriage

A. it’s a big deal and beneficial to survivor to have been married if one partner dies

B. Why? Love, fidelity, culture, inheritance, social, image, immigration

C. Property

1. community = separate prop. If owned before marriage, joint if acquired during

2. common law = separately owned unless steps taken to join

3. pensions fall under ERISA- anti-alienation

D. Other issues

1. zone of non-interference

2. gender issues – Eq. Prot analysis, both parties similarly situated? …intermediate Std. Of Review, “substantially related” to legitimate govt objective

3. men and women sometimes not similarly situated (like military draft, rape/pregnancy issues) but sometimes they are (like women getting into VMI)

4. K’s between spouses = no coercion and there must be consideration in NM, no prenups limiting alimony or child support

5. death – under Com. Prop, if no will, all com. prop to surviving spouse

E. Domestic Violence

1. no more marital rape exception

2. spouses have some liability in tort, but burden of proof is high

III. Reproductive Choice

A. right to privacy covers contraception

B. abortion – after viability state may regulate as long as there are exceptions for life/health of mother…notice/agreement of father not required

C. medical decisions – if patient is in veg. State, no pulling plug unless clear and convincing evid of patient’s wishes

D. can’t sue mom if she lied about birth control

IV. Common Law Marriage

A. NM will recognize from other jurisdictions ( intent, cohabitation, community representation

B. Putative spouse ( good faith belief, ceremony, intent = some benefits

C. Unmarried cohabs ( sometimes unjust enrichment can work, implied K

V. Domestic Partnership and Same Sex Marriage

A.  trends toward allowing…no license violates Eq. Prot., sodomy can’t be outlawed, no booting partner from rent-controlled apartment in NYC (totality of relationship considered)

VI. Entering Marriage

A. no fake green card crap

B. consent = mentally retarded people can get married, too

C. religious issues ( if H #1 not dead, H # 2 can get annulment

VII. Restrictions

A. state can’t block for nonpayment of child support

B. polygamy and consanguity don’t fly

C. age ( usually 16

D. conflicts ( DOMA says same sex marriages don’t have to be recognized by other states (but cousins usually do)

VIII. Divorce

A. Fault v. No Fault

1. Fault ( used to be only for adultery, cruelty, desertion, impotence…difficult, sometimes people had to stay in unhappy and abusive situations

2. No Fault ( wave of the future “irreconcilable differences”

3. poor people can get filing fee waived

4. appearance required, but most states make it easier now if no kids, short marriage, little $ involved, etc.

IX. ADR

A. Negotiation = lawyers try to make a deal

B. Arbitration = fast, binding 3rd party decision

C. Mediation = 3rd party encourages compromise

1. problems = guilt leading to giving up too much

X. Economic Consequences of Divorce

A. Title Based/Common Law

B. Community Property, equitable distribution

C. Alimony – goal now is to foster independence and separate success…limited duration, fault not an issue, but level of opportunity and education do matter

D. New Property ( pensions divisible, interest in professional practice, medical license, MBA if spouse supported while it was earned

E. Child support = for the kids, not the ex

1. if older kids won’t follow rules, no $

2. if order says pay past 18, you have to

3. adult kids can be forced to pay for indigent parents

F. Modify/Terminate

1. if you retire early you still have to pay

2. voluntary v. involuntary changes in circumstance

3. re-marry = screw yourself over on alimony

4. deviate from guidelines only for good reason

XI. Enforcement “can’t get blood out of turnip”

A. civil contempt

B. “seek work” orders

C. wage withholding

D. tax refund withhold, liens, etc

XII. Taxes/Bankruptcy

A. bad faith filing can be voided

B. alimony, maintenance, support are not dischargeable

C. 4 Principles re :taxes

1. higher income = higher tax (progressive)

2. no consequences for property division or child support

3. alimony = income (payee) and deduction (payor)

4. allocation of exemptions for kids = big deal

XIII. Child Custody

A. history = paternal patriarchy ( judicial ( “best interests”

B. no maternal preference anymore

C. no prejudice against single, working parent

D. racism/sexual orientation not accommodated

E. LEGAL CUSTODY = residence, religion, education, health, recreation

F. PHYSICAL CUSTODY = who kids live with

G. Grandparents – can ask for visitation in NM if kid lived with them for 90 days

H. Mom and Dad can move with kids, ( both on equal footing

I. Fundamental right to parent…only unfitness justifies interference

XIV. Jurisdiction = power to hear a case

A. personal and subject matter (civil status)

B. state can decide civil status (i.e. grant a divorce) but may not be able to do custody or money stuff unless there is PJ (domicile)

C. FF &C ( only if you don’t appear could you later challenge juris. ( tribes count, too

D. Continuing exclusive jurisdiction (CEJ) if one court still has juris., another court can only enforce, not modify

1. do parent and kids still live there, etc?

2. UIFSA treats tribes as states

