Family Law

I. Systems

A. Tangled web of state and federal courts and hearing offices

B. Children’s Court handles adoption, abuse/neglect, juv. Justice, kinship guardianships, and motions to seal juv. records…offshoots include CYFD, which handles child protection, adoptions, family services, etc.

C. Family Court handles divorce, separation, kinship guardianship, grandparent visitation…offshoots include the DV commissioner, child support hearing officers, and the court clinic (does mediation, priority consultation, custody evaluations, etc)

D. Both Children’s Court and Family Court decisions can be appealed all the way up to the Supreme Court

E. Tribal Courts handle everything their own way…appeals can be made within the system (exhaustion of remedies) and then appealed to Federal Courts

II. Property implications of marriage

A. Reasons why people get married

Companionship, religion, love/commitment/fidelity, kids/pregnancy, social expectations/status, cultural imperative, image/politics, merge empires/estates/families, immigration benefits, legitimacy/heirs, FINANCES

B. Financial implications

1. Property…possession, control, ownership, alienability, debt collection, management and control during the marriage, distribution upon death/divorce/annulment

2. Common law states = marital property separately owned unless purposeful steps are taken to link it, joint tenancy has right of survivorship

3. Community property states = if owned before it’s separate, if acquired during it’s joint…separate debts include debts incurred prior to the marriage (student loans are community debts if they benefited the marriage), tenancy in common has survivorship but it’s not automatic

4. Cases

a. Roselli (NM) Vito and Gemma were married, Vito changed beneficiary of life insurance policy w/o telling his wife, ct says transferring community interest to a 3rd party w/o spouse’s knowledge is constructive fraud…transaction is set aside and ct says there is a fiduciary duty to your spouse

b. ERISA harmonizes law in all states w/regards to pension plans

c. Boggs v. Boggs (CA) interplay b/w fed and state law, ERISA anti-alienation clause says benefits may not be assigned or alienated…no digging in or promising plan until retirement, not even by creditors…in this case W wanted to assign her interest in H’s pension to her children (then she died)  Community property in general can be assigned (the pension plan is com. Prop.), but ERISA doesn’t allow this…H’s new W is fighting the kids over the interest in court, so ct says ERISA trumps state law and first W’s testamentary transfer to her children was no good

d. ERISA anti-alienation provision applies to 401(k) if connected to employment, but not to IRA pension, self employed, or Keogh plans

III. Other types of property and property management and control

A. Cases

1. McGuire v. McGuire (Neb. 1953) still married, H too frugal, W sues for maintenance and support, zone of non-interference, parties are not divorced, so the state should not interfere w/family life of intact family unit

2. Sharpe Furniture (Wis. 1980) W orders sofa, nobody want to pay for it, company files suit…Common law doctrine of necessities says H is liable for W’s debts if the items are necessities, sofa is a reasonable necessity, H is primarily and W is secondarily liable

3. Marshfield (Wis. 1982) do H and W have joint & several liability for debts? Ct says women are still at a disadvantage as far as earning power, etc. and it’s o.k. to have different rules…no liability imposed on W

4. N. Ottowa Comm. Hosp. (Mich. 1998) H dies and hosp goes after W to pay the bills, Married Womens Property Act protects a woman’s property from creditors looking to take it to pay H’s debts, ct strikes down common law doctrine of necessaries, saying that if W can’t be held liable for H’s debts, then H can’t be held liable for W’s debts, either

IV. Constitutional gender issues

A. Equal Protection Analysis: disparate treatment on the basis of gender (state action) 

1. Are the parties similarly situated? e.g. documented difference in income/wealth

2. Standard of review = intermediate: legislation will be struck down if it is not “substantially related” to important gov’t objective

a. Must not further outmoded stereotypes

b. May remedy past discrimination

B. Cases

1. Orr v. Orr (1979) AL alimony statutes say H must pay but not W, ct doesn’t buy it, says gender neutral scheme should have accomplished the same thing, no need to reinforce stereotypes about the “proper place” or “weakness” of women

2. Michael M. v. Sup. Ct. of Sonoma Co. (1981) statutory rape 17 yo male w/16 yo female, says statute violates EP b/c it only holds men liable, ct upholds statute saying only women can get pregnant

3. Rotsker v.Goldberg (1981) military draft, why men and not women? Ct upholds distinction saying men and women are not similarly situated

4. JEB v. Alabama (1984) used strikes to pick all female jury, ct says no way, violates EP, paternity and child support trial

5. U.S. v. Virginia (1996) no women at VMI, ct says this is not o.k., no regard for individual capacities

V. Spousal contracts during marriage

A. When can the state interfere?

1. Borelli v. Brusseau (1993) W agrees not to put H in nursing home if he agrees to leave her certain property when he dies, oral K, H dies and leaves the stuff to his daughter, W tries to enforce K, Ct says caring for H is W’s duty, no consideration, K is no good

2. Pacelli v. Pacelli (NJ Sup. 1999) mid-marriage agreement re: prop division in the event of a divorce, marriage eventually ends, Ct says agreement was no good b/c H created an unfair situation and coerced W to sign it

B. General principles

1. reconciliation agreements generally enforceable if not coerced i.e. Pacelli 

2. pre-marital agreements limiting alimony and child support aren’t allowed in NM…but other prenups are allowed if they are in writing and notorized

3. community property can be changed to separate and vice versa

VI. Marital property rules at death

A. for the surviving partner, it is financially advantageous to have been married

B. Community property states…if no will, all C.P. to surviving spouse, separate property falls under intestacy statute (if no will)…1/4 to surviving spouse and ¾ to children

VII. Violence Between Spouses

A. People v. Liberta (NY 1984) spousal rape…separated at the time, living apart, ct says marital rape exemption is outdated and violates EP clause, rational basis test (married v. unmarried as opposed to gender distinction)

B. Washington v. Davis (1976) law is neutral on its face but there is disparate impact, ct says impact alone is not enough, discriminatory intent must be shown

C. Village of Arlington v. Metro Housing (1977) discriminatory effect and history of events leading up to the law can be considered, but in this case the plaintiffs didn’t show enough intent

D. Personnel Administrator v. Feeney (1979) hiring preference for veterans, disparate treatment for women b/c fewer female vets? Ct says impact along is not enough, purpose was to benefit vets

VIII. Spousal tort liability

A. Burns v. Burns (MS 1988) zone of non-interference between spouses is no good…no interspousal tort immunity for assault and battery by H against W

B. Hill v. Hill (FL 1982) does NOT abolish interspousal tort immunity, says it’s needed to protect the family unit, but courts can impose more alimony on an abuser to cover disfigurement, etc.

C. Hakkila v. Hakkila (NM Ct. App. 1991) intentional infliction of emotional distress, because of policy of family privacy there is a HIGH standard of proof (extreme outrage)

D. VAWA, Morrison struck down some parts

IX. Reproductive choice and medical decision making

A. Griswold v. Connecticut (1965) marital privacy, gov’t can’t make a law prohibiting distribution of contraceptives to married people b/c it is an invasion of privacy

B. Eisenstadt v. Baird (1971) extends right of privacy to single people w/regards to contraceptives

C. Roe v. Wade (1973) right to privacy w/regards to abortion is strong before viability, but upon viability the state may choose to exercise its interest in protecting the life of the fetus by restricting abortions to those needed to protect the life or health of the mother

D. Planned Parenthood v. Danforth (1976) spousal agreement required for abortion? Ct says no, woman bears child, woman makes the choice, ct cannot delegate to H power that state doesn’t have

E. Planned Parenthood v. Casey (1992) law says woman must sign statement saying father of child has been notified…notice might discourage woman from seeking a legal abortion…ct says notice acts as veto power outlawed in Danforth and this is a liberty rather than a privacy issue, undue burden can’t be placed on the woman’s liberty

F. Medical Decision Making

1. Grace Plaza v. Elbaum (NY 1993) W in vegetative state, H wants to pull out feeding tube, home won’t do it and continues to bill H for W’s care…ct says no will, can’t prove what W wanted, H must keep paying

2. Cruzan v. Missouri Dept. of Health (1990) family wants court order to pull plug on vegetative woman, liberty interest, clear and convincing evidence of patient’s wish must be shown

3. Wallis v. Smith (NM 2001) mom said she was on the pill, she wasn’t, dad gets mad b/c he didn’t want to be a father, sues for conversion, fraud, breach of K and prima facie tort…ct says too bad for dad, he still has to pay child support

X. Common law marriage/Tribal marriage

A. NM will recognize CL marriage from other jurisdictions…intent, cohabitation, community representation

B. In re Marriage of Winegard (Iowa 1977) are they married or not? Putative spouse: marriage ceremony, good faith belief, benefits? Ct says cohabitation + intent to be H & W

C. Spearman v. Spearman (5th Cir. 1973) life insurance policy on H, two putative W’s fighting for it, 1st W has kids w/H, 2nd W has no kids, Once 1st W shows evidence that her marriage was never dissolved 2nd W must prove 1st marriage was dissolved, even if 1st marriage was not dissolved 2nd W may be putative spouse (marriage ceremony + good faith belief) entitled to ½ of proceeds of life insurance policy…in other words if 2nd W didn’t know H was still married to 1st W, 2nd W is putative spouse

D.  Unmarried cohabitants

1. Marvin v. Marvin (Cal. 1976) oral agreement to combine resources, W says she gave up career to take part in caring for the home, ct says W does not have a cause of action for breach of an express K…can amend complaint to allege breach of implied K or unjust enrichment

2. Hewitt v. Hewitt (IL 1979) lived together for 15 yrs, 3 kids, ct says not married, no benefits…public policy

3. Cornell v. Francisco (WA 1995) “meretricious” relationship, “marriage like” = unjust enrichment claims

4. Dominguez v. Cruz (NM) uses Marvin, implied K

XI. Domestic partners and same sex marriage

A. Goodridge v. Dept of Public Heath (MA 2003) same sex couples denied marriage licenses…ct says this violates EP clause

B. Lawrence v. Texas (2003) defendants convicted of engaging in homosexual conduct, ct says TX statute making homosexual conduct illegal was unconstitutional w/regards to consenting adults in a private home

C. Braschi v. Stahl Associates Company (1989) rent-controlled apartment, guy on the lease dies, is remaining guy a “family member” entitling him to not be evicted? Ct says yes, considers longevity/exclusivity of the relationship, level of emotional/financial commitment, manner in which parties conducted their everyday lives and held themselves out to society, reliance upon one another…considered the totality of the relationship between the two

XII. Entering marriage

A. Uniform Marriage and Divorce Act

B. Agreement to Marry

1. Lutwak v. U.S. (1952) INS case, foreign marriages declared a sham by the court b/c there was no intention to marry or consummate the marriages even for a day…according to U.S. law, not the law of France where the marriages took place

2. Edmunds v Edwards (1980) guardian of man w/developmental disability alleges that man had no capacity to consent to marriage, ct analyzes evidence of man’s understanding and denies petition by guardian

3. Wolfe v Wolfe (1979) W tells H2 that H1 is dead so that H2, a Catholic, will marry her…turns out H1 isn’t dead and W knew it, ct finds H2 wouldn’t have married W if he knew H1 was alive, fraud goes to the essentials of the marital relationship and ct grants annulment even though there is a child

XIII. Restrictions on marriage

A. Zablocki v Redhail (1978) statute says people w/outstanding child support obligations cannot marry w/o court’s permission, ct says statute too broad and too intrusive into a fundamental right so it’s not justified

B. Potter v Murray City (10th Cir. 1985) man fired from job for practicing polygamy, ct says state has compelling interest in protecting the monogamous marriage relationship, privacy does not extend that far, fact that sometime prohibitions may not be enforced is not a basis for finding them invalid

C. State v Sharon H. (Del. Super. 1981) half sister and half brother married, raised apart, adopted by different families…ct says this is not o.k. and adoption by another family does not sever the blood relationship that prevents marriage under this statute

D. Baker v Vermont (VT 1999) can VT exclude same-sex couples from benefits and protections provided to opposite-sex married couples? Ct says benefits must be extended, whether by domestic partnership law or whatever other method

E. In re Barbara Haven (Orphan’s Ct. 1953) law says no one under 16 can marry w/o permission of the court, court in this case denies permission to a 14 year old girl saying that circumstances must be extraordinary to allow a woman that young to marry

XIV. Conflict of laws

A. In re Mays Estate (1953) estate administration case, uncle and niece were married in RI where it was allowed, must NY (where such a marriage is illegal) recognize it? Ct says yes

B. DOMA signed in 1996 says states not required to recognize same-sex marriages recognized in other states and that for the purposes of Federal laws the word “marriage” refers only to relationship between one man and one woman

XV. Divorce and its consequences

A. Fault based system

1. traditionally only granted divorces for adultery, cruelty, desertion, impotence

2. Kucera v Kucera (N.D. 1962) divorce for extreme mental cruelty, statute says divorce must be denied if there is recrimination (both parties prove that they have statutory grounds for divorce against each other), ct says in this case there is, denies divorce

3. Simpson v Simpson (TN 1986) major league abuse, divorce granted

B. No fault systems

1. “irretrievably broken” or “irreconcilable differences”

2. Derochers v Derochers (NH 1975) while the particular circumstances of the couple’s relationship are important in deciding whether to grant a divorce, the length of separation and the persistence and determination of the party seeking the divorce is also to be considered

3. Hagerty v. Hagerty (MN 1979) court looks at H’s alcoholism as one of the reasons for the marital breakdown, and even though W might have been willing to work it out if H sought treatment, ct says this doesn’t really matter, marriage is broken anyway, grants divorce…says it will not order alcohol treatment before granting the divorce

XVI. Divorce procedure in no-fault dissolutions

A. Boddie v. Connecticut (1971) couple can’t afford filing fee for divorce, ct says DP requires access for all to the only legal way of dissolving a marriage, says the state has to waive the fee for those who can’t pay

B. Manion v. Manion (1976) can divorce be settled just based on affidavits, even though one party didn’t answer or appear? Ct says state has an interest in being able to question the parties involved

C. California statute makes it easier to get a divorce if the parties meet certain conditions, such as no kids, little property to divide, short duration of marriage, etc

XVII. ADR in family law

A. Idea is to reduce trauma and conflict, especially when kids are involved

B. Negotiation = lawyers try to come to an agreement before trial, so there doesn’t have to be a trial

C. Arbitration = fast, final, and binding situation in which a neutral 3rd party decides what is best

D. Flaherty v. Flaherty (NJ 1984) arbitration in child support matters is o.k. and enforceable

E. Augr v. Augr (A.D. 1969) parties agree to arbitrate child custody matters under Jewish religious law…ct says factors other than Jewish religious law must be considered

F.  Mediation = 3rd party tries to help parties come to a resolution…problems include people giving up more than they intend to at first because they feel guilty and then later they’re mad that they did that

XVIII. Economic Consequences of divorce

A. Title based distribution…each party gets what they owned during the marriage

B. Equitable distribution…ct divides things “fairly”

C. Common law v. Community property divisions

1. Common law = each spouse gets what they have the title to and everything jointly owned is divided

2. Community property = each spouse gets what they owned before the marriage and everything acquired during the marriage is divided, regardless of who owns the title to each thing

XIX. Spousal support

A. Spousal support is another word for alimony

B. With the adoption of no-fault divorce, the cts began to disfavor alimony and if it was awarded the purpose was to further the spouses’ independence from one another…it was usually awarded for a short period of time only…also considerations about the changing role and opportunities of women

C. Turner v. Turner (NJ Super. 1978) each spouse was making plenty on the sale of the common property, both have earning capacity, husband’s physical condition is such that he will need to save in case he is unable to work in the future…all these factors served to reduce the amount of alimony the court was willing to award

D. In re LaRocque (WI 1987) duration of maintenance should not be so limited b/c W has been out of the workforce for a number of years and will probably not be able to immediately get a job making enough money to support herself, despite her considerable level of education

E. Chalmers v. Chalmers (NJ 1974) fault should not be considered in equitable distribution of property

XX. Divorce and new property

A. Laing v. Laing (AK 1987) pensions are marital property whether or not they have vested

B.  Civil service pensions are divisible, but military and social security are not

C. In re marriage of Fleege (Wash. 1979) goodwill interest in H’s dental practice was subject to division

D. Mahoney v. Mahoney (1982) is MBA property subject to division? Yes, reimbursement alimony can be awarded to the spouse who supported the spouse earning the degree

E. O’Brien v. O’Brien (N.Y. 1985) medical license of H is subject to division

F. Ruggles v. Ruggles (NM 1993) pensions are divisible even if they have not vested, sometimes a lump sum will be awarded, sometimes a “pay as it come in” method will be used

XXI. Parent/child support duties

A.  Peterson v. Peterson (SD 1989) W has remarried, but wants ct to increase ex-H’s child support payments, saying it’s not enough to support her and two kids, ct says too bad, money is for the kids and not for W, ct did not abuse discretion in using guidelines to determine level of support

XXII. Support for older children and parents

A. Childers v. Childers (WA 1978) H doesn’t want to pay for college age sons anymore…ct says too bad, he can afford it, no fundamental right to stop paying for kids support at 18, says statutory scheme is o.k.

B. Roe v. Doe (NY 1971) Dad won’t pay for college anymore if daughter refuses to live in the dorms…ct says he has a right to insist on this b/c daughter is 20 yrs old and if she takes his money she has to do what he says

C. Americana Healthcare Ctr v. Randall (SD 1994) statute requiring adult child to pay for ill parents’ care is o.k. and does not violate EP because parents would’ve had sufficient funds to pay for their own care if they had not given it all to their son in a trust fund

D. Swoap v. Superior Ct (CA 1973) statute says children must reimburse the state for public assistance provided to their indigent parents…ct says statute does not discriminate on the basis of wealth and is constitutional

XXIII. Modification and termination of support

A. Deegan v. Deegan (NJ App. 1992) voluntary early retirement does not mean H can stop paying exW her support…ct mentions that the lawyer should have dealt with the possibility of this situation at the time of the divorce so that this wouldn’t have had to be litigated 

B. Peterson v. Peterson (SD 1989) alimony terminated when W remarries…ct says no showing of extraordinary circumstances means termination was ok and not an abuse of discretion

C. In re Dwyer (CO Ct App 1991) W living with a new guy but not remarried, still supporting herself, ct will not terminate alimony

D. Ainsworth v. Ainsworth (1990) H remarries and has new family obligations, ct significantly reduces his child support obligations to the former family w/o much explanation…ct says stepchildren/new families can be a consideration, but the court should note what they are doing and why if they deviate from the guidelines

E. Bowen v. Gilliard (1987) must a child’s income from child support payments be included in calculation of family’s eligibility for AFDC? Ct says no…there are less intrusive ways for the gov’t to allot AFDC benefits, like counting the child being supported in the household size or counting a portion of the child support payments that might go toward rent or food instead of this blanket insistence on counting all the money

XXIV. Enforcement

A. Fieock v. Fieock (1988) H held in civil contempt for not paying child support

B. In re Dennis (Wis. 1984) upholds “seek work” order as a means of determining whether the earner is living up to his/her full potential or whether there is another job they could take that would pay more

C. Wage withholding allowed

D. Other means of enforcement, such as tax refund withholding, liens on property, etc.

XXV. Taxes and bankruptcy

A. In re Huckfeldt (8th Cir. 1994) H files bankruptcy in ‘bad faith’ to avoid paying the debts he owes to exW’s parents stemming from earning his medical degree

B. Sylvester v. Sylvester (10th Cir. 1989) alimony, maintenance, support are NOT dischargeable in bankruptcy court

XXVI. Child custody

A.  

XXVII. Joint Custody/Grandparent visitation

XXVIII. New Mexico custody and visitation issues

XXIX. Divorce jurisdiction

XXX. Child custody jurisdiction and federal jurisdiction over family matters

