REMEDIES

PROFESSOR DESIDERIO

I. Compensatory damages

a. Basic rule:  restore injured party to position he would have been in but for the wrong.  P’s rightful position.

i. Hatahlay:  Navajo horse case

1. Basic rule does not extend forever.  Limited to time a reasonable person would replace ____.

2. Rationale for rule:  corrective justice

a. Pshould not suffer for wrongdoing

i. If P in rightful position, he does not suffer

ii. If less, wrong not remedied

iii. If more, P gets windfall

b. economics:  purpose of law is to maximize conflicting activities

i. profits are benefits for society

ii. law should encourage profits even if unlawful, as long as violators pay for damage

iii. function of damage is to forced violators to take into acct the harm they inflict.

iv. Not about corrective justice, is about manipulating the incentive of potential D.

b. Value as a measure of P rightful position

i. Fifty Acres:  city landfill condemned, city has resp to get new facc.

1. $ new facc >$ old facc.(fair market value)

2. city wanted $ for new facc.

3. ct only get what you lost, not replacement cost.

4. just compensation is fair market value at time 

a. exceptions

i. value too hard to find

ii. manifest injustice

5. examples of value based damages

a. value of property taken /destroyed

b. $ prop before damage - $ of prop after damage

c. K price – market value of prop promised but not delivered

6. P deserves to be made whole, D deserves to have that done in the least expensive way.

a. Helen B. Moran:  L Hand:  whichever is less, market value or cost of replacement

7. Courts do award the cost of replacing small parts of the whole

ii. Unique value property

1. Trinity Church:  Special purpose property is an exception to the GR (market value)

2. Methods

a. cost of reproduction – depreciation

b. replacement/restoration costs

i. must be reasonable

ii. and reasonably necessary in light of damage

iii. Fluctuating value property

1. Decatur:  crop duster case

a. GR:  prop valued at time of loss

i. Exception:  fluctuating value property

1. Crops:  GR:  valued at time of harvest

2. Investment securities:  three approaches

a. at time of wrong

b. increase in value between time of trial ant time P learned of loss

c. increase in value between time P learned of loss and reasonable time thereafter when P could have replaced.

iv. Value of time :  labor costs


1. Proof problem with salaried  workers

c. Reliance and expectancy (Breach of K)

i. Neri:  P ordered boat from dealer, down pmt, would not take delivery.

1. dealer sold it 4 mo later

2. P argued dealer made whole by selling boat

3. dealer says not whole bc but for P breach, would have sold two boats

a. P wanted restitution:  sown pmt

b. D wanted reliance (674) and lost profits/expectation (2,579)

4. ct awarded P the down pmt – (lost profits + incidental damages to dealer)

ii. Expectancy and reliance:  GR focus on P loss

1. restitution:  gives P the option of focusing on D position

2. Reliance:  

a. Essential:  expenses nec to perform K

b. Incidental:  question of reasonableness and forseeability

c. Generally thought of as out of pocket expenses

3. Expectancy:  profits/interest in benefit of bargain

a. Unlimited supply maximizes expectancy, minimizes reliance

i. Ex:  boat dealer in Neri

ii. GR:  P may elect to recover based on expectation, restitution, reliance

iii. Restatement:  expectancy may be recovered when either side can prove expectancy

b. Posner:  encourage efficient breach,  economic theory of law

i. D may breach if take P expectancy into acct and still may make profit

iii. Excessive expectancies

1. Chatlos:  Breach of warranty action:  seller warranted computer to do certain tasks.  It didn’t.  buyer sued for value of computer as warranted – value as delivered.

a. The correct measure of damages is the difference between the fair market value of goods as accepted and  the value of the goods as warranted.

b. Buyer should get the benefit of a good K price.

iv. Tort/K

1. Smith:  fraudulent sale of mining stock.  Sold at $1.5, if good would have been worth $10 per share.

a. Measure of damages is not diff in value as warranted and fair market  value.  What P might have gained is not issue, what P lost by fraud is issue.

b. This was not a breach of K action, was fraud

c. D is liable for harm caused as a result of action.

2. GR:  expectancy recoverable in K, not tort

3. some states allow expectancy damages for tort

4. are lost future wages and lost profits recoverable in Tort expectancies?  

a. In K P is seeking what D promised; expectancy would not have existed but for D promise

b. In tort P’s expectancy is not derived from D.

d. Consequential Damages (special damages)

i. General damages:  

1. any P in position of P would suffer them

2. value based damages

3. not subjective

4. natural flow of damage from this sort of case

ii. Special damages

1. peculiar to P

2. rarely value based

3. ex:  lost profits

4. subjective

iii. FRCP 9:  special damages must be pled w specificity

1. not amt, but fact of damages

2. never have to be specific w gen dam

iv. limits on spec dam recovery: 

1. causation:  must prove fact w some certainty

2. Hadley:  must prove dam are not remote, are foreseeable

3. avoidable consequences:  mitigation of damages: applies

v. Buck:  texas cattle lease case:  breach of K.  P lost cattle, had to pay extra labor costs and higher rent bc of D breach.  

1. gen damages:  3 years tenancy $375 K price : any P would suffer

2. P wanted special damages

a. Labor $1.5 per day

b. Lost cows:  $15 per head

c. Difference in price of new lease and K price

i. Ct said no, ltd to fair mkt value, gen dam

3. ct allowed upon proof of causation

vi. Conseq dam never awarded for eminent domain Fifty acres
vii. Meinrath:  P on commission w D

1. D didn’t pay P $300,000 commission

2. as a result, P, who was relying on payment, lost $700,000

3. D knew P would suffer this if not paid

a. Hadley met

4. P sued for consequential damages

5. ct limited recovery to $300,000 plus interest

a. interest is only conseq dam allowed

6. absolute rule:  where a claim for only $, no conseq damage, only interest

a. claim for payment owed but withheld?

b. Interest takes care of it

7. P’s loss was too remote from actual injury to be compensable.

viii. Majority of JD allow conseq dam for breach of K to loan $

ix. Texaco:  oil co fight over K:  Pennzoil K w Getty family for oil:  handshake and champagne:  Getty sold too low:  Texaco overbids Pennz and steals K.

1. Who could Pennz sue?

a. Getty

i. Breach of K

1. remedies

a. specific performance:  Problem, G alreacy has K w Texaco, Pennz would get portion of co. that has K w Texaco.  Partners, no go.

b. Expectancy:  market p – K p = $500 million.  Pennz doesn’t want that, wants 7 billion.  Must prove that subj matter is not stock , but oil, wants to use replacement cost of oil to get $7 billion 

ii. Getty sued Pennz in Del seeking decl judg that no K.  now Pennz has to sue Getty in Del.  Del. Protects its own, so Pennz sues Texaco in Texas

b. Texaco

i. Sues in tort, not limited to earlier forum (del).  Sues in TX, where K happened

ii. Tortious interference w K:  must prove K was executed by D to intentionally interfere w P’s K:  burden met

1. remedies

a. Reliance:  Smith; damages for tort are reliance, not expectancy

b. Expectancy:  Getty didn’t deliver stock, so dam would be for price of stock:  market P- K p.

c. Consequential damages:  loss of oil, lost profit

i. Pennz had to prove replacement cost to get it

ii. Value of stock (exp) is much less than underlying asset, oil

iii. To allow Texaco to pay exp would result in them making billions off their fraud

iv. Cse settled out of court.  Largest damage settlement in history $3 billion

e. Limits on the basic principle:  primary tools for limit are k limits on remedies and rules about avoidable conseq, prox cause , and certainty.

i. K limitations:  seller can limit liability and remedies

1. liability limits

a. implied notions of liab

b. disclaimer of warranties

c. can’t disclaim XW, 

i. incorp clause, special aff of fact

ii. integration clause:  parole evidence rule;  limits aff to what is in K

2. limitations of remedies:  three methods

a. limitation of remedies

b. exclusion of conseq damages

c. liquidated damages clause

ii. Kearney:  sale of a defective tool.  K had XW, limit of rem and exclus of conseq dam clauses.

1. Buyer sues for breach of warranty:  uses a brochure as an XW.  K had no integration clause in it, so brochure was admissible

2. there was no express disclaimer of IWM or IWFPP, so wither of them are possible CoA.

3. How to change K to protect seller:  

a. Integration clause

i. Info in K only aff. of fact, would exclude brochure.

ii. Disclaimer of warranties

1. must use “merchantability” for IWM

2. IWFPP must be written and conspicuous

iii. Clarify XW

1. tell buyer what he’s getting, 

2. don’t run afoul of fed stat

iv. limitation of remedies

v. get rid of consequential damages

4. Buyer want s conseq damages;  must over come the limitation of remedies clause and limit of conseq dam clause.

a. Chatlos:  if limit of rem is not applic., buyer can get gen dam even if not conseq:  Market p of machine – K price.

b. Buyer only argued conseq dam.  

5. limitation of remedies:  seller can limit remedy to repair, replacement, refund:  to be valid, must

a. be express

b. must not fail of its essential purpose:  must provide a fair quantum of remedy to parties

6. exclusion of conseq damages

a. may be ltd or excluded unless the exclusion is unconscionable

b. look at time of making K, bargaining position of parties, fairness of terms

7. damages for breach of warranty:  value as warranted – value as delivered and or conseq dam.

a. No conseq dam in this case bc not unconscionable

b. Lim of remedies does not apply, can get others.

i. How to prove:  Chatlos
iii. Liquidated damages:  legal conclusion:  will not be allowed if it’s a penalty clause:  only deals with compensatory damages, not remedies as a whole.

1. How do you know when liquidated dam or penalty clause

a. When are > comp dam, there is a notion of penalty clause

b. When < or =, don’t care

c. When liq dam clause has reasonable relationship to anticipated or actual damages at the time of the K, it is valid.

d. Why no penalty clause

i. Is by definition overcompensation, punishment.  Punishment is not the rle of damages.

ii. Forces party not to breach, eliminates efficient breach.

e. Helpful to write a letter to client spec. stating what you anticipate.  Can be used as ev of antic. Damage.  More likely clause will be enforced. 

2. Farmer’s export:  Boat stuck at grain elevator bc strike.  Grain elevator had K stipulating $5,000 per hour of boat there over loading time.  

a. Two part test for penalty clause:  

i. Is the liq damage clause reas related to the anticipated or actual loss.

ii. Difficulty of proof of loss:  the more difficult to prove the more leeway the ct will allow in whether liq dam are reas related to loss.

3. Northern Ill Gas Co.:  K for sale of Naphtha for natural gas production.  Gas industry deregulated.  P breached.  K said D could choose between actual damages and liq dam stipulated in the K.  D chose actual damages.  P sued to compel D to accept liq dam ad the exclusive measure of damages.

a. Proof of liability is all that is reqd to collect liq dam.  

b. Non breaching party doesn’t have to demand liq dam, but not doing so doesn’t create the right to seek a greater measure of damages than the amt bargained for.

c. Liq of damages is not a limitation of remedies.  It is governed by 2-718.  limitation of remedies is governed by 2-719.  limit of remedies must be explicitly stated.

iv. Limitations by doctrine:  Avoidable conseq, offsetting benefits, and collateral sources

1. Avoidable consequences:  D is not liable for avoidable conseq of his wrongdoing.  K p – cost saved ?  When non breaching party benefits from breach, must be subtracted to avoid overcompensation.

a. Applies to K and non negligent torts

b. Exception:  volume seller:  Neri:  no offsetting ben for non breach party bc volume seller

c. SJ Groves:  construction case

i. Test to see if P covered

1. list all of P’s options

2. decide whether P’s option was res reasonable

3. at the time of decision, not in hindsight

ii. burden on D

iii. if 50/50, D loses

2. Offsetting benefits:  closely related to avoidable consequences.

a. Ex:  lovelace case:  birth of child was offsetting benefit of negligent sterilization operation.

b. Remarriage of widow in WD action? 

3. Collateral source rule:  if injured party gets compensation from a source independent of TF, payment not deducted from P damages.

a. Independent source of TF

i. Not D insurance, not independent

ii. P’s insurance, applies

b. Allows double compensation

i. Insurance company may recover its costs:  subrogation

c. Ex.  Dr. is P’s friend, doesn’t charge for service

i. Can Dr. recover reas cost of bill?

1. yes, Dr. is independent of TF, rule applies

d. exception to offsetting benefits rule:  insurance benefits are different than other benefits?


e. policy:

i. investment concept:  insurance cases

1. doesn’t want to disallow P of investment

2. compare to stock investment

3. encourage insurance purchase

ii. subrogation:  insurance acquires right to tget $ back form D

iii. atty fees:  helps make P whole by paying atty fees.

1. American rule:  party that hires atty pays atty,


a. Unless stat.

f. McConnal:  NM airplane insurance case:  does collateral source rule apply in K?

i. Yes

1. encourages settlement

2. makes P whole

v. Remoteness of specific damage

1. tort

a. proximate cause

b. economic harm rule:  P must be physically injured to collect $, can’t recover for pure econ losses

i. exception:  legal malpractice

2. K:  strict liability law

a. Society doesn’t impose liability, it is consentual, promise

b. Once promise breached, strict liability

vi. Hadley rule:  limits spec dam.  Every Jd has adopted Hadley.  

1. Special damages not awarded unless D on notice of special circ giving rise to damages

a. Three statements of standard:  depends on JD

i. SW bell:  tacit agreement std:  D not liable for spec dam unless at the time of K parties tacitly agree to them.

1. tacit:  silent:  impliedly 

2. most strict

ii. hadley’s actual language:  D not liable for spec dam unless they were w/in contemplation of parties at the time of the K

iii. forseeability:  UCC:  prox cause

1. did D know, or should D have known:  Evra:  general forseeability.

2. spec forseeability?

b. The difference is in the degree of knowledge D must have

c. Prox cause …liability…tort

d. Hadley… damages … K

2. see SW bell and Evra
vii. Certainty:  evidentiary matter

1. certainty in fact

a. Hatahlay:

b. no spec dam unless P can prove w certainty that harm caused damage

2. certainty of amount:  suff of ev problem:  most cases std is prep of ev:  50% chance, great leeway

f. Damages that can’t be measured in dollars:  Personal injury and WD

i. Personal injury:  damages

1. medical expenses:  past and future

a. out of pocket costs

b. note insurance policy:  coll source/offset benefit

2. pecuniary loss

a. lost earnings:

i. actual

ii. future capacity:  big debate

1. determind earning period

2. problem w injured children

3. Pain and Suffering:  not taxable

a. First prove P and S 

i. Physiological, not mental

ii. XW

iii. P testimony

iv. A day in the life film

b. Prove dollar amount:  difficult

i. Golden rule:  ask jury what they would want if they were P

1. not allowed nowhere

2. not evidence, is pure lawyer argument.

ii. Request a flat amount in complaint

1. not allowed in many places

2. not evidence, all allegation

3. not relevant ot complaint, is relavant to complaint

iii. Per diem:  $/day/hr/etc.

1. allowed in many Jd

2. not really evidence either, all lawyer argument 

4. Punitives?:  are taxable 

g. Inflation, taxes, discounting

i. Norfolk:  fireman died as a result of negligence.  Issues:

a. was it error to exclude evidence of income tax payable on Dec past and future earnings?

b. should the judge have instructed the jury that damages would not be subject to tax?

2. first issue:  amount is affected by tax.  It is after tax income that supports family.  Therefore, ev of income tax should be included

3. pers inj damages not taxable.  Judge should have allowed jury to know bc may affect their judgement.

4. in federal actions, tax may be taken into acct., jury may hear evidence.  The goal is to put P in rightful position, all P would get $ after tax, so to give P tax would be overcompensation.

ii. Cavnar:  Prejudgment interest

1. post jmt interest:  accrues from date of jmt.  

2. pre”      “:  strong historical opposition:  now allowed if damages are ascertainable

a. GR:  ct may grant in its discretion

b. Can get it for gen dam in K

c. Tort:  no, but can if econ tort

d. If allowed, how calculated?

i. When:  harm, CoA, complaint

ii. What rate of interest:  stat, market

iii. Simple or compound interest.

iii. Jones:  Discounting.  Longshoreman injured on the job.  Can’t work anymore.  How do you calculate damages?

1. det the amt that employee could have earned during each year he could have worked after injury

2. discount by the safest available investment.

a. Do you increase 

i. Inflationary

ii. Real:  raises

b. Do you discount by inflation:  yes

II. Equitable Remedies:  three types, preventative, reparative, and structural.  What is the measure of relief?

a. Preventative injunctions

i. Humble:  P sought an injunction to prevent D from destroying documents.

1. injunctions only issued to prevent irrep injury

2. req more ev than in absence of inj, event will occur

3. nec of inj must be dem clearly

4. party must establish

a. potential for irrep injury

b. real danger that act will occur

c. no other remedy at law

d. and court should exercise discret in these circ.

ii. Violation of an injunction is contempt

1. civil contempt

2. coercive civil contempt p 233

iii. Varco:  P switched jobs, went to copetitor.  Inj sought to prevent use of trade secrets. P 274

1. Propensity test:  If evidence shows that harm will likely happen despite good faith, inj may be issued.  Compare to approach in Humble.

iv. Marshall:  p 236.  Sec of Labor seeks injunct to prevent D from discrim on basis of age.

1. D was enjoined nationally based on one specific instance

2. Ct said that the scope of inj relief in this case was limited to the specific instance.  Looked at statute

3. in order for the scope to be nationwide, the wrong would have to be based on a company policy or practice.

v. Nicholson:  Halfway house enjoined as a nuisance, appealed.

1. ct:  Injunction can’t be based on speculative and intangible fear.  Not ripe.

vi. Coercive remedy:  must show

1. threat of wrongful act

a. threat of act (propensity, likelihood)

b. act is wrongful:  not nec illegal, wrong under est stand of justice

c. limit the injunction to deal with the problem

d. need evidence that act is likely to happen and if so will create an unacceptable problem.

b. Reparative injunctions

i. Laycock:  

1. reparative inj are only approp when P will suffer additional harm in future.

2. can’t always substitute for damages

ii. Winston:  employee switch jobs, develop same equip at new job.  Equip was made with trade secrets.  DC enjoined for 2 years.  On appeal P argued should have been permanent or longer.  

1. ct:  P entitled to protection as long as secrets are secret.

2. approp injunctive period is that which compet. Would req after pub disclosure to develop a competitive machine.

3. How the wrong is framed leads to distinction in preventative and reparative inj

a. Stealing secrets:  reparative to prevent conseq of wrong

b. Selling prod mfg through use of trade secrets:  preventative, no wrong has yet occurred, prevent it from happening

4. stands for proposition that role of equity is to put P in pos would have been in but for the breach.

iii. Bailey:  ???  case stands for proposition that once in equity, ct has commission to do good

iv. Navajo Academy:  see HO

v. Equity analysis

1. basis for grant relief

a. prevent

b. repair

2. equitable Jd

3. discret of ct

4. equitable defenses

c. Equitable Jd:  not like trad Jd; is a nec. Element for ct to make decision

i. Inherit equity

1. divorce

2. bankruptcy

ii. inadequate remedy at law, or eq will only prevent legally irrep injury

1. what is inadequate?

a. No pure caselaw

b. Rule exists in all Jd, know how to argue it

iii. Pardee:  d cut trees on p land

1. not inherit eq, so must be inad rem at law

2. remedy is inadequate if it does not put P in rightful position

3. remedy is complete if complete, adequate and efficient as equitable remedy

a. land cases:  every piece is spec/unique

b. unique goods

c. special k:  give P special position:  monopolistic

d. continuing CoA:  TP, Nuisance; rem at law ineff

e. speculative damage cases, remote damages:  remedy at law not as complete

4. inadequacy is not limited to damages:  could be court, process

iv. Brook:  replevin v. inj.  P is creditor of D w security interest on D property.  D defaults.  P has right to possession of prop to secure debt.

1. P has 3 ways to get prop.

a. Repo man; as long as no breach of the peace

b. Injunction

c. Replevin:  wrongfully withholding property

i. Legal, not eq concept

ii. Given to sheriff, not D

iii. P can take debt even in D can pay dept

iv. Both replevin and inj in this case are restitution.

d. Specific Performance

i. Campbel soup:  D had output K w P for all carrots at $30 ton.  Price of carrots went to $90 ton.  D sold to 62 of 100 tons to L.  L sold 29 to P, 29 on market, has 4 left.  D has 38 left.  P wants carrots

1. output K:  promise to sell all production crown on land to buyer.

2. D tried to limit remedy to liq dam clause in K

3. Ct:  granted spec performance decree.

a. A party may have spec performance of K for sale of chattels if legal remedy is inadequate

b. Inadequacy is nec.  Det by facts in each instance

4. legal rem inad be

a. carrots special market, hard to find, unavailable on open market.

5. see note 2, p 365.

ii. Thompson:  p 372.  K to build electronic vote machine.  Any good shop could do it.  No other company builds them.  

1. ct may grant spec perf if 

a. rem at law is inad and

b. nature of K is such that spec perf of it will not involve too great practical diff. 

2. gen not granted for K for sale of personal prop

3. unless prop is unavailable on gen market

4. how is this different than Campbell? 

iii. Van Wagner:  lease of billboard space

1. spec perf not gen allowed for k for lease of prop

2. det factor is not physical uniqueness of prop, rather the uncertainty in valuing it.

iv. Undue hardship is a reason to deny specific performance.

e. Undue hardship

i. Ariola:  neighbors squabbling over a rain gutter.  

1. mandatory injunction is GR for encroachments, take hardship into acct.

2. when encroachments are intentional, ( wo notice or warning) cts have refused to balance equities, no hardship taken into acct.

3. so, if encroachment slight and expense great for removal, hardship will deny the injunction.

4. but if encroachment intentional, per se no hardship taken into acct.
ii. Boomer:  cement factory nuisance case.  Factory is nuisance, ct will not enjoin be $45 mill invested, 300 employed.

1. is there basis for inj?  Yes, nuisance

2. is rem at law adequate?  yes, continuing tort

3. ct used undue hardship standard:

a. what is harm to d if inj granted

b. what is harm to P if inj not granted

c. if a substantially outweighs b, no injunction

iii. intentional acts are exception to undue hardship

1. depends on definition of intent


f. Unconscionability and K discret matters

i. Campbell II:  even though the remedy at law was inadequate, inj was not granted bc unconscionable

1. was a form K :  not = bargain power

2. K was 1 sided

3. UCC:  can treat whole or any part of K as unconsc

4. K not enforceable

5. K was breached, but bc it was unconsc, not enforc

6. P left to damages

7. K unconsc is in equity, not law

g. Personal services contracts:  ????  p 411 to 416

h. Prelim or permanent relief: temporary injunctions:  used in two ways;  prelim injunction, pretrial relief.

i. For provisional relief (prelim inj, TRO) P must show 

1. likelihood of success on merits 

a. probability of win on CoA.

b. Prob of getting eq relief

2. Irreparable harm:  not = to inad of rem

a. What harm can happen to P during trial

i. Will it be immediate

ii. “ “ severe

b. if so, irreparable

c. classic case:  domestic violence or other extremes  

d. loss of money not enough.

3. balance of harms:  sort of like undue hardship

a. harm to P is no inj

b. harm to d if inj granted

c. balance

4. public interest:  what is effect on public interest

a. policy

ii. burden on P is one of two standards

1. minority:  P must prove each element: sequential test:  stricter

2. sliding scale/balance test:  1-3 are not a separate scale but a continuum.

iii. Posner in LA Collisseum:  P x Hp > (1-P) x Hd, then grant inj.

1. P:  prob of success

2. Hp:  harm to P

3. Hd:  harm to D

4. ct:  even if imminent threat, P can’t recover if only loss is $ during the trial.  Must be more, bankrupt, out of business

iv. Lakeshore hills:  suit over a domesticated bear in a subdivision.

1. TC:  P has no ad legal remedy

2. threat of harm is greater than inconvenience to D

3. P reasonably likely to prevail

4. grant injunction does not harm general public

v. Coyne:  P sub K w state.  Requires property to perform K.  P provided the state with defective goods.  State had to re contract.  Wanted to bar P from bidding again.  P sued state seeking TRO and permanent relief.  

1. law had been that there were property rights in bidding for K

2. law changed during trial, Injunction invalid

3. state could recover, but not more than security

4. state messed up when it got low security

vi. security

1. Is security mandatory as a condition of getting relief?  

a. Yes FRCP 65

2. how much

a. normally can be a bond/stock/mortgage in the amt reasonably forcast of loss and cost D will suffer in inj reversed

3. when is P liable for damage/security

a. GR:  if TRO/inj reversed/reduced, D can recover

i. Bc harm has occurred to D

ii. D was enjoined when should not have been

4. may ct waive enforce of sec?

a. Good faith exception, some do some don’t

5. What damages and costs may D recover?

a. Actual losses caused by granting inj, but not more than security.

vii. Reqs for various inj

1. Preliminary injunction:  evidentiary hearing, will be afinal order, appealable.  Security need not be included, force D to request it.

a. Complaint

b. Affidavits

c. Motion

d. Form of order

e. Schedule a hearing

f. Five days notice

2. TRO w notice:  maybe can be appealed.  Look at what consequence, is it an irrep harm?

a. Complaint

b. Affidavits

c. Motion

d. Form of order

e. Schedule a hearing

f. Notice, 5 days?:  informal, phone call

3. Exparte TRO:  may be granted wo oral notice if immed injury/loss will result, or P has tried to give notice to other party.  Lasts 10 days, subject to extension for good cause shown.  Max is 20 days.  If based on ethical violation, is invalid.  Not a final order, can’t be appealed?.

a. Complaint 

i. verified under oath

ii. Or affidavit of P

iii. Stating severe imminent harm

b. Certification of atty:  

c. Motion 

d. Form of order

e. Schedule prelim injunction

III. Restitution:  substitutional relief:  all benefit is unjust unless it is the benefit of K, gift, voluntary gift.

a. Unjust enrichment: 

i. Snepp:  CIA agent writes book. Had agreement not to publish wo review.  Publiched wo review.

1. P coa

a. K, but rem is weak

b. Unjust enrich:  made money off P info

c. Breach of fiduciary duty

ii. Usual remedies for unjust enrichment

1. property

2. profits made from property

3. trace property into new product and get product.

b. Measuring the benefit

i. Sheldon:  copyrighted story was shown without permission.

1. how much should P get

a. apportionment

b. (value of play/total cost of production)x total profit

ii. USMC v Marson:  P made blind riveting machine.  Employee takes idea to D, makes same machine, competes with P.  stealing a trade secret.
1. determine net profits, account for overhead, etc.  becomes econ problem.

iii. Prejudgement interest:  is adjusted for tax

c. Recission

i. Mutual recission:  a 2nd K term or avoid the first K

ii. Unilateral recission:  recission at law, not a remedy, steps nec for another remedy

1. Reqs

a. basis:  breach

b. notice

c. party rescinding must tender any benefit it has gotten to other party

iii. Equitable recission:  ask ct in equity powers to rescind K

1. must show basis

2. notice/tender not req

3. ct will look at in discretion

iv. why and when do parties choose recission

1. mutual benefit:  employer lied about smoking on insurance form.

a. Is assumed that recission is better than remedy at law.

2. Cherry:  house sold wo termites, actually had termites

a. Basis:  misrepresentation

3. Farash:  p 583.   owns commercial rental property.  D orally agrees to rent if renovated.  P renovates, D won’t rent.  Renovations don’t benefit P at all.

