Property II Outline

Landlord and Tenant

I. Introduction

A. Non-freehold estates generally [also called “leasehold”]

1. Important characteristic of all non-freehold estates

a. Tenant under duty to pay rent

b. Thus, these estates involve landlord-tenant relationship

c. Leasehold tenant entitled to exclusive possession

2. Difference from freehold estate

a. Leasehold does not hold seisin [i.e. possession + ownership]

b. Leasehold is personal, not real, property

3. Statute of Frauds

a. In most states, leases for more than one year require a writing

b. Lack of a writing does not necessarily void the leasehold.

1) If tenant takes possession, tenancy at will might be created [see below]; or

2) If possession accompanied by tenant paying rent, periodic tenancy might be created [see below]

II. Various Types of Tenancies and their Creation

A. Estate for Years [Most common leasehold]

1. Estate for any fixed period of time = estate for years

a. Need not be one or more years

b. Six-month lease would qualify

2. Term must be certain

a. Both beginning date and ending date are fixed or “computable”

b. Subject to early termination

1) Just because term fixed does not mean it cannot be cut short by some event.

2) Example: if tenant stops paying rent during term, provision in lease might allow landlord to terminate and regain possession

c. One party’s option to terminate

1) Even if one party retains right to terminate lease without cause at any time, there still may be estate for years

2) However, if both parties retain this right, lease probably tenancy at will

3. No notice needed to terminate

a. By definition, estate for years contains own termination date.

b. Thus, parties have built-in notice, so no additional notice needed

1) On last day to lease, tenancy ends and tenant must leave premises

B. Periodic Tenancy

1. Tenancy continues from one period to the next one automatically, unless:

a. One party terminates at end of a given period by notice

b. Examples: year-to-year or month-to-month leases

2. Distinguished from tenancy for years

a. Tenancy for years terminates at end of stated term

b. Periodic tenancy continues indefinitely until terminated by one of the parties by proper notice

3. Creation of periodic tenancy

a. Express agreement

1) L and T explicitly agree that T will have month-to-month lease of Blackacre

b. Normally created by inference

c. Lease with no stated duration

1) Parties agree to lease without specifying duration and setting rent at a fixed amount.

2) Example: L and T agree that T will pay rent of $400 per month to occupy Whiteacre. 

a) Fact that rent is payable monthly probably sufficient to infer periodic tenancy

d. Void Lease

1) Parties may enter into an invalid lease agreement, due to failure to comply with Statute of Frauds or some other statutory reason.

2) As soon as tenant enters premises and makes first rent payment, periodic tenancy will be deemed to exist

3) Length of period for void lease

a) Can be determined by looking to payment schedule used in the invalid lease [Majority view]

b) If rent stated annually, then periodic tenancy is year-to-year, even if rent paid monthly

c) Minority view: period determined by how often rent is paid, not by looking to void lease

e. Holdovers

1) Periodic tenancy might arise if tenant holds over at end of lease

2) In this situation, landlord has choice:

a) Evicting tenant; or

b) Allowing tenant to stay [this one creates periodic tenancy]

4. Termination of periodic tenancy

a. Remember: periodic tenancy will automatically renew for another period in absence of valid notice by one party

b. Length of notice

1) At common law, six months required for year-to-year and 30 days for month-to-month

2) Modern view: 30 days for either one

c. Notice must specify end of period

C. Tenancy at will

1. Main characteristics

a. No stated duration; and

b. May be terminated at any time by either party

2. How at-will tenancy arises

a. Parties can create it expressly by agreeing that it can terminate at any time

b. Usually created by implication

1) Example: T might take possession with L’s permission with no stated term and no period for rental payments defined

2) Example 2: T takes possession under void lease 

a) Remember: as soon as first rent payment made, transforms into periodic tenancy

b) No rent = tenancy at will

3. Both parties must have power to terminate

a. If only one party has power to terminate at any time, then no tenancy at will, but a determinable estate

4. Events causing termination

a. Affirmative notice by either party;

b. Death of either party; or

c. Conveyance of reversion by landlord to another party

D. Tenancy at sufferance [rare]

1. Arises when tenant holds over at end of valid lease

a. Generally does not last too long

b. Once landlord exercises option to evict or hold tenant to another term, then tenancy at sufferance ends

2. Landlord’s right of election

a. Right of Eviction

1) Landlord retains right to evict holdover tenant

b. Right to Elect New Term

1) Landlord need not evict tenant

2) Rather, landlord might elect to bind holdover tenant to new term

3) In most states, landlord retains this right even though tenant manifests no desire to remain for additional term

3. What constitutes “holdover”?

a. At common law, even one day would be enough to give landlord right to bind tenant to new term

b. Modern approach: Look to length of holdover and any extenuating circumstances

1) Example: T gets sick and is unable to move out. Most courts would not let L bind T to new term

4. How landlord exercises right to bind holdover

a. Can be done either orally or by writing

b. If tenant pays rent and landlord accepts, then landlord deemed to have elected to retain holdover for another period

c. Once made, though, election is binding [works same for eviction]

III. Tenant’s Right of Possession and Quiet Enjoyment

A. Right of Possession

1. Unless lease states otherwise, L obligated to deliver legal right to possess premises to tenant at commencement of lease term.

a. Landlord impliedly warrants that he has legal right to give possession to tenant

b. He would violate this warranty if, for instance, he had given lease for same period to someone else

2. Courts split as to whether landlord also warrants that he will deliver actual possession at start of lease term [question arises when prior tenant holds over]

a. “American” view [Legal possession only]

1) Landlord has duty to deliver only legal possession, not actual possession

2) Two arguments in support of this view

a) Incoming tenant has statutory right in most states to have holdover tenant evicted by summary proceedings

b) Imposing duty on landlord to oust holdover tenant amounts to making landlord liable for torts of third person

i) Once tenant takes possession on first day of lease, landlord has no duty to oust any trespasser who enters thereafter

b. “English” rule [Duty to deliver actual possession]

1) Under this view, landlord does have a duty to deliver actual possession

2) Rationale: landlord likely to have better knowledge of whether premises in someone else’s possession prior to start of new lease

3) Tenant’s rights for breach

a) Lessee generally has right to terminate lease and recover damages for breach; or

b)  Lessee may continue lease, and recover damages accruing until ouster

B. Right of Quiet Enjoyment

1. Neither landlord nor someone with paramount title will interfere with tenant’s quiet enjoyment of premises

2. Claims of paramount title

a. By making lease, L impliedly warrants that he has legal power to give possession to T for term of lease

b. Ways to violate implied warranty [all instances of paramount title which might be asserted by third person]

1) L does not have title to premises at all;

2) L has title, but has already leased premises to someone else for an overlapping period;

3) L only has life estate that might expire before end of lease term; and

4) L’s title subject to termination

c. Remedies [Depend upon whether T has taken possession]

1) Before possession, T may terminate lease upon discovering paramount title

a) Assumes that T did not know about it before signing lease

2) After possession, however, T may not terminate lease nor refuse to pay rent merely on paramount title grounds

a) T estopped to deny L’s title to leased property, so T may not use mere existence of paramount title as defense in rent action

b) Only if third party asserts paramount title in manner that evicts T, then T may terminate lease and recover damages

3. Interference by L or third party

a. Acts by landlord

1) Actual eviction: L literally take possession of all or part of leased premises

a) Example: L dumps trash in T’s yard or store furniture there

2) Constructive eviction: L merely interferes with T’s use or enjoyment of property

a) Example: L lives next door to property leased to T and throws many noisy parties that disturb T in his enjoyment

b) Court might find that L constructively evicted T if T moves out because of noise

b. Persons holding under landlord [i.e., other tenants]

1) No general duty imposed on L to control conduct of other residential tenants

2) Exceptions that will impose duty upon L

a) Other tenant uses his part of premises for lewd or immoral purposes; or

b) Objectionable conduct takes place in common areas under L’s control

4. Actual vs. Constructive eviction

1) If T actually evicted, he may regard lease as terminated and stop paying rent

a) If actual eviction only partial, T may also refuse to pay rent, even if he remains in possession of rest of premises

b) Justification: L cannot apportion his own wrong

2) If T only constructively evicted, though, he cannot terminate lease nor stop paying rent until he abandons property

a) If T remains, his only remedy is to seek damages

b) Further, abandonment must occur within reasonable time of alleged eviction

IV. Condition of Premises

A. Common law view [“Caveat lessee”]

1. Unless parties otherwise explicitly agreed, T took premises “as is”

2. L not deemed to have made any implied warranties that premises were fit or habitable

a. Further, L had no duty to repair defects arising during course of lease [unless provided for in lease]

B. Constructive Eviction

1. Came forth to lessen L’s stranglehold on T’s rights

2. If T could show that premises rendered virtually uninhabitable by L’s failure to make repairs, then T could claim constructive eviction

a. Duty to pay rent would cease and T might even get damages

b. Note: T must vacate premises before asserting constructive eviction

1) Could be problem for tenant with no resources to relocate

2) Also, housing shortages could damper ability to move

c. If T fails to abandon in reasonable time, then failure might constitute waiver

C. Implied Warranty of Habitability [IWH]

1. L warrants two things:

a. Premises leased to T are fit for human habitation; and

b. Premises will remain so for duration of lease

2. T’s duty to pay rent predicated on L’s obligation to deliver and maintain premises in habitable condition

3. Conditions existing prior to entry

a. Latent defects

1) Defect that T did not discover, nor could not have reasonably discovered, prior to signing lease

2) IWH protects T against such a defect

b. Patent defects

1) Defect that T could have discovered by inspecting premises

2) Courts split about implications of IWH

a) Some courts say IWH does not cover these defects while others hold the opposite way

b) Comes down to waiver issue: did T know about defect and waive it?

3) Restatement view

a) Once T takes possession, he waives pre-existing defects

b) Exceptions

i.) It would be unsafe or unhealthy for T to use premises;

ii.) Parties agree that L will have more time to correct defect; or

iii.)  T neither knows or could have known about defect

4. Conditions arising after tenant enters

a. L has continuing duty to make repairs and keep premises habitable during lease term

b. If T causes the defect, though, L may not have duty to repair it

c. Restatement view

1) Imposes general duty upon L to keep residential premises in good repair during lease term

2) No duty if defect is:

a) Fault of tenant;

b) Caused by sudden non-man-made force

i.) In this case, T has right to terminate lease

ii.) However, T has no right to collect damages or withhold rent

c) Caused by conduct of third person [e.g., thief wrecks apartment]

5. Kinds of leases to which IWH applies

a. Residential leases almost always warranted either statutorily or by housing codes

b. Commercial leases

1) Most courts hold that IWH does not apply in commercial context

2) Rationale

a) Commercial tenant on average more sophisticated than residential ones;

b) Better able to make pre-lease inspection; and

c) Better able to make repairs where needed

6. Remedies for breach of IWH

a. Right to terminate lease

1) Breach must be material and L must refuse to correct it after reasonable notice

2) Tenant then has right to vacate premises and terminate lease

3) Consequences

a) T relieved from making future rent payments

b) T also entitled to collect damages

i.) Calculation: difference between fair rental value as warranted and promised rent for remainder of lease term

ii.) T only recovers benefit of his bargain [i.e., extent to which lease was worth]

4) Duty to vacate

a) Not required to vacate, but cannot collect damages until he does vacate the premises

b) T presumably loses right to terminate if he has not moved out by time L cures the defect

b. Right to withhold rent

1) If L breaches IWH, then T may withhold rent as long as premises remain uninhabitable

2) Once L cures defect, T has to start making rent payments again

c. Abatement of rent

1) If L breaches IWH, T presumably entitled to some compensation for period he occupies sub-standard premises

2) Abatement = reduction in rent

3) Three approaches for calculating abatement

a) T entitled to have rent reduced from amount agreed upon in lease to fair rental value of premises in defective condition;

b) T entitled to deduct from rent difference between rental value of premises as it would have been if lease had been complied with and its rental value in condition it actually was; and

c) T entitled to reduction in rent equal to proportion of rent which fair rental value of premises in their actual condition bears to fair rental value premises would have been had they been as warranted [Middle ground]

i.) T rents premises for $200 per month. If warranted, premises would be worth $400, but in run-down state, they are only worth $150.

ii.) T  calculates value “as is” as percentage of value as warranted [i.e., $150 divided by $400 = 37.5%]

iii.) T’s rent thus reduced to 37.5% of stated rent = $75.

iv.) T preserves some of his bargain, but he is not living “rent-free”

7. Retaliatory Eviction

a. Prevents landlord from terminating lease as penalty for certain acts by tenant

b. Common scenarios

1) T complains to housing authority about code violation;

2) T withholds rent as consequence of asserting IWH breach;

3) L seeks to evict T for joining tenants’ organization

c. Burden of proof upon tenant to prove retaliatory motive of landlord

1) URLTA: Establishes presumption that L’s conduct retaliatory if T makes complaint to government agency within one year prior to eviction

2) No presumption if complaint comes after notice to increase rent or diminution in services

V. Tort Liability of Landlord and Tenant

A. Tenant’s tort liability

1. During term of lease, T treated as if he were owner for purposes of tort liability for others who come onto property

2. Extent of duty

a. Trespasser: Generally, no duty to trespassers

b. Licensee (Social guest/no business purpose): T has duty to warn of dangers T aware of.

c. Invitee (business purpose): Owed full duty of reasonable care

1) T has duty to warn of obvious defects; and

2) Duty to inspect premises reasonably for latent dangers and correct them

B. Liability of Landlord

1. Common law: L not liable for physical injury to tenant or to persons on premises on T’s consent

2. Exceptions

a. Concealment or failure to disclose

1) L liable if he conceals, or fails to disclose, dangerous defect existing at start of lease term

2) L must actually know of defect and remain silent. [Some jurisdictions extend to “should have known” standard]

3) Does not impose duty on L to inspect premises for hidden defects

4) Liability to third person other than T

a) If L conceals from T, then L liable both to T and to anyone on property with T’s consent

b) However, if L discloses to T who, in turn, fails to disclose to third party, L not liable to T’s guests

b. Areas kept under landlord’s control

1) L has duty of reasonable care to keep these common areas safe

2) Third parties also covered if on premises as guests of T

3) Extends to defects arising after start of lease term

c. Repairs negligently performed/left unfinished

1) If L attempts to make repair, he may incur liability if repair done negligently

a) Especially true if “repair” attempt makes condition worse or makes it look deceptively safe

2) Applies even where L has no duty to make repair in first place

a) If L undertakes to make the repair, he does so at own peril

3) L only liable where T does not know that repairs were negligent or unfinished

a) If T knows and then hurts himself, L held not negligent

b) Also applies to third parties on T’s premises where T knows about negligent repair, but fails to warn. Liability not imputed upon L.

d. Public Use

1) If L knows that premises will be open to public, L might be liable for defects existing at outset of lease term

2) Rationale: Safety of public at stake so L has higher duty than to casual visitors

VI. Tenant’s Duties

A. Duty to pay rent

1. Fundamental characteristic of landlord-tenant relationship

2. Abandonment of premise does not alleviate duty to pay rent

a. Duty relieved only when lease is terminated and T vacates premises

b. However, if L retakes possession of abandoned property, this might signal implied termination of lease so duty to pay rent nullified

B. Duty to make repairs

1. Common law: L under no duty to make repairs

a. At same time, T had implied duty to make minor repairs

b. Arises out of duty not to commit waste

2. IWH shifted burden to L to make repairs

3. Look for express promise to repair by T in language of lease

a. Note: some courts refuse to uphold these clauses, particularly in residential leases

C. Fixtures [Personal property attached to land]

1. Right to affix

a. T cannot do anything that would constitute waste or that might interfere with value of L’s reversion

b. Some instances exist, though, in which T needs to make changes to the premises

c. So long as changes or additions are reasonable and not wasteful, T can make improvements and add fixtures

2. Removal at end of lease

a. Courts split as to test for determining whether T may remove fixture at end of term

b. Most courts look to see if removal will substantially damage L’s interest

1) If so, fixture cannot be removed even if T intended to keep the fixture as personalty

2) However, if T can restore L’s interest to its former condition, then T can remove fixture

3) Fixture must be removed before T vacates. Otherwise, it becomes the property of L

D. Duty to behave reasonably

1. T must not unreasonably disturb other tenants while using his own premises

a. Look to surrounding circumstances.

b. Apartment buildings will inevitably be noisier than homes in the country or suburbs

2. T also required to obey reasonable regulations promulgated by landlord

a. Example: Landlord might have rule against playing baseball in the courtyard.

b. All tenants expected to follow this rule

3. Building and Health Codes

a. Codes may set additional duties for tenant to follow

b. For example, code might require disposal of trash to be done in certain manner

4. T also has duty not to commit waste

a. Ordinary “wear-and-tear” not waste

b. T cannot inflict substantial damage to property that can cause value of interest to L decrease

VII. Landlord’s Remedies

A. Eviction

1. Landlord may desire to remove tenant from premises

2. Termination during lease term

a. If T falls behind in rent or otherwise materially breaches some other promise made by him in lease, L might have cause to terminate lease

b. Express forfeiture clause

1) Most leases contain clause that gives L right to terminate lease for T’s violation

2) However, look to see is L waived benefit of clause

a) Example: T fails to pay rent for three months, but L accepts past-due rent without making issue, then L waives right to rely of default

c. Breach must be material

1) Few days late on rent once may not be material breach

2) Look to totality of circumstances

3. Hold-over tenant

a. If T holds over lease term, L entitled to bring “summary” proceedings to evict

4. Self-help

a. Landlord may want to use self-help to evict tenant

1) Saves time and resources from proceedings

b. Best example: physical ouster (i.e., changing the locks)

1) Common law: L permitted to rely on self-help, provided L used no more force than reasonably necessary to oust tenant

2) Modern trend: prohibit self-help [Judicial proceedings only solution]

B. Doctrine of Surrender

1. Tenant wants out of lease and gives notice of intentions to walk to landlord

2. If L accepts T’s desire to leave, then T’s abandonment treated as surrender.

a. Effectively terminates the lease; and

b. T no longer liable to pay rent

3. Do not confuse with abandonment

a. If L refuses to accept T’s leaving, but T walks anyway, then T said to have abandoned premises

b. T still on hook for rent payments

c. Duty to mitigate?

1) Some jurisdictions say L must try to mitigate damages (i.e., try to rent premises to another tenant)

2) Other jurisdictions hold that L can wait until end of lease term, then sue T for the entire rent owed

VIII. Transferability [Assignments and Subleases]

A. Right to transfer generally

1. Unless specified by lease, either party free to transfer his interest

2. L may sell his reversion while T may assign or sublease his right to occupy

3. Privity of Estate

a. Assignment creates new landlord-tenant relationship between assignee and original party who did not assign.

b. These two parties now said to be in privity of estate

c. Significance

1) Assignee obtains benefit and bears the burden of any covenants running with the land

d. No privity of estate for sublease by T

1) If T subleases his right to occupy, this sublease does not create privity of estate between sublessee and lessor.

2) Consequently, sublessee not liable to lessor for covenants running with land

3) Instead, sublessee liable to original lessee on covenants because privity of estate exists between them

4) Example

a) L and T sign lease in which T promises to pay $100 per month rent

b) T then subleases to S with S promising to pay $75 per month rent to T.

c) Since L and S not in privity of estate, L may not sue S for the rent (thought L may sue T who remains liable for it]

d) In turn, T may sue S since privity of estate exists between them

4. Privity of Contract 

a. Do not confuse with privity of estate because latter is property law

b. Can be used as method to bring suit, even where privity of estate is absent

c. Original parties to lease have both privity of estate and privity of contract

d. Back to example above

1) If L and S entered into contract whereby S would pay L $150 per month rent, then they would be bound by contractual obligations [Assume no landlord-tenant relationship created]

2) Note: Privity of estate still does not exists, but L could still sue S for rent under breach of contract

B. Distinguishing sublease from assignment

1. Assignment is transfer of balance

a. Transfer by lessee of his entire interest in leased premises.

1) Therefore, lessee must transfer remaining length of term of lease with lessor

2) If he transfers anything less than that amount, even by one day, then lessee will be held to have made sublease, not assignment

b. Right of re-entry

1) Majority view: Right of re-entry not true reversion [Thus, transfer is assignment]

2) Minority view: Right of re-entry is contingent reversionary interest which is enough to make transfer into sublease

2. Effects of sublease

a. Creates new landlord-tenant relationship between lessee and sublessee.

1) No privity of estate between lessor and sublessee

2) Thus, lessor cannot sue sublessee for rent

b. Right to terminate

1) Lessor retains right to terminate lease and evict sublessee

C. Rights of parties after assignment

1. Liability of original tenant

a. When he makes promise in lease that relates to leased premises, original tenant bound to keep promise both by privity of contract and privity of estate

1) If he assigns his interest, privity of estate terminates

2) However, privity of contract remains, so lessor may still sue him if promise not kept

b. Rent [Lease sets forth duty to pay rent]

1) Tenant may not escape personal contractual liability for rent by assigning.

2) If L does not receive rent after assignment, L has two choices:

a) L can sue T on privity of contract; or

b) L can sue T’s assignee on privity of estate

c. Release

1) Only way original tenant can escape privity of contract obligations with L is if, in conjunction with assignment, T gets release from L of his privity of contract liability

2) Even if L consents to assignment and has accepted rent payments from assignee, these are not enough to release T from contractual obligations

2. Liability of assignee

a. Liability based on privity of estate, not contract

b. During time he is in possession, assignee liable for performance of promises made by lessee whose burden runs with land

c. Example

1) L leases premises to T for $300 per month rent. T assigns to A

2) During time A in possession, he is liable to L for rent, even though he did not make promise either to T or L that he would make payments

3) Rationale: burden of promise to pay rent runs with the land and must be honored by A as long as he is in privity of estate

d. However, since founded upon privity of estate, liability of assignee applies only for period when he is in actual possession

1) No liability for breaches by principal tenant, prior assignees, or subsequent assignees

2) Example for clarification

a) L leases property to T. Property assigned several times until comes into hands of D.

b) D then assigns it to his own subsidiary who then assigns it to X

c) X makes one or two payments, then defaults

d) P, an assignee of L’s interest, sues D for rent due following assignment to X

e) D not liable after possession ends

D. Permission to Transfer

1. Basic public and social policy about alienability

a. Property should be freely alienable

b. Restrictions against alienability should be strictly construed against lessor

2. Majority rule: Landlord can arbitrarily withhold permission from tenant’s request to transfer for any reason

3. Minority rule: L must have commercially reasonable objection to transfer

a. Subjective beliefs of L may not reach this standard

b. Financial responsibility of proposed assignee, suitability and legality of proposed use, need for remodeling are all examples of commercially reasonable objections

4. Rule in Dumpor’s Case
a. L’s consent to one assignment destroys any anti-assignment clause completely

5. Failure to take prompt action against proposed assignment may constitute waiver

Real Estate Contracts

I. Land Sale Contracts

A. Function of Contract

1. Theoretically, commercial land transfer between parties could take place in one step

a. Seller would tender deed and buyer would hand over purchase price

b. If things were this easy, then no contract would be easy

2. In reality, though, there is always a “gap” between time when parties agree on deal and time when title actually passes

a. During gap buyer typically arranges financing and checks title

b. It is because of this gap that contract exists to ensure the agreement between the parties

B. Statute of Fraud

1. Contracts for transfer of land must be in writing

2. Memorandum of parties’ agreement might satisfy the Statute

a. Memo must state name of each party to contract;

b. Land to be conveyed; and

c. Essential terms and conditions

3. “Part Performance” exception

a. Either buyer or seller who has taken action in reliance on contract may be able to gain limited enforcement of it at equity

b. Acts by vendor

1) If vendor makes a conveyance under contract, he will only be able to sue for agreed-upon price

c. Acts by purchaser [Courts divided as to what acts constitute part performance entitling purchaser to specific performance]

1) Purchaser taking possession might be enough, even if he has done nothing else [some states];

2) Possession plus payments;

3) Possession plus improvements; or

4) Change of position in reliance on agreement

a) X sells his house based on agreement with Y

C. Marketable Title

1. Title free from reasonable doubt both as to matters of law and fact so that buyer able to resell it in the future

a. Purchased should not be required to “buy a lawsuit”

b. Title should be free from liens and other encumbrances

2. Defects making title unmarketable [Two broad classes]

a. Defects in record chain of title

1) Vendor did not have full interest which he purports to convey

a) Variation in names of grantee in one link and grantor in following link;

b) Misdescription: substantial variation in description of land between one deed and the next;

c) Defectively executed deed not suitable for recordation;

d) Grantor in chain lacked capacity to convey; and

e) Adverse possession

b. Encumbrances

1) Even if vendor has valid title, it might still be subject to encumbrances

2) Typical encumbrances which affect marketable title

a) Mortgages;

b) Liens;

c) Easements;

d) Use restrictions;

e) Encroachments; and

f) Zoning violations

3. Time when title must be marketable

a. Need not be marketable until date set for closing

b. Up to that point, vendor has time to free title from defects

4. Remedy if title not marketable

a. If buyer determines that title not marketable, then buyer must notify seller immediately

b. Buyer must also give seller reasonable amount of time to cure the defects

c. If seller does not cure, then buyer entitled to remedies

D. Remedies for failure to perform

1. If one party fails to perform land contract, two distinct remedies available to other party: damages or specific performance
2. Suit for Damages

a. Measure of damages = difference between market price and contract price

b. Also, non-breaching party might be entitled to liquidated damages (i.e., buyer’s deposit or earnest money)

3. Specific Performance

a. Order from court stating that breaching party must follow through with provisions of contract

b. Equitable, not legal, remedy

4. Merger

a. If buyer allows closing to occur, even where title found to be unmarketable, then contract merges with deed

b. Seller no longer liable for on implied contractual warranty of marketable title

E. Doctrine of Equitable Conversion

1. General meaning for both parties

a. Since purchaser entitled to specific performance, courts treat signing of contract as vesting in purchaser equitable ownership in land

b. Conversely, since vendor also entitled to specific performance, he is treated as equitable owner of purchase price

1) Legal title remains with vendor

2) However, vendor now holds land as trustee for vendee’s benefit

2. Effect of party’s death

a. Death of intestate vendor

1) If he dies while contract still executory, application of equitable conversion doctrine means that:

a) Heirs collect purchase price; and

b) Heirs required to execute the deed

b. Vendor dies testate (Leaves real property to one person and personal property to another)

1) Will drafted before making of contract

a) If contract still executory at moment of death, then application of equitable conversion means that:

i.) Purchase price goes to person to whom personal property bequeathed; and

ii.) Person to whom real property bequeathed gets nothing

2) Will drafted after sale contract

a) If will makes specific reference to parcel under contract, purchase price goes to devisee of real property

b) Bequest construed as having been intended as bequest for purchase price

c. Death of Purchaser

1) If purchaser dies while contract still executory, then equitable conversion doctrine applies so that:

a) Person entitled to receive decedent’s real estate entitled to land; and

b) Recipients of personal property not only do not receive land but must pay remainder of purchase price out of their share of estate

3. Risk of loss

a. Risk that property will be injured or destroyed in “gap”

b. “English” view [most American jurisdictions adopt this view]

1) Purchaser must assume loss since he acquired equitable ownership of land at contract signing

2) True even if purchaser never takes possession before casualty

3) Exception: Vendor bears loss of resulting from his own neglect, default, or unreasonable delay in carrying out contract

4) Also, vendor must bear loss if, at time of signing, he did not have marketable title to convey

c. “Massachusetts” view

1) Burden of loss remains on vendor until legal title is conveyed and even though purchaser is in possession

2) Damage must be substantial to relieve purchaser from terms of contract

F. Seller’s Liability for defects on property

1. Warranty of Fitness or Quality

a. Common law rule: no implied warranties of quality or fitness for the purposes intended

b. Exception: New construction because buyer has no opportunity to inspect

c. IWQ means that new house is:

1) Designed and constructed in reasonable workmanlike manner; and

2) Suitable for human habitation

2. Liability for Sale of Existing Land and Buildings

a. Seller of existing land may be liable to buyer for defects in the improvements on several different theories

1) Misrepresentation [Fraud]

a) Requires proof that seller made false statement of fact (oral or written) to buyer;

b) Buyer relied on statement; and

c) Misrepresentation materially affected value of property

d) Note: Seller’s must know that statement was false or must have made it negligently without taking reasonable care to determine its truth

2) Active Concealment

a) Seller liable to buyer if seller took steps to conceal defect in property

3) Failure to Disclose Defects

a) Seller knows or has reason to know of defect;

b) Defect not obvious or apparent;

c) Seller realizes that buyer probably will not uncover defect through ordinary inspection; and

d) Defect is serious [would probably cause buyer to reconsider purchaser had he known about it]

3. Disclaimers of Liability

a. Sellers attempt to avoid liability for property defects by inserting clauses into contract exculpating seller

b. “As is” clause

1) General clause, such as “property sold as is,” not sufficient to overcome seller’s liability for fraud, concealment, or failure to disclose

c. Specific disclaimers

1) If exculpatory clause identifies and disclaims liability for specific types of defects, then clause likely to be upheld

2) Example: “Seller not liable for leaks in roof”

Recording System

I. Common Law Priorities

A. Conflicts in real estate

1. Two legal claims in conflict

a. If two conflicting claims to parcel are both legal, the first in time prevails

2. Two equitable claims

a. If two conflicting claims both equitable, the earlier one prevails unless later claimant acquires legal title in good faith for valuable consideration

b. Example of conflicting equitable claims

1) O contracts to sell Blackacre to A on January 1

2) O then contracts to sell Blackacre to B on February 1

3) Assuming that A does nothing to estop himself from asserting claim over B, A has priority

4) If both A and B sue for specific performance (equitable remedy), only A will be granted it

5) However, if B, before learning of A’s interest, acquires legal title to Blackacre for value, B will have priority as to both legal and equitable claims

3. Legal claim vs. Equitable claim

a. Holder of legal claim always prevails if claim first in time; and

b. Prevails even if claim later in time if legal title acquired in good faith and for valuable consideration

1) Legal interest will always cut off an earlier equitable interest if legal interest obtained for value and without knowledge of equitable one

2) If O contracts to sell Whiteacre to X, and then actually deeds it to Y for valuable consideration, Y will have complete ownership rights if Y not aware of contract with X.

3) If Y does know about contract, though, then court will order specific performance [i.e., Y must sell property to X]

II. Recording Statutes

A. General function of recording acts

1. Gives purchaser a way to check for earlier transaction that could conflict with his own purchase

2. Relations between original parties only

a. Recording acts govern relationship between grantee and subsequent buyer of same property

b. Do not govern relationship between grantor and grantee under particular conveyance

c. Example

1) D conveys timber located on particular tract to P.

2) D then sells same timber to X who promptly records deed before P records

3) Under recording act, X’s deed take priority over P’s and P sues D for double-dealing

4) P wins because recording act has nothing to do with relation of P and D for particular deed.

B. Different types of recording acts

1. Pure race jurisdictions

a. Race statute places premium on “race” to the recorder’s officer.

b. Subsequent purchaser must record before earlier purchaser

c. Notice of earlier purchase not needed

2. Pure notice jurisdictions

a. Unrecorded interest invalid against any subsequent purchaser without notice

b. Invalid even if subsequent purchaser records prior to fist purchaser

3. Race-notice jurisdiction

a. Protects subsequent purchaser of if he meets two requirements:

1) He records before earlier purchaser records; and

2) He takes without actual notice of earlier conveyance

4. Grace period statute

a. Protects first purchaser for set period of time whether or not he records

b. If he still has not recorded by end of period, he loses this special protection

C. Who is protected by Recording Acts

1. Only bona fide purchasers entitled to prevail against prior transferee under “notice” and “race-notice” statutes

2. To attain status of BFP, person must satisfy three requirements:

a. He must be a purchaser;

b. Take without notice; and

c. Pay valuable consideration

3. If not BFP, then person not entitled to protection and first-in-time rule prevails

4. “Purchasers”

a. Donees, heirs, and devisees not protected because they do not give value for their interests

b. Mortgagees for value treated as “purchasers”

c. Purchaser from heir or devisee

1) Person who buys land from heir of record owner (now deceased) protected against prior unrecorded conveyance from record owner

2) Example

a) O conveys Blackacre to A, who does not record

b) O dies, leaving H as heir [remember: H does not prevail against A because H not “purchaser”]

c) H conveys to X, a BFP, who records

d) X prevails over A

d. Transferees from BFP [Shelter Rule]

1) Person who takes from BFP will prevail against any interest that transferor-BFP would have prevailed against

2) True even where transferee had actual knowledge of prior unrecorded interest

3) Example

a) O conveys to A, who fails to record. O then conveys to B, a BFP, who records

b) B then conveys to C, who has actual knowledge of the “O to A” deed. C prevails over A.

5. “Without Notice”

a. Purchaser has no actual, record, or inquiry notice of prior conveyance at time she paid for consideration and received her interest in the land

b. Fact that purchaser obtains knowledge of adverse claim after the conveyance but before she recorded it is immaterial

1) Purchaser only has to be “without notice” at the time of conveyance

c. Actual notice

1) Subsequent purchaser must show that she did not actually know of any prior unrecorded conveyance

2) Actual notice includes knowledge obtained from any source

d. Record Notice (Chain of Title)

1) Fact that deed has been recorded does not necessarily mean buyer entitled to protection of recording system

2) Buyer will only be charged with notice of all conveyances that are recorded and appear in chain of title

3) “Wild Deeds”

a) Recorded deed that is not connected to chain of title

b) Does not give constructive notice because subsequent BFP cannot feasibly find it.

c) Example of “wild deed”

i.) Presume that A owns Blackacre, which she contracts to sell to B. Contract not recorded and A remains in possession.

ii.) B thereupon conveys Blackacre by deed to C and C records. A then conveys Blackacre by deed to D.

iii.) Did C’s recordation charge D with constructive notice of C’s claims to equitable title to Blackacre derived through B? No because D had no way to find the “B to C” deed.

iv.) Nothing related it to A. It was not in A’s chain of title so it was a “wild deed”

4) Deeds recorded late

a) A conveys to B on May 1. A conveys to C, a donee, on May 15. C records on June 1. B records on June 15. C conveys to D on July 1. D has no actual notice of “A to B” deed

b) C v. B: B would win because C not BFP (donee)

c) D v. B: Depends on jurisdiction

i.) Notice- courts hold that D prevails over B because “A to B” deed was recorded “late” and was not in D’s chain of title

ii.) Race-Notice- B’s recordation treated as constructive notice to any subsequent purchaser. 

5) Shelter Doctrine 

a) If C in example above was BFP, D would win in any event

b) D would “shelter” under C

e. Inquiry Notice

1) If subsequent grantee bound to make reasonable inquiry, she will be held to have knowledge of facts that such inquiry would have revealed

2) References in Recorded Instruments

a) Recorded instrument makes reference to unrecorded transaction

b) Grantee bound to make inquiry to discover nature and character of unrecorded transaction

6. “Valuable Consideration”

a. Person protected by recording statute only from time that valuable consideration was given

b. If deed delivered before consideration paid, then buyer will not prevail over deeds recorded before consideration given.

c. Person claiming to be BFP must prove that real consideration was paid

D. Effect of recordation

1. Proper recordation

a. Gives all prospective subsequent grantees constructive notice of existence and contents of recorded instruments

b. There can be no subsequent BFPs

2. Presumption raised

a. Recordation raises presumption that instrument has been validly delivered and is authentic

b. Presumption rebuttable, not conclusive

3. Does not validate invalid deed

a. Recordation not necessary for valid conveyance

b. Further, recordation does not make an invalid conveyance a valid one

4. Recorder’s Mistakes

a. Instrument considered recorded from and after time filed at recorder’s office

b. If recorder’s office make error in recording, subsequent purchaser has action against recorder’s officer

Rights in Land of Another [Easements, Covenants & Equitable Servitudes]

I. Easements

A. Definition

1. Privilege to use land of another.

2. Affirmative easement

a. Entitles holder to do a physical act on land of another (most typical)

b. Example: Right of way across someone else’s land

3. Negative easement

a. Enables holder to prevent owner of land from making certain uses of that land

b. Comparatively rare

c. Do not allow easement holder to go upon property

d. Example

1) A owns Whiteacre, which is right next to ocean

2) B owns Blackacre, which is separated from ocean by Whiteacre

3) A gives B an easement of “light and air” which assures B that A will not build any structure on Whiteacre that could block B’s view of the ocean

4) Does not allow B to go on A’s land, but allows B to restrain A’s actions on A’s own land

B. Appurtenant vs. In Gross

1. Easement appurtenant: benefits its holder in use of particular piece of land

a. Test for appurtenance

1) Its benefit must be intimately tied to particular piece of land

2) Not enough that beneficiary of easement has interest in piece of land that is made more valuable by the easement

b. Land for whose benefit appurtenant easement created = Dominant Estate [DE]

c. Land that is burdened/used by easement = servient estate [SE]

d. In example above, Blackacre is DE and Whiteacre is SE

2. Easement in gross: Benefit not tied to any particular piece of land

a. Personal to its holder

b. Example of in gross

1) O owns Blackacre; gives X right to come onto Blackacre anytime X wants and use O’s pool.

2) O grants this right purely out of friendship and without respect to X’s ownership of any nearby land

c. Difference between two kinds of easements

1) Appurtenant fully transferable, divisible and assignable

2) In gross sometimes not assignable and are frequently not divisible

II. Creation of Easements

A. Four ways to create easements [generally]

1. Express grant;

2. Implication;

3. Necessity; and

4. Prescription

B. Express Creation

1. Needs a writing that will satisfy Statute of Frauds

a. Could be a deed, will, or another writing

b. Recording acts will apply to easement

c. Failure to satisfy Statute = license

2. Words creating express easement

a. Look to see if words create an interest with a specific, relatively narrow purpose

b. Vague and broad language usually will not create easement

3. Reservation in Grantor

a. Owner of land may convey land to someone and reserve for himself as easement in it

4. Creation in “stranger” to deed

a. Common law: owner not able to convey land to one party while establishing by same deed an easement in third person

b. Modern view abolished this rule and allows owner to create easement in person who is neither grantor or grantee

C. Creation by implication

1. Works as an exception to Statute of Frauds

a. No express language because easement is implied to exist

b. Must be strong circumstantial evidence that parties did in fact intend to create easement

2. Summary of Requirements for Implied Easement

a. Land is being divided up;

1) Owner either selling part and retaining part; or

2) Owner subdividing property and selling pieces to different grantees

b. Use for which implied easement claimed existed prior to severance;

1) Use was apparent and continuous before severance

c. Easement reasonably necessary to enjoyment of DE

3. Severance from common owner (1st element)

a. Easement only implied where owner of parcel sell part and retains part, or sells pieces simultaneously to more than one grantee

b. One piece becomes DE and other SE

1) Thus, easement in gross cannot be created by implication

2) Example

a) O owns two-parcel tract [T1 and T2] with a building on each tract

b) Only access from rear half, T1, to street is by crossing front half, T2.

c) O sells T1 to X and keeps T2 for himself.

d) Provided that other requirements met, X gains easement by implication over T2, even though deed from O to X silent about any easement

e) T1 = DE and T2= SE

c. Must arise at time of severance

1) Easement cannot be created subsequently

d. Express clause can prevent implied easement

1) If deed contains express provision preventing creation of easement, then no implied easement will exist

2) Happens even if other circumstances would have allowed parties to imply easement

4. Prior Use [2nd element]

a. Easement must have existed prior to severance of ownership

b. “Quasi-easement” might have existed in favor of one portion of property and against other portion while both under common ownership

c. Apparent use

1) Use must be one that grantee either in fact knew about when he received interest; or

2) Could have learned about with reasonable inspection

3) Does not mean “visible” [Example: sewer pipes running beneath SE cannot be seen, but could be discovered by reasonable inspection]

d. Permanent and Continuous

1) Some courts require use to be permanent and continuous in nature

2) Cannot be sporadic

5. Necessity [3rd element]

a. Must be reasonably necessary for enjoyment claimed by DE

b. Both parcels must be conveyed at once

c. Example

1) O owns two houses on one parcel, H1 and H2; driveway serving H2 located close to H1

2) O conveys H1 to C and H2 to D; driveway ends up on C’s parcel

3) Courts willing to find implied easement granted in favor of H2 [DE] against H1 [SE] for use of driveway

6. Easement of “light and air” cannot be created by implication

a. Allowing this would seriously hamper land development

b. Can be created by express grant, so check the deed

D. Easement of Necessity

1. Two parcels might be so situated that easement over one “strictly necessary” to enjoyment of other

a. Does not require actual prior use before severance

b. Necessity must be “strict” rather than merely “reasonable”

c. Most common example: Landlocked parcels

2. Common grantor [Threshold element]

a. Although no use prior to severance necessary, courts will require that alleged DE and SE were owned by same person at one time

b. If this element satisfied, then actual use need not occur until much later

3. Duration

a. Easement of necessity exists only so long as necessity exists

b. If DE can make right of way over his own land available, then right of way over SE ceases

E. Easement by prescription

1. Similar to adverse possession

2. Statute of limitations

a. Does not start to run until owner of SE gains cause of action against owner of DE

b. Thus, easement of “light and air” cannot be created by prescription

3. Use must be adverse, not permissive

a. For use to be adverse, it cannot be in subordination to SE’s rights

b. If use only valid because of SE’s consent, then DE cannot claim easement by prescription

1) License probably created here

2) However, if SE openly withdraws consent and DE continues to use, then use might shift to being adverse

c. Subordination cannot be unilateral; instead, both parties must agree or appear to agree to it

d. “Hostility” not required

4. “Open and notorious”

a. Use must not be secretive, but open and notorious throughout statutory period

b. SE put on notice that use by DE occurring

5. Use must be continuous and uninterrupted

a. Attitude of non-subordination on part of user must be continuous

b. Use itself must be reasonably continuous measured by needs of user

1) Occasional use of easement not sufficient

2) Test: no continuity of use if use so infrequent that reasonable owner would likely not protest and would view matter as occasional minor trespass

F. Tidal Lands and “Public Trust” Doctrine [special case]

1. Public as whole has something like an easement on navigable waterways and on seashores

2. Under “public trust” doctrine, state holds title to navigable waterways and tidelands in trust for public and must safeguard public’s interest in these lands

3. Access to seashore

a. Most important aspect of “public trust” doctrine

b. Reserves right for public to use “tideland” portions of ocean shore for swimming, bathing, and other recreational purposes

1) Tidelands = shore lands between mean high-tide mark and mean low-tide mark

c. Applies even if property is in private hands

1) State transfers land to private hands

2) State still required to preserve public-trust rights, even though private buyer now owns the land

3) Some courts have even held right of access to get to public-ocean front property can go across private property

III. Scope of Easements

A. General Rules [types of uses and rights of SE owner]

1. Expressly created easement

a. Created by writing so terms of conveyance normally hold

b. Terms usually spell out physical area involved as well as allowable use

c. If conveyance ambiguous, look at surrounding circumstances to determine parties’ intent

2. Implied easement

a. Look to the use as it existed prior to conveyance

b. That use and any similar use will be permitted

3. Prescriptive easement

a. Allowable use determined by reference to adverse use continued during statutory period

b. Holder of easement not restricted to precise use that occurred during that period

1) Limited, however, to general pattern of use

2) Present use must be sufficiently similar to older use to conclude that owner would not have objected to new use

3) Does new use represent greater burden on SE than old use? [More burden = less likely to permit new use]

B. Development of dominant estate [general change in use]

1. Reasonable development contemplated

a. Courts allow use that arises from normal, foreseeable development of DE where this would not impose unreasonable burden on SE

2. Use for benefit of additional property

a. Easement appurtenant is, by definition, used for benefit of a particular DE.

b. Holder of DE will not normally be allowed to extend use of that easement so that additional property owned by him will be benefited

c. True even if use for benefit of additional property does not increase burden on SE

C. Use of Servient Estate

1. Owner of SE loses ability to make unrestricted use of his property

2. He may nonetheless make any use of SE that does not unreasonably interfere with the easement

3. Different location

a. If easement is for particular portion of SE, then owner of SE may not force easement holder to use different portion

4. Use given to third person

a. SE owner may permit third persons to make use of his property so long as they do not unreasonably interfere with easement

IV. Transfer of Easements

A. Transfer of Burden

1. When title of SE transferred, burden of easement remains with property

2. Example

a. O owns Blackacre and gives A, neighboring landowner, a right of way over Blackacre

b. O then sells Blackacre to B.

c. Following sale, easement remains valid against Blackacre [runs with the land, rather than being personal to O]

B. Transfer of Benefit

1. Transfer of easements appurtenant

a. Normally pass with transfer of DE

b. New owner of DE has full right of easement whereas transferor loses his rights to the easement

c. Exception to automatic transfer

1) If contrary agreement exists, then benefit may not transfer

2) Contrary agreement may exist at time of transfer or at time of creation of easement

3) Example

a) O owns two adjoining parcels, Lot 1 and Lot 2.

b) He sell Lot 1 to A and grants A right to use driveway on Lot 2.

c) Deed expressly provides that this right of way exists only so long as Lot 1 owned by A himself

d) If A sells Lot 1 to B, then easement is extinguished

2. Easements in gross

a. Whereas easement appurtenant is assignable, easement in gross is not transferable

b. Modern trend is to allow in gross to be transferred, but only under certain circumstances

c. Personal vs. Commercial easements

1) Personal: Creator of easement probably did not intend that easement be transferable since it was created for social purpose

a) Example: If A gives B right to swim in A’s pool whenever B wants, A probably did not intend for B to have right to transfer this privilege to someone else

2) Commercial: Alienability of easement much more likely to be intended by parties 

a) Restatement §489 makes commercial easements in gross automatically transferable

V. Termination of Easements

A. Natural expiration

1. Most easements are probably for unlimited duration [easement in fee simple]

2. However, parties may agree to shorten duration of easement

3. At end of duration, easement would cease and no longer be an encumbrance on SE

4. Same for easement with specific purpose that no longer applies

a. If easement for sewer lines running from DE under SE, easement would expire if DE made direct hookup to street

B. Merger

1. Easement = interest in land of another

2. Thus, if ownership if DE and SE falls into same hands, then easement appurtenant destroyed by merger

a. Destruction permanent even if severance of dominant and servient interests subsequently occurs

b. Same true for easements in gross

C. Destruction of Servient Estate

1. Easement will sometimes involve use not just of SE, but building or structure on that servient land

2. If so, then destruction of servient building by fire, other acts of God, or act by third person will terminate the easement

3. Act by servient owner

a. Massachusetts permits easement to be destroyed by intentional act of SE owner

b. Majority of states: intentional destruction does not destroy easement

D. Prescription

1. Just as easement may be created by prescription, it may also be extinguished by this means

a. Servient owner or third party may use SE in way inconsistent with easement for statutory period

b. Example: O gives A right of way over O’s land, but later builds fence blocking right of way. If fence remains in place for statutory period, then easement destroyed by prescription

E. Release

1. Easement holder may execute release in writing, surrendering the easement

F. Forfeiture

1. Easement used in such a way that burden on SE is materially increased

2. If no way exists to scale the use back to its original level, easement may be destroyed by forfeiture

G. Abandonment

1. Words alone insufficient

a. Easement holder’s words alone will never constitute an abandonment

b. Example: If O gives A right of way over O’s property, no oral or written statements by A that he does not want easement any longer, or that he abandons it, will be sufficient to destroy it

1) Written words might be considered release, but only if signed by owner of DE

2. Intent plus conduct

a. Both must be present to constitute an abandonment

b. Non-use of easement for sustained period of time may furnish sufficient evidence of intent to abandon

c. Inconsistent use: act that is inconsistent with continued use of easement often evidences intent to abandon

VI. Covenants Running with Land [Generally]

A. Covenants = Contract between two parties [Promises]

1. Promise to do, or refrain from doing, certain things on the promisor’s land

2. Binding against one who later buys the promisor’s land and/or is enforceable by one who later buys promisee’s land

3. Run at law, not equity

4. Easement vs. Covenant

a. Easement = Use of Land

b. Covenant = Restricts use of land

B. Statute of Frauds

1. For covenant to run with land, it must be in writing

2. Oral promise to do or not to do something not enough to create a valid covenant

VII. Running of Burden and Benefit [Analyze each one separately]

A. Summary of requirements for running [both burden and benefit]

1. Requirements for running of burden [Successor in interest bound by arrangements entered into by predecessor]

a. Promise must be enforceable between original parties;

b. Original parties must intend that burden will run;

c. Burden must “touch and concern” the promisor’s land and benefit must also touch the promisee’s land; and

d. Must be privity of estate

2. Requirements for running of benefit [Successor in interest allowed to enjoy the benefit & enforce the covenant]

a. Promise must be enforceable between parties;

b. Original parties must intend that burden will run;

c. Benefit must “touch and concern” the promisee’s land; and

d. Must be privity of estate [“vertical,” not “horizontal”]

B. Privity between promisor and promisee [“horizontal” privity]

1. Running of burden

a. If promisor and promisee has no property relationship between them at time of promise, burden will not run

b. Requirement rests on relationship between original covenanting parties

1) More specifically, at time promisor entered into covenant with promisee, the two parties shared some interest in the land independent from the covenant

2) Example: Grantor/grantee or Landlord/Tenant

2. Running of Benefit

a. Benefit of covenant runs to assigns of original estate or any lesser estate, such as life estate

b. Owner of any succeeding possessory estate can enforce benefit at law

1) Majority of states do not require horizontal privity for benefit to run

2) As result, if horizontal privity missing, benefit may run to successor in interest to covanantee even though burden not enforceable against successor in interest of covenantor
3. Example

a. A, who owns Blackacre, covenants with neighbor, B, who owns Whiteacre, that “A and her assigns will keep building on Blackacre in good repair” [Horizontal privity missing]

b. B then conveys Whiteacre (DE) to C.

c. C can enforce benefit of affirmative covenant against A because horizontal privity not necessary for benefit to run

d. If, however, A conveys Blackacre to D, neither B nor C could enforce covenant against D because horizontal privity needed for burden to run

C. Privity involving litigants [“vertical” privity]

1. Promisor and his successor in interest must have certain relationship for burden to run

2. Similarly, promisee and his successor must also have certain relationship for benefit to run [rules more liberal]

3. Adverse possession

a. Vertical privity requires transfer of entire estate

b. Destroys vertical privity

c. Adverse possession = Possessor gains “new title”

D. Intent

1. Covenanting parties must have intended that successors in interest be bound to terms of covenant

2. Need not be express intent

a. Requisite intent can be inferred from circumstances surrounding creation of covenant

b. If express, look for language like “and to his assigns” or “this covenant runs with land”

E. “Touch and Concern” Land

1. Personal promises that do nothing to increase/decrease value of land do not satisfy “touch and concern” element

2. Running of benefit

a. In order for benefit to run, it must touch and concern promisee’s land

1) Does performance of covenant increase land’s value or use to benefiting property owner?

2) Another definition: performance must benefit covenantee and assigns in their use and enjoyment of benefited land.

3) If so, then benefit “touches and concerns”; if not, then no “T & C”

b. However, once this requirement met, benefit will run even though burden does not.

1) Benefit will run even if burden is “in gross”

3. Running of burden

a. Burden must “touch and concern” promisor’s land

1) Performance must diminish landowner’s rights, privileges, and powers in connection with his enjoyment of land

2) Does owner’s promise consist of performing act, or undertaking stated use, of burdened land that reduces land’s value or use to him?

b. Will burden run if benefit does not touch and concern land? [i.e., benefit is “in gross”]

1) Some jurisdictions say “no” because running of burdens inhibits alienability of land

F. Remedies for Breach of Covenant

1. Damages only

a. Since covenants are at law, money damages are the only award

b. If party seeks injunction, then shift to equity and equitable servitudes

G. Termination of Covenant

1. Same as other possessory interests

a. Release in writing;

b. Fixed duration;

c. Merger; or

d. Condemnation of burdened property

VIII. Equitable Servitudes

A. Remedy in equity, not law

1. Promise negative one involving restriction on building

2. Money damages not usually the desired relief

3. Rather, an injunction [equitable remedy] against forbidden construction is relief generally desired by promisee

a. Specific performance is another equitable remedy available

B. Equitable servitudes

1. Promise by holder of land to conduct, or refrain from conducting, a stated activity which is binding on his successors in interest

a. Sounds much like “real covenant”

C. Creation

1. Generally created by covenants

a. Require a writing that satisfies Statute of Frauds

2. Exception = Negative equitable servitudes

a. Two requirements: common scheme and notice

b. Common Scheme

1) Evidence that developer had plan that all parcels in subdivision would be developed within terms of negative covenant

2) If scheme arises after some parcels sold, it cannot impose burdens on lots previously sold without express covenants

3) On basis of common scheme, it is inferred that buyers bought lots relying on fact that they would be able to enforce subsequently created servitudes similar to restrictions imposed in their deeds

c. Notice

1) Actual notice: direct knowledge of covenants in prior deeds;

2) Inquiry notice: physical appearance of neighborhood suggests existence of covenant; or

3) Record notice: can be found in chain of title

D. Enforcement

1. Requirements for Burden to Run

a. Intent

1) Covenanting parties must have intended that servitude be enforceable by and against assignees

2) No technical words need to express intent

3) Can be ascertained from covenant and surrounding circumstances

b. Notice

1) Subsequent buyer of land burdened by covenant not bound in equity unless she had notice of servitude upon acquisition

2) Can be either actual or constructive notice

c. “Touch and Concern”

1) Same requirements as in real covenants above

2. Requirements for Benefit to Run

a. Requires intent and “touch and concern” elements

3. Privity of estate not required

a. Rationale: Servitude not an in personum right, but equitable interest in land itself

b. Example #1

1) A acquires title to Blackacre by adverse possession

2) Even though A not in privity of estate with original owner, A still subject to equitable servitude since servitude an interest in land

c. Example #2

1) A and B are neighboring landowners, neither having any rights in the other’s land

2) A promises B “for herself and her assigns” that A’s parcel with never be used for anything but “residential purposes”

3) B records agreement

4) A sells Blackacre to C.

5) Burden created by promise would not run at law as negative covenant because horizontal privity missing

6) However, under equitable servitude theory, burden will run and injunction will issue against other than residential uses

E. Termination

1. Same as Real Covenants above

Nuisance

I. Nuisance generally

A. Public vs. private nuisance

1. “Public” = interference with right common to general public

2. “Private” = interference with a private landowner’s use and enjoyment of his land

B. Nuisance ( trespass

1. Trespass is intentional interference with plaintiff’s right to exclusive possession of his property

2. Nuisance is interference with plaintiff’s right to use and enjoy land

C. Substantial Interference

1. Interference with use must be substantial

a. Personal injury or physical damage to property always substantial

b. Mere inconvenience does not rise to level of “substantial interference”

2. Test for substantiality

a. Person in community of normal sensitivity would be seriously bothered

D. Defendant’s Conduct

1. Nuisance not “strict liability”

2. Plaintiff must show that defendant’s conduct was negligent, intentional or abnormally dangerous

3. Nuisance per se vs. Nuisance per accidens
a. Per se
1) An act, occupation, or structure that is a nuisance at all times and under any circumstances, regardless of location or surroundings

2) Also called “intentional nuisance”

a) Does not mean that defendant desired to interfere with plaintiff’s use and enjoyment, but that he knows with substantial certainty that such interference would occur

b) Liability occurs no matter how reasonable defendant’s conduct

3) Example: Throwing dynamite in residential neighborhood

b. Per accidens
1) Become nuisances by reason of location or manner in which constructed, maintained, or operated

2) Judged on unreasonableness standard

3) Look at all surrounding circumstances

4) Example: Putting feedlot 2 miles from residential area probably unreasonable while putting next to slaughterhouse does not rise to that level

E. Remedies

1. Damages

a. If harm has already occurred, plaintiff can recover compensatory damages

b. If not clear that harm will continue in future, plaintiff can recover only those damages sustained at time of suit and bring subsequent suits for future harms (if any)

c. If clear that nuisance is relatively permanent one, plaintiff must recover all damages, past and prospective, in one action

d. Note: Activity allowed to continue once permanent damages paid to plaintiff

2. Abatement and Injunction

a. Plaintiff shows that money damages would not be sufficient remedy

b. Instead, injunctive relief barring continuation of nuisance might be more proper

c. Balancing test for injunction

1) Plaintiff must show that harm to him outweighs the utility of defendant’s conduct

2) Does not have to prove actual damages, but only that defendant’s conduct is unreasonable

3. Denial of relief

a. Court allows activity to continue by denying any relief

b. Reason: plaintiff failed to prove that action rose to level of being unreasonable, thus no nuisance

4. Abate activity if plaintiff pays damages

a. Defendant enjoined from continuing activity only if plaintiff compensates defendant for his loss

b. Spur v. Del Webb example

1) Defendant maintained feedlot in middle of nowhere

2) Soon, plaintiff began to build and develop residential subdivision within close proximity to defendant’s business

3) Feedlot near residential area rose to level of nuisance, but not equitable to bar defendant’s activity

a) Defendant had no way of knowing that city would spring up around him when he first built feedlot

b) Equity means “balance” and “justice”

4) Solution: Injunction only if plaintiff paid damages to defendant (i.e., cost to relocate feedlot away from residential area)
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