Timing is Everything!
Mental Disability and Criminal Cases Outline
Timing is Everything!
I.  Mental Illness and Mental Retardation:
Mental illness: Psychotic is still used to describe severe impairments. If the impairment is les severe, personality disorder is used. There is no bright line between severe and mild mental illness. There is no analog of the IQ score with regard to mental illness. Mental illness derives from a variety of causes – somatic, familial, trauma, etc. In the 1960s, there was a focus on the familial (maternal) inducement of mental illness in their children. Now, it is much more widely believed that there is a biological basis for mental illness (biochemistry, TBI). The organizing principle is frequently the psychiatrist’s description of mental illness along multiple axes.   

Axis I: clinical disorders of a severe nature
Axis II: personality disorders and mental retardation

Axis III: general medical conditions
Axis IV: psychosocial and environmental roblems
Axis V: global assessment of functioning
MI:  disruptions in perception
MR: impaired ability to learn

Mental retardation: Definition
1st Prong: significantly sub-average intellectual functioning, this opens the door (IQ of around 70)

‘borderline’ use to be used to signify around 85, tricky term
2nd Prong: limitations in at least two applicable adaptive skill areas
3rd Prong: manifested during the developmental period (before 18). 

This excludes impairment resulting from TBI or dementia from Aids

Causes: environmental factors (mother’s health, in utero), sensory deprivation, fetal alcoholism, genetics

Most = unknown

The comparison to mental age is seductive, but also misleading because 8 year olds excel at other things someone with MR won’t. What is the alternative? Demonstrate the defendant’s inability to reason – the defendant’s ability to navigate a change in bus schedule or make change. The natural tendency is to over-rely on IQ results. Everyone has abilities and some of them are surprising. (Prosecution: He can do this, therefore he can’t be mentally retarded.) 

Mental age means a child will get the same number of questions right as a MR adult (not the same answers)
Attempt to pass: Anthropologists in the 1960s, discovered that former institutionalized MR people lied about where they had been and most of them said that they had been in prison. Most, when facing the death penalty, continue to pretend that they are smarter than they are. 

No one ever asks if they can read. Some are careful to hold things right side up. 

Subsequent study resulted in a book, Lives in the City: chapter on how people gave directions, fantasy/tv lives

Another study looked at how MR people hurt each other: To call someone Retarded or A baby.

They resist even their attorneys describing them as such. Everyone is obligated to flag it, if there is evidence.

II: Expert Testimony
Ake v. Oklahoma (1985): Decided on Due Process grounds, instead of Equal Protection – a decision based on which pushes the jurisprudence the least. Then, the Court uses the Matthews Procedural Due Process test. This part of the opinion has now been overturned. Ake argued that “I’m poor, I’ve placed my mental status at issues, the State can hire an expert, I can’t, so the State should pay.” Two possible scenarios: 1) the prosecution has an expert or 2) the court appoints an expert. Marshall holds that in the 2nd scenario, separate psychiatrists are still needed because it is not an exact science. Thus, juries remain the ultimate fact finder. Psychiatrists are asked to speak to a mental state at a particular moment in time. The 6th amendment right to counsel is implicated. 
Chief Justice Burger: concurring, tries to limit the holding only to capital cases (non-lawyers tend to ascribe too much significance to the opinion of Chief Justices).

Bazelon (psychiatry really knows stuff that we should use) v. Burger (shrinks are hacks and we should not concede too much of our decision making power to them):
In Medina, the Court held that the Due Process analysis was inapplicable to criminal law, while holding that Ake was still good law. Medina is about the burden of persuasion in issues of incompetence. California had a statute placed the burden on the defendant to be proved by a preponderance of the evidence. The challenger argued that it conflicted with the constitutional prohibition on trying someone who is factually incompetent – a 50/50 split would go to the State. The Court upheld the statue basically on practicality grounds. If the burden was on the State to prove competence and the defendant is the holder of the information, the state could wind up at the mercy of a unwilling defendant. The Court holds that Matthews was too burdensome on the state and now adopts the presumption that all needed procedural protections are in the Bill of Rights and defendants now have to show that the defective procedure has long been rejected in Anglo-American law.
In 1970’s: Experts were told that they could not testify as to ultimate issues (civil/criminal)

Trier of fact was ceding their authority, acquiescing to psychiatrists

This limitation was ineffective because lawyers were effective at tiptoeing up to the water’s edge

When psychiatrists could testify as to ultimate issues, jurors gave more credence to Prosecution’s psychiatrist

There is forensic psychiatry, but no forensic MR experts

Time-framing is critical: Attempting to diagnose someone then or now?


7-3.10: Evaluations of a person’s mental condition, both clinical and forensic knowledge required

7-3.11: Expert witnesses: Three Criteria must be met. 1) sufficient education and clinical training, 2) specialized knowledge regarding the professional and legal matters on which will testify, and 3) performance of an adequate evaluation.
7-3.12: Minimum professional education and clinical training requirements for evaluators and expert witenesses, divides the issues that experts can testify on based on whether then, now, or future prediction and the qualifications required for each finding

7-3.13: Qualifications for testifying on issues of present scientific or clinical knowledge

III. Confessions
Police encountering a suspect with MD is primary focuses on 1) solving the crime and 2) preserving evidence. 

Train to educate about MI and MR concerning possible coercion and false confessions

Policy concerns:

· False confessions
· MR: tend to agree

· MI: may believe deserve to be punished/depression, not have memory, have hallucinations, self-aggrandizement

· Diversion of petty crimes
· People get hurt when dealing with people with MI
How do you train police to elicit reliable information form suspects with MI/MR?


Control questions to limit false bias


Limit leading questions

MR defendants confess to everything, can appear heartless because tune out when don’t understand, slow reaction time appears calculating, often adopt the attributes of criminals (surly, monosyllabic responses)

For inculpatory statements, you are usually looking backward: What was their condition then?

Were they in treatment? What does the statement or video reveal? Is it “cop talk”? 

This especially important with MI because it changes.
Colorado v. Connelly (1986): The Constitution requires that the confession be voluntary. Connelly argues that if driven by MI then it is not voluntary. The Court holds that without state action there is no coercion. Internal coercion does not make the statement involuntary.
People v. Bernasco (Ill. 1990): Defendant’s intelligence level was so low that his Miranda wiaver and subsequent confession were neither voluntary nor knowing. “A valid Miranda waiver required both an unocerced choice and the requisite level of comprehension.” Burbine
Note: ABA had the ability to reject Connelly, but chose not to because blurts almost never happen


7-5.8: Statements by mentally ill or mentally retarded persons: reliability and voluntariness


7-5.9: Waiver of rights by mentally ill or mentally retarded persons, Miranda insufficient

7-5.10: Expert Testimony: See above
IV. Competence to stand trial
Dusky v. United States (1960): This per curium opinion was issued as a housekeeping matter telling the federal courts how to determine competency to stand trial. The test must be whether has sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding, and whether he has a rational as well as factual understanding of the proceedings against him. This eliminates defendants who can do a rote recitation of what’s happening. The Court presupposes that there is a lawyer to consult with. Rationality focuses on MI defendants. Failure of either of the Dusky prongs renders a defendant incompetent to stand trial.
Reasons for the Dusty rule: 
1. unfair to Defendant 2. The interest of the court in not conducting a sham proceeding
3. And it is a Constitutional requirement. . .

Once defendant is determined to be incompetent, the trial stops or if it proceeds, the judgment must be vacated. Any one can whistle to stop proceedings if competence becomes a concern & has an obligation to do so. 

Prosecutors: may be able to incapacitate someone for longer & be obstacle to death sentence

Judge: has an obligation to stop trial, if the Judge develops a doubt regarding competence

Defense: has an obligation to speak out, even though it may be against the client’s best interests

Pate v. Robinson (1966): If competency is raised, the state cannot deny Defendant a hearing to determine competence and it cannot be waived. 
Drope v. Missouri (1975): Incompetence can be raised at any time. Evidence of a defendant’s irrational behavior, his demeanor at trial, and any prior medical opinion on competence to stand trial are all relevant in determining whether further inquiry is required, but even one of these factors standing alone may, in some circumstances, be sufficient. 
7-4.1: Mental incompetence to stand trial: 3 elements of Dusky test
1. Able to consult with defense counsel and
2. to otherwise assist with defense and
3. to have both a rational and factual understanding of the proceedings
7-4.2: Responsibility for raising the issue of incompetence to stand trial 
The Competence Assessment for Standing Trial for Defendants with Mental Retardation: Cast-MR
High numbers of special ed inmates came up as incompetent based on minimal understanding of the proceedings. Ellis thought the false positives were too absurd, but many clients routinely chose things like hit the lawyer when you disagree and believed that the prosecutor’s job was to tell their version of what happened. 

It did not show a strong correlation to IQ tests, but there was a strong correlation between performance and whether one had previous experience with the criminal justice system. 

Burden of Persuasion:

Medina v. California (1992): CA placed the burden on the defendant to prove incompetence by a preponderance of the evidence. It would violate due process if he is factually incompetent: 51%. The Court holds that this is permissible because it will be rare: perfect equipose. Competence to stand trial is an issue where the evidence is entirely in the possession of the defendant. The defendant could prevent the State from meeting its burden simply by refusing to cooperate. The Court announces that Matthews is too generous to individuals, so it is inapplicable to criminal cases. The Court replaces it with an inquiry into what is included in the Bill of Rights and what was intended by the First Congress. The presumption against novelty can be overcome, but must show that the procedural requirement essential. 

Cooper v. Oklahoma (1996): OK placed the burden of persuasion on the defendant by a clear and convincing standard. This is struck because it runs the risk of trying a defendant who is more likely than not incompetent and there were likely to be more examples. The Court also acknowledged that there were public policy concerns the individual’s interest and state’s interests and risk, without acknowledging that these are the Matthews factors. 

It is unclear how much the burden of persuasion matters in regards to incompetence. It does make a difference with regard to the insanity defense. 

Jackson v. Indiana (1972): Jackson was arrested for $9 and found incompetent to stand trial. He was potentially committed forever, until he achieved competence which was unlikely to occur. The State’s interest in having a more aggressive commitment power is not justified by the charges. The nature and duration of his commitment must be reasonably related to the justifications for it. Reasonable sounds like rational basis.They have been successful in lower courts arguing that Jackson stands for the proposition that the commitment must at least be reasonably related. The imminently capable of achieving competence to stand trial provision is usually interpreted as 18 months- 2 years.

What does it mean to make them competent? Here is where MI and MR diverge.

MR: Two barriers: 1. some will never learn what they need to 2. others have the capacity to learn                     Is there stuff we can teach them?
MI: 1. one option is to reach the underlying mental illness through psychotherapy 2. drugs                               So what happens when a defendant refuses medication?
In the matter of Donald Lang (Ill. 1979): Illiterate deaf mute found to be unfit to stand trial, not in need of mental health treatment or civilly committable to mental institution.  If he is found to be unfit to stand trial for other than physical condition, and to be subject to involuntary admission, then should be committed. If he is found unfit to stand trial but not dangerous he should be conditionally released on bail.

7-4.13: Disposition of permanently incompetent defendants
State v. Chavez (NM 1975): The trial court should have determined whether there was reasonable doubt as to defendant’s competency, and if the trial court ruled there was reasonable doubt, the issue was for the jury to decide. 
State v. Santillanes (NM 1978): Once the defendant has been determined to be incompetent, at a redetermination of that issue the burden is on the state, not only to produce evidence to rebut the presumption of incompetency, but to persuade the fact finder that defendant is competent to stand trial.  

Riggins v. Nevada (1992): The Court recognizes the individual’s liberty interest in determining which drugs enter his system. The drugs may alter his affect and impair his ability to assist counsel. The forced administration of antipsychotic medication violated the 6th and 8th amendments. Due process would have been satisfied if the state had shown that the treatment was medically appropriate and, considering less intrusive alternatives, essential for Riggins own safety or the safety of others. 

Sell v. U.S.(2003): The state cannot forcibly medicate a defendant solely to make them competent to stand trial. The state can only administer antipsychotic drugs against a defendant’s will in limited circumstances (see above). 
V. Competence to plead guilty and waive counsel
7-5.1: Mental competence to plead guilty: two elements; 1) ability to consult with counsel with a reasonable degree of rational understanding and 2) rational and factual understanding of the nature and complexity of the pending charges, the consequences of a judgment, the procedures for entering a plea 

7-5.3: Competence to waive counsel and to proceed without assistance of counsel:                                        3 elements; 1) competence to stand trial, 2) competence to understand the proceedings, and 3) competence to knowingly and voluntarily waive a constitutional right.
Godinez v. Moran (1993): The Court holds that the competency standard for pleading guilty or waiving the right to counsel is the same as the competency standard for standing trial: Dusky. While states are free to adopt competency standards that are more elaborate than the Dusky formulation, the Due Process Clause does not impose them.
Determining competency to plea: The system needs guilty pleas, so how do you determine the legitimacy of the plea? Is it the defendant’s volition? Ask what the defendant’s understanding of their options is. 
What decisions are made by clients and which are made by the attorney? Plea, insanity defense               Defense attorneys often encourage defendants to take a plea. Raising competency could result in clients with mental illness doing more time. 

VI. Insanity Defense
7-6.1: The defense of mental non-responsibility: Insanity: A person is not responsible for criminal conduct if, at the time of such conduct, and as a result of mental disease or defect, that person was unable to appreciate the wrongfulness of such conduct.

Mens Rea:
Why is mens rea insufficient? 

Mens rea exists because we feel that someone did not have the intent to commit the crime cannot be punished.

If looking at the insanity defense, then presuppose that the defendant had the mens rea. 

Insantify Defense Options:

· McNaughten: If, at the time of the act, the accused, because of a disease or defect of the mind, did not know the nature or quality of the act he was doing or did not know it was wrong
· Irresistible Impulse: “cop at the elbow” test: No longer used
· Durham: The product test: If the act was the product of mental disease: found to be too generous

Delegating the decision-making to psychiatrists: Now only used in NH
· Model Penal Code developed by ALI: If at the time of the act, as a result of mental disease and defect, he lacks substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct to the requirements of the law.
· Abolishment of the Defense
Clark v. Arizona (2006): Is Arizona’s definition of the insanity test a violation of due process? This could make the insanity defense a requirement of due process. The AZ rule limits the use of psychiatric testimony to the insanity defense only. Clark shot a police officer, but he thought aliens were posing as local law enforcement.

The statute required that he know he was shooting an officer. Does the due process require that psychiatric testimony be permitted to rebut mens rea? Clark loses on both issues. 

Here the state can impose the burden of persuasion on the defendant and at the highest level, beyond a reasonable doubt. This is a step away from the states having to have an insanity defense.

In re Ramon M. (Cal. 1978):  The court decides to extend the interpretation of the McNaughten rule to whether the mental disease or defect deprived the defendant of whatever will power he happened to have. The jury must be satisfied that, at the time of committing the act, the accused, as a result of disease of the mind (a) did not know the nature and quality of the act or (b) did not know it was wrong or (c) was incapable of preventing himself from committing it. 
State v. Page (NM 1984): Defendant raised an insanity defense and the jury was given the instruction for Guilty But Mentally Ill and the court held that this was not a preserved, prejudicial error. 

7-6.8: Instruction to the Jury: should be informed of dispositional consequences

State v. Korell (Mont. 1984): Montana’s abolition of the insanity defense and reliance solely on mens rea is not unconstitutional. Issues concerning mental disease or defect can be raised for the purposes of mitigation. 

Finger v. State (Nev. 2001): While the court holds that neither the US nor Nevada constitutions require that legal insanity be procedurally raised as an affirmative defense or by way of plea of ‘not guilty by reason of insanity,’ “insanity is a mental condition that interferes with the ability of a person to form criminal intent.”
Where the mens rea of a crime requires that defendants understand the nature and consequences of their conduct and that the conduct is wrong, then legal insanity is established when one of these two elements is missing.”
VII. Disposition after Acquittal
Jones v. U.S. (1983): Jones was charged with a relatively trivial offense. Jones allows States a wider array of options to insanity acquitees. The ABA standards suggest that the states should adopt the narrower array. If states are going to distinguish between major crimes and lesser crimes, it is up to them. Initially the belief was that because commitment restricts individual liberty, it is a bad thing and should be avoided. Ellis believed that if you don’t have special commitment for insanity acquitees, the states will use whatever is available: civil commitment procedures. The suggestion was that for insanity the acquitees, the only way out was through a judge’s determination. This was intended to protect against an idiosyncratic doctor releasing someone prematurely, but in reality doctors tend to hold on to people rather than risk the bad press. The hope was that clinicians would be more honest in their assessments, if the release was actually in the hands of the judge. 

Many states do NOT have a civil commitment statute that permits the commitment of someone with MR.

ABA: if a defendant is charged with a serious offense (crime of physical violence) then upon acquittal for reason of insanity, the prosecution may seek a special civil commitment. To get into special commitment, the state must hold a ‘non-trial’ trial to determine whether the defendant did it. Defendant would still have the full array of procedural protections, but the burden of proof may be lower. This is to decide a public safety question about which commitment is appropriate. And the crime must be substantially dangerous. 
There must be periodic review of the special commitment. ABA suggests 2 varieties: 1) Automatic 2) Statutory form of habeas (can self petition, burden is on him and is higher) ABA recommends that the state’s opportunity to commit the defendant expires at the maximum allowable sentence had the defendant been found guilty. This was suggested only for acquitees. It wound up being used for permanently incompetent people. 

Foucha (1990): Louisiana acquitted Foucha and then decided that he no longer has mental illness and still wanted to commitment. Actually believed he had been faking all along. So, LA wanted to specially commit him because he remained dangerous. Can’t hold someone once no longer mentally ill, simply because predict that he is dangerous.
VIII. Disposition After Conviction
Vitek v. Jones (1980): Does due process entitle a prisoner to certain procedural protections before he is transferred involuntarily to a state mental hospital for the treatment of a mental disease or defect. The Court holds that the prisoner is entitled to written notice, a hearing, to present witnesses, and independent decision maker, written findings, and the availability of legal counsel. The Court suggests that there is a possible interest in avoiding the stigma of mental illness. Powell concurrence: You don’t need a lawyer. He confuses the role of expert with the role of the advocate.
Washington v. Harper (1990): Is a judicial hearing required before the State may treat a mentallyill prisoner with antipsychotic drugs against his will? The Court held that, although respondent had a liberty interest in not being subjected to the involuntary administration of antipsychotic medication, the procedures contained in the Policy met the requirements of due process as stated in Vitek: notice, right to present, challenge evidence, present witnesses, before neutral decision maker and judicial review.  
Guilty But Mentally Ill: alternative to not guilty by reason of insanity. Many people found GBMI plead to it.
Sexual Predators in Kansas: Kansas had chosen to assign an initial harsher verdict. There would be no problem. Instead they had the sentence set lower and then attempted to develop a means to keep these offenders segregated from the public. This raises substantive due process, procedural due process, equal protection and double jeopardy concerns. Sex offenses can include public urination, exposing themselves, statutory rape.
Baxtrom v. Herod (1997): When you are done, you are done. The Court held that petitioner was denied Equal Protection of the laws by the statutory procedure whereby a person may be civilly committed at the expiration of a prison sentence without the jury review available to all others civilly committed in NY and by his commitment to an institution run by the Corrections Department without a judicial determination that he is dangerously mentally ill. He is entitled to a hearing on the question of whether he is so dangerously mentally ill that he must remain in a hospital maintained by the Department of Corrections. 
Kansas v. Hendricks (1997): The Act establishes procedures for the civil commitment of persons who, due to a ‘mental abnormality’ or a ‘personality disorder’ are likely to engage in predatory acts of sexual violence. The Court held that the Act’s definition of ‘mental abnormality’ satisfies substantive due process requirements and it does not violate the Constitution’s double jeopardy or ex post facto lawmaking prohibition. It is civil not criminal. The need for treatment was a ruse to get past Baxtrom. These limited circumstance instances have the potential to reshape substantive due process and double jeopardy law. Salerno 
Kansas v. Crane (2002):  The Court upholds involuntary commitment statutes when (1) the confinement takes place pursuant to prober procedures and evidentiary standards, (2) there is a finding of dangerousness either to one’s self or to others, and (3) proof of dangerousness is coupled with the proof of some additional factor, such as ‘mental illness’ or ‘mental abnormality’. Hendricks does not require that State prove a total or complete lack of control, only that it is difficult, if not impossible, for the person to control his dangerous behavior.
IX. Non – Capital Sentencing
7-5.2: Competence at time of sentence

7-9.3: Sentencing effect of Mental Illness or Mental Retardation
United States v. Doering (9th Cir. 1990): The need for psychiatric treatment is NOT a circumstance which justifies an upward departure from the sentencing guidelines.
United States v. Speight (DC 1989): Defendant’s mental illness may provide basis for downward departure from the sentencing guidelines.
X. Capital Punishment:
Kemler: Electrocution, while novel and gruesome, does not violate the 8th amendment.

Same has been held true for hanging and lethal injection.

If it was unacceptable to the Framers, then it remains unacceptable today.

Three main arguments: 1) Originalism 2) Proportionality is another thread: Weems.3) National consensus
The Court has held that the punishment provision is only violated if the punishment is both cruel and unusual.

States frequently interpret their constitutions as meaning either/or. 

Trope v. Dulles: Congress had imposed a punishment for native born citizens who committed military offenses of denaturalization. The Court held that this violated evolving standards of decency. If there is a national consensus against, then the court will hold that the outlier state is precluded from engaging in it. 

National Consensus: Could look at public opinion polls, but they are malleable. The Court has decided that the best way to determine a national consensus is to count state legislatures. This does not weigh the votes according to population.

Furman: The Court held that as implemented the death penalty as violating the 8th amendment. The use of the death penalty was on the decline at the time. 38 states responded by passing statutes to attempt to correct the arbitrariness of their death penalty statutes.

· Many states made the decision that they would make the death penalty mandatory for certain crimes. This was declared unconstitutional.

· The rest of the states said that they would eliminate the arbitrariness by establishing bifurcated trials - split into guilt and sentencing phases (aggravating/mitigating factors). Aggravating factors are created by statute. Anything can be used for mitigation. States need not permit the use of ‘lingering doubt as to guilt’.

Aggravators and Mitigators: It’s is counterintuitive to focus on mitigators at the outset, but it is critical.

When you have a death penalty trial, it is usually because the defendant has rejected a plea agreement.

Defendants with mental disability usually refuse a plea and believe that they will either beat the rap or get a lesser sentence. 

Gregg: The Court decided 5 cases on the same day. Statutes creating guided discretion were upheld. 

TX was deemed to be on the guided discretion side. 

In TX, at sentencing a jury must more two factual findings. 1. Was it an intentional act? 2. Is the defendant likely to commit dangerous acts in the future? If the jury answers yes to both question, the defendant gets the death penalty. Dr. Grigson (Dr. Death) always gave the same testimony, usually not having interviewed the defendant, but having observed him in the courtroom. “He has a mental illness, which we will never have a cure for and I know that his mental illness is such that he will kill again.” 
Estelle v. Smith (1981): Does the prosecutor’s use of psychiatric testimony at the sentencing phase of respondent’s capital murder trial to establish his future dangerousness violate his constitutional right? It does not violate Miranda.
Barefoot v. Estelle (1983): Psychiatric testimony as to future dangerousness is not inherently inadmissible. 
Ford v. Wainwright (1986): Incompetent at the time of execution: At common law there was a prohibition against executing the insane. In Ford, the Court holds that it violates the 8th amendment. Historically, the only severe punishment was death. There was not the same passage of time, so mental state at time of execution was not dissimilar to mental state at time of the crime. Now, people deteriorate while awaiting execution. Advocates argue that they are talking only about post-conviction mental deterioration. Florida held that it was purely discretionary and could exercise that discretion however it chose.

This is the purest case of originalism. Once recognized, states need to determine a definition of competence and a procedure for determining it. What procedures are needed? 
There must be a forum to make a claim about current incompetence (insanity).
Competence is defined by what the defendant needs to be able to do. What does someone who is about to be executed need to be able to do? Does the defendant know what is about to happen and understand why? 

ABA proposed that in addition there should be protection for the defendant who is unable to communicate and assist counsel to present mitigating evidence. Some states have adopted this third assistance prong. 

The Court has held that there is a right to counsel for clemency proceedings!

Panetti (2007): The Court outlines some minimal procedures which are required. “A prisoner’s awareness of the State’s rationale for an execution is not he same as a rational understanding of it. Ford does not foreclose inquiry into the latter. To refuse to consider evidence of this nature is to mistake Ford’s holding and it’s logic.
7-5.5: Post-conviction determination of mental competence in capital cases

7-5.6: Currently incompetent condemned convicts

7-5.7: Evaluation and adjudication of competence to be executed
The 8th amendment has been held to prevent the execution of the currently incompetent. The states can decide whether to require mere knowledge or also an ability to assist. Can states forcibly medicate someone to competence for purposes of execution? Defense attorneys argue that it conflicts with the doctor’s oath to treat for execution. The state argues is inhumane to deny treatment to one who can be helped. 

Does it matter why someone was refusing?

Does it matter what the national consensus is? And how established?
Penry (1989): Although petitioner was permitted to introduce and argue the significance of his mitigating evidence to the jury to give effect to that evidence in answering the three special issues. The issue of people with MR on death row was not one of which people were aware. Ellis and Kovnat were teaching in CO and came across a stay of execution of someone with MR in Atlanta. He was executed before the week was out. Atlanta had dispatched a state psychologist. The psychologist determined that while he had MR, he had an IQ of 40 so could be executed. This mobilized GA and advocates. The GA law is awful because it was grafted on to a Guilty But Mentally Retarded and put the burden on the defendant beyond a reasonable doubt and was prospective only. Now it applies retrospectively and the burden is preponderance of the evidence. Penry’s cert. petition does not use the term MR, but uses a mental age of eight. 

Petitioners argued 

· That it was against the common law

· That the burden fell disproportionately on the MR

· That there was a national consensus against this (2 pieces of legislation, Congress)

The Court held that executing the mentally retarded did not violate the 8th amendment. 
The Court decided in the juvenile case (Stanford) that non-death penalty cases don’t count in determining a national consensus. In Atkins, the Court counted non-death penalty states as against it. 
Atkins (2002): The original cert grant was for McCarver v. NC. NC then offered to inact legislation prohibiting the execution of MR clients and making it retroactive. 3 other clients were granted stays based on McCarver’s case. There was doubt about whether the European Union would submit an amicus brief a second time after 911. The American Psychological Association made a motion to treat the McCarver amicus briefs as briefs for Atkins. The people representing Atkins asked Ellis to write their brief.  “What we know about MR is that it is incompatible with the degree of culpability required for the death penalty.”  
X. Victims Mental Disability 
Competent to do what? consent to sex, to parent, to testify, to take the oath
Is there a level of functioning below which consent to sexual activity is precluded? 
We instinctively recoil when one sexual partner is of normal intelligence.

Service providers have an invested interest in insuring that there is not prosecution of acquaintance rape cases where both parties have MR.

United States v. Boult (8th Cir. 1990): The Guideline not only refers to unusual vulnerability due to age, but also to physical and mental condition, and to particular susceptibility to criminal conduct. 
State v. Kirkland (SC 1984): The court held that the legislature intended to afford mental patients and trainees a higher of protection that that offered by a statute generally prohibiting sexual battery with a mentally defective victim. 
State v. Sullivan (Iowa 1980): To avoid the proscribed conduct one must refrain from performing a sex act with a person who is mentally incapable of understanding the nature and possible consequences of sexual activity. 
State v. Peters (LA 1983): Competency to testify is not the same as the competency to understand the nature of the sexual act.
United States v. Odom (4th Cir. 1984): Judge permitted to determine the competency of witnesses in front of the jury. 
People v. Parks (NY 1976): Competence to take the oath requires at a minimum that the witness have some conception  of the obligations of an oath and the consequences of giving false testimony (1228)
State v. Gonzales (Ha 1985): Competence to testify is distinct from competence to give consent
State v. Smith (Wash. 1982): Witness understood the obligation to tell the truth and was capable of recalling and recounting the event in question. 
People v. Scott (Ill. 1982): Witness with brain injury was competent to testify. 
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