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I. “Discovery” and the subjugation of the American Indian

A. Timeline of European discovery

i. 1155 King Henry gets a papal bill for possession of Ireland “to enlarge the boundaries of the church” and spread Christianity

ii. 1492 Columbus establishes Hispaniola (Now Haiti/DR).  He gets to keep 20% of all gold, wealth, Indian Slaves, etc. he brings to Spanish crown

iii.  “Enomendia” – Commandment system: provide officers to serve the crown, protect the crown’s interest, maintain clergy in the villages

iv. 1511 Montecinos says Encomendia system is wrong and those who participate are going to hell

v. 1512 Counsel of Burgos – 1st set of laws about native people in the “New World” is promulgated.  It is an actual code w/ rules, regs. etc.

vi. Requirmento – if read to natives before taking their land, etc. then it was ok

vii. Henry VIII no longer respects Papal bulls, discovery/ possession and sea power become more important

viii. De Victoria rejects Discovery idea, if lands are already occupied they cannot be “discovered.”  

a. No Terra Nuleus if Indians are already there.  They have natural rughts to possession.  

b. Requirmento is BS.  

c. When any nation breaks the Law of Nations (I.e. Indians not “allowing” Europeans to live on their land) then war is justified.  

d. Secular justification.

ix. 1529 English Reformation

x. 1532 Natural Law/Renaissance, Aristotle’s ideas influence law

xi. 1580 Crown explicitly says it doesn’t recognize Papal bulls

xii. 1588 Britain defeats Spanish armada

xiii. John Mason burns Indian village in the name of England and Scotland

xiv. 1763 England appoints Indian Agents, creates “Indian Country”  (A little too little a little too late)

B. Philosophies used to dispose of native people

i. De Victoria

“Civilized nations”

4 Primary duties of Indians:

1. People have a right to travel in Indian Lands as long as they did not harm the Indians

2. Free and open commerce

3. Allow Spanish to use resources

4. Allow Christianity to spread

If the Indians do not meet these duties, war on them is justified

Very little thought given to how the native peoples are supposed to know they have these duties

ii. British entrepreneurial “discovery” (Started with Ireland)

1607 –


-English and Scottish crowns “unite”

-Queen Elizabeth I sends contractors into Scotland to clear tracts of land (on their own time and dime) within a given period of time (usually one year) in return they get title to the land.

-Mostly these contractors were in it for the money, not to spread Christianity


-Scotts fight back, but are eventually subdued

1609 –

-With Scotland in English control, next step is to eradicate Ireland’s Celts.

-Same scheme as in Scotland, people are to be “well used,” as little blood shed as possible

-English say they have to be civilized to become Christian
-Irish fought back, guerrilla warfare, so English began killing women and children.  Rounded the rest up and put them on reservations, they could not own land, only work as tenants.

iii. Spanish and French theory:

Become Christian and you are civilized

iv. Jared Diamond’s theory: pathogens

Lots of things “ganged up” on native people, leading to their loss of power


-Pathogens develop in domesticated animals


-tribes fight tribes

v.
Three A’s

1. Adoption of the form (animals, i.e. Navajo sheep)

2. Adaptation (which breeds of sheep are best suited for Navajo purposes)

3. Appropriation (sheep and their uses become distinctively different from the culture from whence they came)

II. Discovery Doctrine

A. Johnson v. M’Cintosh (1823)

-Johnson “purchased” title to some land form an Indian tribe

-M’Cintosh was granted title to the same land by the government

-Discovery gives:

1. All title and power over it to the discoverer (U.S.)

2. Right of occupancy to the discovered (Indians)

3. The exclusive right to acquire occupancy right to the U.S.

-Look to the Actual State of Things (ASOT)

-M’Cintosh gets the land

B. The Treaty Tradition

C. Trade and Nonintercourse Acts

i. 1790 – US asserts SOLE power to purchase Indian Land

ii. 1793 – Stronger Act, US reasserts SOLE power to purchase Indian Land

III. Indian Status (Treaties)

A. Four factors/characteristics of sovereignty:

1. A permanent population

2. A defined territory

3. A government

4. Capacity to enter into foreign relations with other sovereigns

B. Cherokee Nation v. Georgia (1831)
-Cherokee Nation sued Georgia in US SC because GA extended its laws into Cherokee territory

-Does the SC have Jurisdiction?

-Question One: Is the Cherokee Nation a foreign nation for purposes of jurisdiction?

-Question Two: Are they a foreign state within the Constitution?

-Held: The Cherokee Nation is not a foreign state, but a Domestic Dependant Nation
	Marshall

(Majority) 

Domestic Dependant Nations
	· ASOT: Indian tribes are viewed by foreign nations as being under our protection

· They rely on the US for resources, protection, etc.

	Johnson/Baldwin

(Concurrences) 

Tribes are not “sovereign”
	· Treaty of Hopewell: didn’t recognize an existing state but shows US dictating conditions of peace and protection

· Law of Nations: recognizes them as protectorates of the US

· Colonial Times: Tribes depended on Colonies for support, etc.

· Articles of Confederation: gave federal (and sometimes states) government power over Tribes

· Commerce Clause distinguishes them from foreign nations or states by listing Tribes separately

· We may have promised a lot of things in that so-called “treaty,” but every  other action of European colonists since their arrival has suggested that there was not and never will be respect for Indian sovereignty.  Indian tribes are not foreign nations, nor do they have sovereignty from state jurisdiction.

	Thompson

(Dissent) 

Tribes are sovereign even if under the protection of the US
	· The Cherokee Nation is a competent party to sue in federal court.

· Relies on treaty clause of Art. III, §2: the judicial power shall extend to all cases, arising under … treaties made …




Constitution:

· Article III (no jurisdiction unless foreign nation)

· Commerce Clause/Statutory Interpretation: because the clause lists foreign nations, states and Indian tribes separately, they must each be a different thing

· Framers’ Intent: framers did not think tribal members would appeal to the federal courts for assistance.

C. Worcester v. Georgia (1832)

-Several missionaries living on the Cherokee nation were indicted by the state of Georgia for living on the rez without a state permit

-They sued in federal court saying the state had no such jurisdiction

	Marshall

(Majority)
	· Historical revision: gives a different spin to the account than that given in Cherokee.  Sees Treaty of Holston as an exchange of promises of peace

· The federal government did not usurp state power by providing that all intercourse between the states and the tribes shall be carried on by the federal government.

· The SC can reverse the GA SC without unconstitutionally encroaching on the state’s sovereignty

	McClean

(Concurrence)
	· ASOT line of reasoning.  The laws and treaties must be adhered to unless they are found unconstitutional.  But if the status of the tribes morally degrades or if a reduction in numbers occurs, the state may extend into tribal lands.

· Thinks that in the future Tribes will assimilate and disappear  


After Worcester:

-Jackson purportedly said, “John Marshall has made his decision, now let him enforce it.”

-Marshall’s opinion prevailed over the years, however.  The trend has been away form tribal sovereignty as a bar to state jurisdiction and toward a reliance on federal preemption.

-Of all pre Civil War opinions, only three have been cited more than Worcester

D. Who is Indian?

i. Joseph (1876)

-Describes an Indian village in much the same terms as one could describe ANY village in NM at the time (Civilized, etc.)

-This tribe is not like the tribes for which the Nonintercourse Acts were passed

ii. Sandoval (1913)

-Can Congress prohibit alcohol on Indian lands?

-Yes, this tribe is “simple, uninformed, and inferior” (Pre Worcester defects) and under US protection 

iii. Mashpee (1978/1979)

-This case stands out as an anomaly

-The question of who is an Indian is a question of law, not of fact

-Yet, in this case, jury is deciding the question

-Expert witnesses testify they “don’t look like Indians to me”

-Appeal: sovereignty does not matter to this question even though it always has before, Mashpee are not Indians

iv. Acknowledgment Regulations

-Only about 24 tribes have petitioned for acknowledgment to date

-Tribes bypass the regulations (because they are so demanding) by getting Congressional support and having a bill passed which recognizes them

-Tribes were consulted about these requirements but are not really happy with them.  They put the burden on the Tribes to hire historians, etc.

E. Treaty Interpretation

i. Canons of Construction

a. Ambiguous expressions must be resolved in favor of the Indian parties concerned

b. Indian treaties must be interpreted as the Indians themselves would have understood them

c. Indian treaties must be liberally construed in favor of the Indians

d. “Absurd Result” – the Court will not interpret a statute to mean 180 degrees different from what they know its purpose to have been.

ii. US. V. Washington (1976)

-Treaty of Medicine Creek said that the tribe had the right to take fish at all usual and accustomed grounds and stations, … in common with all citizens of the Territory

-Using Canon, Court reasoned that in light of the patterns of social organization, religion and economy, it was unlikely that the Indians would treat to anything which conflicted with their lifestyle 

iii. US v. Winans (1905)

-Reserved Rights: Treaties are a grant of rights from the Indians (NOT to them) with a reservation of those rights not granted

-Winans would not allow Indians to access their traditional fishing areas (from above)

-Court held that the treaty right to fish was not extinguished upon Washington’s statehood.  Indians retained the right and the right was intended to be continuing against the US and its grantees as well as against the State and its grantees.

-Indian treaty rights were determined or limited by treaty, not by state licensing

F. Oneida (1985)

-Despite prohibitions in treaties and Nonintercourse Acts, NY purchased almost all of the Oneida’s land

-They sued in Federal court to get it back

	ISSUES
	HOLDINGS

	Do the Oneida have a right of action?
	Based on numerous precedent, the Oneida do have a Federal right of action.

	Is the right of action found above pre-empted by the language of the Nonintercourse Act of 1793?
	Because the Act has no specific language regarding how to redress Indian claims to title or transfer of title without US approval, the Act does not preempt the Oneida’s Common Law right of action.

	Do the NY County defendant’s have any defenses which bar this action?
	· No Federal SOL is found.  Congressional history tells us that Congress does not want these kind of claims barred by one.

· Defense of Latches is not reached in this opinion

· Congress did not ratify the exchanges through subsequent treaties.

· Precedent shows us that this issue is justiciable.  If Congress’ plenary power over Indian affairs is justiciable, then so are issues which arise under Congress’ delegation of such authority to the executive.


Stevens’ Dissent: The doctrine of Latches would lead us to the correct judgment in this case.  It is patently unfair that an exchange which remained unchallenged for 175 years should be reversed/compensated for now.

IV. Allotment and Assimilation (1871-1928)

A. Ideological and political factors:

i. Tribes are no longer a military threat, lets make them a part of our society

ii. “Friends of the Indians” – Abolishionists (Quakers and Missionaries too) looking for a new cause wished to bring civilization and Christianity to the Indians

iii. Force of settlers moving West after the Civil War increased demand for Indian land

iv. Private property ownership by individual Indians will make order out of their tribal chaos.  (In actuality, most tribes had a very complex system of land rights that worked well for their societies.  Not a fee simple system though, so whites didn’t “get” it.) 

B. The Dawes Act of 1887

i. Didn’t allot, gave the Executive the authority to order allotment of reservations.  Those with water were the first to go.

C. How it worked

i. 160 acres to each head of household

80 acres to each single man

40 acres to each child

ii. No thought given to what happens when/if families grow

iii. The land was given in fee patent for 25 years, then fee simple

iv. At first the patent came with citizenship, then Indians had to wait until fee simple status to get citizenship

v. Once allotments were in fee simple they were often lost through fraud, unpaid taxes, etc.  Also, state and not tribe intestacy laws had to be followed.

D. Effects

HUGE loss of Indian lands: from 138 million acres to 50 million acres 

Three ways it went:

1. “Surplus” land – about 60 million acres

2. Fee Patent – 23 million acres

3. Inherited allotment sales (partition sales) – 3.7 million acres

E. Why did allotment not happen where it didn’t happen?

i. Pueblo – At the time they were not considered Indians by the SC (see Sandoval) so they held their land in fee simple

ii. Navajo – all allotments are off the Rez.  Provision of Dawes Act allowed allotment of settlement lands to Indians

iii. Hopi – they already had a sophisticated land rights system which they told Congress about.  Also, they had no water on their land, so their was little white demand for it.

F. 
Ex Parte Crow Dog (1883)

-Indian D accused of murdering another Indian on Indian Land

-Who has jurisdiction over him?

-Court acknowledges that US has treated Indian tribe, in some respects, as a distinct political body with individual characteristics

-Court holds that it would be unfair to subject him to white laws with which he is unfamiliar, Indians have jurisdiction

-Indian tribes are sovereign for internal relations until Congress expressly repeals their sovereignty

G. Major Crimes Act (1885) – Passed in response to Crow Dog
-Indian tribes no longer have jurisdiction over Major Crimes (murder, manslaughter, kidnapping, … major felonies)

-Federal government now has jurisdiction over these crimes, even when committed by an Indian on an Indian on Indian Land




-Gives no jurisdiction to the states
H. Kagama (1886)

-Indian D challenges MCA as outside of Congress’ power

-Held: 

1. Because of their dependant status, Congress has plenary power over Indian affairs.  (So, power not based on Commerce Clause, based on history and status of Indians)

2. Treaties can be abrogated by Congress through express statements

I. Sandoval (1913)

-Where and to whom is Congress’ plenary power applicable?

-Congress says it is applicable to the Pueblo even though they hold their land in fee and were citizens under the Spanish

-Describes Pueblos as immoral, drunk pagans

-Overrules Us v. Joseph which said Pueblos were different from other Indians

J. Lone Wolf v. Hitchcock (1903)

-Is Congress’ plenary power over Indian affairs political and therefore not to be questioned by the Court?

-Yes.  Furthermore, the Court presumes that Congress acts in good faith when dealing with the Indians.

-Congress can abrogate a treaty through express language

V. Self-Determination/Self-Government

A. 
Morton v. Mancari (1974)


-Indian Reorganization Act declared a preference for Indian employees over non-Indian employees in the BIA


-1972 regulation further stated that Indians would be preferred over non-Indians for promotions within the department


-Non-Indian employees sued as violation of Equal Protection


-District Court held that Equal Employment Opportunity Act of 1972 repealed the Indian preference


-Supreme Court reverses, preference was not repealed

-Court says the distinction is OK because being “Indian” is a political category, not a racial one (rational basis+ test) 

-(Canon of Construction: no repeal by implication)


-Furthermore: 

1. The class “Indian” only applies to federally recognized tribes

2. It is based on the unique political relationship between the US and the Indians

3. If laws meant to help Indians were found to be invidious racial discrimination, the whole Title 25 of the USC would fail (absurd result)

B. 
Harjo (1976)


-Original treaty granted perpetual self-government to the Five Civilized Tribes


-Later, the Tribes were punished for supporting the Confederacy

-They had to cede half their land to the feds and their government was under close federal supervision

-Feds passed the Five Tribes Act in 1906: §28 virtually provided for the termination of the tribal government but was never put into effect

-For several years the feds “demoralized” the tribal government, but never fully put it our of business, the Indians started meeting annually at the “Creek Convention” and continued to regulate as much of their own affairs as possible

-Issue: Did Congress ever terminate the Tribes’ right to self-govern?

-Holding: No.  History and statutes show that self-government was never terminated and was in fact reaffirmed by acts of the federal government

Indian Civil Rights Act of 1968

C.
§1301 Definitions

1. “Indian Tribe” – federally recognized tribe

2. “powers of self-government”

3. “Indian Court” – any Indian tribal court or court of Indian offense

§1302 Constitutional Rights

1. Extends 1st amendment to Indian tribes

2. Extends 4th and 9th Amendments to Indians (unreasonable search and seizure, etc.)

3. Double Jeopardy

4. 5th Amendment

5. Takings

6. Speedy and fair trial

7. Cruel and unusual punishment, no fine to exceed $5000 or jail time to exceed one year (for non-MCA crimes, i.e. misdemeanors) 

8. 14th Amendment

9. no ex post facto laws

10. Right to trial by jury

§1303 Habeus Corpus

The privilege of the writ of HC shall be available to any person, in any court of the United States, to test the legality of his detention by order on an Indian tribe.

D.
Antelope (1977)

-Indians committed felonies against a non-Indian on Indian land (in Idaho)

-They were charged and convicted under the MCA

-P’s said being charged under federal law was racial discrimination because a non-Indian charged with the same crime would be charged under state law (higher burden of proof for prosecutor)

-Court said Indian category is a political one, based on relationship of Indians to the federal government

E. Santa Clara Pueblo v. Martinez (1978)

	Major Issue: Does Title 1 of ICRA authorize the bringing of civil actions in Federal court (against Indian tribe) for declaratory or injunctive relief from enforcement of the tribe’s substantative provisions?

(Does Federal court have jurisdiction?)
	No.

· ICRA only provides for Habeus Corpus relief, not declaratory or injunctive relief.

· Congress and the Court have recognized self-determination/self-government of the tribes.

· Congress used its plenary power when it chose not to “unequivocally express” that tribes could be sued

· Congress balanced the prevention of injustices to individuals against the importance of self-government and self-government won.

· The role of the courts is restrained in adjusting relations between and among tribes and their members.

	Specific Issue:  Can Santa Clara Pueblo withhold tribal membership from children who’s father is not an enrolled member?
	Yes.

Unless and until Congress states otherwise, §1302 does not authorize actions for declaratory or injunctive relief against tribes or their officers.

	ICRA extends many Constitutional rights to Indian tribes, but by no means all of them.


F. Religion and Culture

i. Historical reasons for Free Exercise clause:

1. 1627-28 – Merrymount Colony: Miles Standish was angry at them because they put a Maypole up in Spring to celebrate making it through the winter.  They danced, drank wine, etc.  He eradicated the entire colony.

2. Anne Hutchison is tried for sedition because she doesn’t believe in “middleman” for God.

ii. AIRFA

a. Applies expressly to federal government (not the states)

b. Does not create a cause of action in federal court

c. Serves as a statement of policy only

d. Intended to insure basic protection of 1st Amendment rights to Indians, Not to give Indians rights beyond the 1st Amendment

iii. Lyng (1988)

-Indian tribe wants to stop construction of a road on federal land because it will destroy sacred areas (not on reservation)

-Court analogizes to SS#’s in Roy, the rule effects everyone the same, just as the road effects everyone the same

-Court develops a tow prong test:

1. Substantial Burden

a. Is the religion a bona fide religion?

b. Is the practice affected central to the religion?

c. Does the restriction have a coercive effect?

2. Compelling Interest Test: (Balance government’s property interest against its trust responsibility)

a. Government must show a compelling interest

b. There must be no less restrictive alternative

-O’Connor says the P’s never got past step 1 in this case

-The case shifts to the realm of property law because AIRFA has no teeth: fed’s property interest is stronger than Indian’s interest in religion

-Brennan’s Dissent: Indian religion is different from Western religion and the government has to take different measures to protect it.  The majority says it is deferring, but it really isn’t.  Also, they are messing with the test and making it too difficult.

iv. Smith (1990)

	Pre Smith history
	· Court had developed Sherbert Test: states cannot condition unemployment benefits to individuals who left employment for religious reasons

· Court refuses to apply Sherbert test because this is about generally applicable criminal law, not individualized unemployment insurance

	Issue 1
	Can a state prohibit a religious practice (use of peyote) through a generally applicable criminal law?

	Holding 1
	Yes.

· Free Exercise

· 14th Amendment extends to states

· A state can except religious practice from a generally applicable criminal law, but is not Constitutionally required to do so.

	Issue 2
	Once that is established, can a state deny unemployment compensation because of a discharge due to violation of the criminal law (even if for religious purposes)?

	Holding 2
	Yes.

	Concurrence
	Would apply the Sherbert test, but reach the same results as the majority

	Dissent
	Would apply the Sherbert test and reach opposite result.


v. Religious Freedom Restoration Act of 1993

-Congress’ response to Smith
-Tells the court that they have to use Sherbert and compelling interest tests

vi. City of Boerne
Says RFRA goes too far and is unconstitutional

vii. American Indian Religious Freedom Act tried to breathe life back into RFRA, but was unsuccessful.

VI. Federal-Tribal Relationships: The Use of Federal Power

A. 
Indian Claims Commission Act of 1946

i. Five major categories

a. Takings claims

b. Claims founded on inequities in K (Lone Wolf)

c. Fair and honorable dealings (moral wrongs)

d. Tort claims against the government (unless under Tucker Act)

e. Federal Claims (federal questions)

ii. Compensation is through money damages only

a. No Interest Rule – interest on money long owed by the US government is generally not recoverable

iii. Individual allotment claims are outside the jurisdiction of the Claims Commission

B. Treaty Abrogation

i. Dion (1986)


-Indian D convicted for shooting 4 bald eagles


-Did Eagle Protection Act abrogate Treaty rights?


-Lone Wolf said abrogation has to be express, here the Court changes the requirements:


Legislative History can show implied intent to abrogate treaty rights



There need only be “sufficiently compelling” evidence of intent



“Clear and reliable” evidence 

ii. Brisette (1991)


-Indian tribal members were selling Dream Catchers with hawk feathers in violation of the Migratory Bird Treaty Act

	Issue
	Holding

	Do the defendants have usufructuary treaty rights?
	Yes, the 1854 treaty and cession of land in 1842 reserved usufructuary rights for tribal members.

	What is the nature and extent of those rights?
	They encompass the rights of taking and selling migratory bird feathers.

	Did the MBTA abrogate those treaty rights?
	No.  Given the absence of statutory language implicating treaty rights, the court must conclude that Congress did not abrogate defendants’ treaty rights in enacting the MBTA.


-Stands for the Canon that we look at treaties in the terms Indians would have looked at them

C. The Trust Doctrine

i. Four elements:

1. Trustee – US Government

2. Beneficiary – Tribes

3. Corpus – Land, timber, $, etc.

4. Trustor – person who creates trust (US Gov, Claims Court, etc.)

ii.   Seminole (1942)

-In original treaty the U.S. promised to set up a $500K trust fund, $25K per capita annually

-They paid the money to tribal officers whom they knew to be misappropriating the money

-Issue: Did the US breach its fiduciary duty by paying the tribal treasurer and creditors rather than individual members of the Tribe? 

-Holding: Yes.  The federal government is held to a high and exacting fiduciary duty towards the Indians

-Because of Indian dependence on US, ward status, etc. the federal government owed them a high and exacting duty of care.

-Fiduciary duty can arise out of nature of relationship even though no formal agreement was ever signed

iii. Pyramid Lake (1972)

-Treaty, Executive order, etc. had affirmed the Tribe’s right to water for Pyramid Lake

-Secretary of Interior made a “judgment call” which diverted too much water to the water district and away from the lake

-Issue: Did the secretary 1) ignore his own guidelines and 2) fail to fulfill his trust responsibilities to the Tribe by illegally and unnecessarily diverting water from Pyramid Lake?

-Holding: Yes.  He made the decision arbitrarily and ignored two decrees which would have guided him to act differently

-Violated exacting fiduciary standards

-Pyramid changes the nature of the obligation because it allows tribes to seek affirmative enforcement of obligations rather than simple money damages

iv. Nevada v. United States (1983)

-Secretary promulgated new regs and the case came back up

-Unlike Common Law trust, it is ok for the US government to serve conflicting interests: the interests of the Indians and the interests of the US in water conservation, etc.

v. Passamaquoddy (1975)

-Tribe in Maine wants US to bring a suit against the state on their behalf 

	Is there a treaty?  (Affirmative Law)
	· No.

· Peculiar situation wherin the state of Maine has the trustee relationship

· However, look at history.  Federal relationship was established in 1777 when the tribe pledged to support the US in its revolution

	Does the Nonintercourse Act cover this tribe?
	· Yes.

· It covers ANY tribe inexistence when it passed

	Is there a federal trust relationship?
	Yes.

	Has it been terminated?
	· No.

· Has to expressly terminated


vi. Mitchell II (1983)

-Individual allottees and Quinalt Tribe suing Sec’y of Interior for damages based on mismanagement of their timber resources

-US created a trust with the act that allotted the reservation (not the General Allotment Act, the specific one)

-Court of Claims has jurisdiction base on Indian Tucker Act (not based on Claim Commission Act because jurisdiction conferred by that Act had expired) which waves sovereign immunity for claims founded on the Constitution, or any Act of Congress, or any regulation by an executive agency, or any other action not sounding in tort

-DOI has extensive and comprehensive regulations for the management of Indian timber resources (sustained-yield management) which reinforced the Sec’y’s duty towards the Indians

-For breach of this duty, tribe can collect damages

vii. Cheyenne-Arapaho (1975)

-Federal government, as trustee, has a responsibility to use the corpus in the most beneficial way (maximize trust income)

-Trustee has a burden of proof to justify why this wasn’t done

-If trustee does not maximize, he is liable for damages and money lost

viii. Delaware (1977)

-Kansas Delaware broke off from the rest of the Delaware tribe

-Now suing for share of benefits Delaware tribe received from federal government

-Issue 1: Is Congress’ plenary power over tribal property subject to judicial scrutiny?

-Holding 1: Yes.  But rational basis test applied – as long as Congress’ treatment of individual parties is related to grander scheme of fiduciary duty, its ok.

-Issue 2: Does the exclusion of the KD from the tribe as a whole offend the Due Process Clause?

-Holding 2: No.

-Lone Wolf said plenary power was nonjusticiable, but it is here because this is a Constitutional question

ix. Trust duties

a. Trustee must refrain from giving money/corpus to someone it knows to be misappropriating it.  Seminole

b. Tribes can seek affirmative enforcement.  Pyramid
c. Conflicting interests OK.  Nevada
d. Trust relationship must be expressly terminated.  Passamaquody
e. Damages for breach of duty available.  Mitchell II
f. Common Law Elements?

D. Takings

i. Sioux (1980) (Pre Mitchell II)

-In Fort Laramie Treaty, US pledged the Black Hills would be set apart for the absolute and undisturbed use and occupation of the Sioux.

-Government withholds rations from Sioux in effort to coerce them into giving up the Black Hills (full of gold)

-Unlawful (not enough signatures) agreement is signed into law and Sioux lose the Black Hills

-Two lines of cases:

1. Lone Wolf – Congress has plenary power over Indian lands, even if in contravention of treaties

2. Shoshone – Congress does have plenary power, but it does not allow them to take Indian Land without just compensation

-Fort Berthold Test is used to distinguish between the two:

Is Congress exercising eminent domain or acting in its trust capacity?

1. If the feds give, or attempts to give, fair market value, they are acting as trustee

2. If they do not, it is a taking


-No more Lone Wolf good faith assumption after this case

-Court of Claims can only give money damages, they can’t give the land back, so the money awarded is still in trust account because Sioux want the land back

VII. Tribal Sovereignty

A. Statutory Interpretation

i. Talton (1896)

-Appellant was a Cherokee, charged with murdering another Cherokee within Cherokee territory (but for some reason not prosecuted under the MCA

-He challenged 5 person Grand jury used by the Cherokee to indict him

-Issue: Is the Cherokee’s power to make laws and be ruled by them derived from the US Constitution and therefore subject to the Due Process Clause?

-Holding: No.  The US has recognized Indians’ right to autonomy through treaties and statutes

-Indian sovereignty existed before the Constitution and so is not subject to its mandates

ii. Wheeler (1978)

-Defendant plead guilty to disturbing the peace and contributing to the delinquency of a minor in Navajo Tribal court

-One year later he is indicted in federal court for rape arising out of the same incident

-He claims double jeopardy

-Court says no, dual sovereignty of tribe and feds allows both of them to prosecute for offenses arising out of the same conduct

B. 
Infringement and Preemption

i. Who did What to Whom and Where?

ii. Federal preemption:

Regular:

a. Express statute from Congress

b. Occupation of the field by feds

c. Traditionally federal subject matter

d. Comprehensive statutory scheme

Indian: More flexible

a. Presumption of federal power

b. Much more discrete geographical concerns.  Does land diminishment = loss of jurisdiction?

c. Presumption against states (Worcester)

iii. Williams (1959)

-Non-Indian operated a store on the Reservation

-He sued Indian in state court for nonpayment

-Indian says state court has no jurisdiction

-Issue: Does the state have jurisdiction over civil suits by non-Indians against Indians when the action arises on an Indian reservation?

-Holding: No.  Infringement Test: No federal law explicitly gives the state jurisdiction in this case.  PL-280 could have, but the state opted out.

-Policy: State jurisdiction would infringe on right of Indians to make their own laws and be ruled by them and is preempted by Federal and Tribal law.

-It doesn’t matter that the store owner is non-Indian, he was doing business on Indian land

iv. Warren Trading Post (1965)

-State attempts to levy gross receipts tax pm non-Indian trader on reservation

-Extensive federal regulation of Indian traders exists

-State’s tax is preempted

-Tax must be tailored to a real and specific interest.

-State has no basis to tax because it has born no burden

v. McClanahan (1973)

-Appellant was an Indian who lived and derived all income on the reservation

-State withheld income tax from her paychecks

-She filed a tax return and the state did not give her back the money

-She challenged the state’s authority to tax Indians

-Holding: The tax is unlawful as applied to 1) Indians, 2) living on the reservations who 3) earn all their income on the reservation.

-States can tax Indians in some instances, but not just on the basis of raising revenue.

-Preemption:

1. Arizona Enabling Act: allows taxation of Indians “outside of reservation,” i.e. not ON reservation

2. Buck Act: legislative history indicate that the proviso exempting “any Indian not otherwise taxed” from state income taxes was meant to except reservations Indians.

3. PL-280: Arizona chose not to become a PL-280 state.

VIII. Jurisdiction

A. 
Indian Country

i. Indian Country Statute: 18 USC §1151

Defines Indian Country as:

1. All land within reservation (fee or trust)

2. Dependant Indian communities on US soil and on subsequently acquired US soil

3. All Indian allotments where Indian title has not been extinguished

a. 
Only Congress can divest a reservation of its land and diminish its boundaries

b. Diminishment is not lightly inferred

c. Congress must clearly evince an “intent to change boundaries”

d. Most probative evidence of Congressional intent is statutory language.  Also:

1. Surrounding circumstances

2. Congress’ subsequent treatment of the opened area

3. Current character of the opened land: Who moved in?

4. Subsequent demographic history.  Who lives there now?

ii. Solem (1984)

-Indian was convicted for rape on land that had been opened for settlement by non-Indians in 1908.

-Issue: Did the land lose its Indian character when it was opened for settlement?  Did the Act which opened the land diminish reservation land?

-Holding: No.:

a. No explicit diminishment language in the Act

b. No compensation to Indians for “lost” land

c. BIA continued to police and regulate the land

d. Few settlers moved in

e. Current composition is 50/50

-Three tiers for establishing diminishment come from this case:

1. Statutory language and surrounding legislative history

2. History of the time

3. How the land has been treated since

iii. Hagen (1994)

-Indian charged with crime in town that was formerly part of the reservation

-Issue: Has diminishment of the reservation occurred sufficient to put the defendant under state jurisdiction?

-Holding: Yes.  Look at “fairly clean analytical structure” from Solem:
1. Statutory language – 1902 Act says “unallotted lands within said reservation shall be restored to the public domain.”  O’Connor interprets this in light of DeCoteau, “…returned to the public domain, stripped of reservation status.

2. Historical Context - Tribe withheld consent for the Act.  However, commissioner for Indian land at the time indicated that the allotment would diminish the reservation.

3. Current demographics - now 85% non-Indian

iv. Yankton Sioux (1998)

-Landfill to be built on non-Indian fee land, Tribe wants to regulate

-Sub-Issue: If tribe gets to regulate they will invoke EPA standards, this is why the US joins the suit.  If they won, next suit would have been state v. EPA.

-Legislative history: savings clause in Treaty does not override clear Congressional intent to diminish the reservation

-Demographics not considered

-Diminishment did occur

B.
Jurisdiction over crimes

	Tribal
	Federal
	State

	Crow Dog (1885)
	
	

	Misdemeanors
	MCA (1886)

Felonies
	IF PL-280 State

	Talton (1896)
	
	


C.
Tribal Courts

i. Types

	Inherent Authority
	CFR Courts

	Navajo

Taos

Customary

Peace maker system (whoever has been affected by the dispute participates in its resolution)

Governor makes decisions

Western

Tax

Workers Comp.

Etc.

Formalized Court system


	· Regulations in CFR govern these courts

· Once the Tribe establishes its own “Inherent Authority” court, the CFR court goes away


ii. National Farmers (1985)

-Indian child hit in school parking lot

-Family sued in Tribal court

-State turns to federal court to get an injunction against Tribal court seizure of school property to satisfy a default judgment

-Federal court says you have to exhaust your remedies in tribal court before going to federal court unless:

Exercise of tribal jurisdiction is motivated by a desire to harass, is conducted in bad faith, is patently violative of express jurisdictional prohibitions

D. Tribal Jurisdiction over Non-Indians/Non-Members

i.
Oliphant (1978)


-Indian Tribe wants to prosecute non-Indians for destruction of tribal property


-This case is the flip side of Crow Dog.  There it was not fair to subject Indians to non-Indian laws, here it is unfair to subject non-Indians to Indian laws because they should be “protected … from unwarranted intrusions on their personal liberty.” (even though the non-Indian was on Indian land).


-This case leaves out the “savagery” description of Indians that Crow Dog made, makes Indian look like a racial category


-State gets jurisdiction by default.

ii.
Montana (1981)


-Court extends Oliphant to find that Indians lack the power to regulate non-Indians on non-Indian fee land on the reservation unless:

1. the non-Indian is in a contractual relationship with the tribe.  “Consensual relationship” (Commercial relationship)

2. non-Indian activity “threatens the sovereignty, health, safety, etc.” of the tribe

iii. A-1 Contractors (1997) (ND)

-Car accident occurs between two non-Indians on right of way through reservation

-Tribe asserts jurisdiction over the tort claim arising from the accident

-Court says Oliphant is for criminal matters and Montana is for civil matters (furthermore, Montanta applies to adjudicatory authority of the Tribe.)

-Develops a two prong test:

1. The door: Apply Montana, if situation fits one of the exceptions, then;

2. Only if the situation fits one of the Montana exceptions, apply National Farmers exhaustion of remedies test.

-Distinction changes here from Indian/non-Indian to member/non-member

-Trines have the right to make their own laws and be ruled by them.

iv. Nevada v. Hicks (2001) (Scalia)

-State officers entered reservation to serve a search warrant on an Indian who committed a crime off reservation

-Indian sued officers in Tribal court for property damage they caused in executing the search

-Issue: May a tribal court assert jurisdiction over civil claims against state officials who entered tribal land to execute a search warrant against a tribe member suspected of having violated state laws outside the reservation?

-Holding: No.

-Court builds on A-1 Contractors test:

1.   A. 
Does the situation fit one of the Montana exceptions? –or-

B.  
Is tribal jurisdiction allowed through treaty, statute, pre-    emption, conference of jurisdiction by Congress, etc?

2.   If the situation gets past one of these analyses, which it has a  slim chance of doing, then apply National Farmers exhaustion


-Applied to these facts:

1. A. Land ownership is just a factor to consider.  This situation does not fit the first Montana exception.  Second exception not met because, though the tribe and state are in a cooperative relationship, it is not a commercial relationship.

1. B. While tribal courts do have general jurisdiction, there has been no federal statute giving them jurisdiction over §1983 claims (as there has been for state courts).  As such, a defendant of such a suit in tribal court may not be able to remove to federal court.  So, no statute has conferred this jurisdiction to the tribe.


2. So, no National Farmers exhaustion is necessary.

	Sub-Issue 1
	Is tribal regulatory jurisdiction over state officers in the present context necessary to protect tribal self-government or to control internal relations?

	Sub-Holding 1
	No. 

	Sub-Issue 2
	Has such jurisdiction been Congressionally conferred?

	Sub-Holding 2
	No.

	Sub-Issue 3
	Were petitioners required to exhaust their jurisdictional claims in Tribal Court before bringing them in Federal court?

	Sub-Holding 3
	No.


-Concurrences:

a. Souter

-Look first at the person(s) being regulated (Indian/non-Indian?) and then to the nature of the land when doing a Montana analysis.

-The ability of nonmembers to know whether they will be subjected to tribal jurisdiction is important because the laws are unfamiliar and unreviewable in some cases.

b. Ginsburg

-Agrees with the court’s opinion, but wants to point out that it is very much limited to state officers enforcing warrants on Indian land.

-It leaves open, as with A-1, the broader question of tribal jurisdiction over nonmebers on Indian land in general

c. O’Connor

-Thinks the court gave the Montana land ownership question short shrift.  

-“Precedent does not support a broad per se rule prohibiting tribal jurisdiction over nonmembers on tribal land whenever the nonmembers are state officials.”

d. Breyer

-Agrees with court’s opinion, but he thinks §1983 cases can be heard in tribal court unless enjoined from doing so by a federal court.

-Issue to consider:  Do you have to go through Montana analysis even if on Indian land now?  “clearly implying that the general rule in Montana applies to both Indian and non-Indian land.”

E. State and Tribal sovereignty collisions

i. Taxation and Regulation

a. Colville (1980) (WA)

-State wants to tax on reservation cigarette sales to Indians and non-Indians

-Issue: Does the sate have this authority?

-Holding: Yes.


Preemption:



Look at federal laws, regulations, policies, treaties



No federal preemption found


Infringement:



Balance Tribal and state interests

· States interest is highest where there is off reservation value and the state provides services

· Tribal interests are highest where value is generated on-reservation and stays on-reservation and the tribe provides services
-Indian Commerce Clause does not bar state taxation – only prevents undue discrimination against Indian commerce – this state law is not discriminatory

b. White Mountain (1980) (AZ)

-State seeks to tax non-Indian contractor working on Indian land (in contract with Tribe)

-Holding: state cannot tax because:

1. They are not providing services, tribe built and maintains roads

2. Geographical concerns – land at issue is totally within the reservation

3. Burden of tax falls on tribe

c. Merrion (1982) (NM)

-Tribe imposed a severance tax on oil or gas sold or transported off the reservation by a long term, non-Indian lessee

-Lessee challenges the tax as unfair.

-Court says tax is ok because:

1. Tribe provides services

2. Tribal resource being used

3. Treaty power to exclude may also justify tax

4. Secretary approved of tax

d. Cotton (1989)

-Another severance tax by the same tribe

-Court says two taxes (tribe and state) is not an insurmountable or unfair handicap

-State interest cannot just be in raising revenue, it must be tailored to the particular interest.

ii. Gaming

a. 
Cabazon (1987) (CA)


-PL-280 state tries to regulate gaming through a criminal statute

-Court says it is actually a civil statute and regulation is not allowed

-The state cannot regulate gambling on a reservation when to do so would interfere with federal and tribal interests in Indian sovereignty, self-government, economic development, etc.

b.
Seminole


IGRA does not waive state sovereign immunity just because it requires the state to compact with Indian tribes


iii. Zoning and Environmental Regulation

a. 
Brendale(1989) (Plurality opinion, 3 lines of reasoning)

-Tribe challenges state zoning of tribal land

-Court holds:

1. State can zone land in “open” area of reservation because it is largely owned by non-Indians (looks like diminishment inquiry)

2. Tribe can zone “closed” area because it has retained its Indian character.

b. 
Atkinson Trading (2001)

-Non-Indian is running a hotel on non-Indian fee land surrounded on all sides by the Navajo reservation

-The Tribe has imposed an occupancy tax on the hotel

-Issue: Does the Tribe have the authority to impose such a tax on the hotel?

-Holding: No.  

1. Montana applies to taxation

2. The fact that the Tribe provides fire and emergency services to the hotel is not enough to bring it under the first Montana exception

3. Brendale does not stand for the idea that Tribes may regulate any non-Indian fee land completely surrounded by Indian land.  Montana’s exceptions apply to any non-Indian fee land, regardless of location.

iv. ICWA

a. Contents

-An Indian child is a child enrolled or eligible for enrollment in a recognized Indian tribe

-If an Indian child is domiciled on-reservation the Tribe has jurisdiction over its adoption, custody, etc.

-If an Indian child is domiciled off-reservation the state and tribe have concurrent jurisdiction unless one parent objects to tribal jurisdiction

-Two doors:

1. Is this an Indian child?

2. Is this a custody proceeding?

b. Holyfield (1989) (Miss)

-Indian parents had twins off-reservation and claimed they were domiciled off reservation

-Court held that the children’s domicile is that of their parents (which was on-reservation)

-Tribe has exclusive jurisdiction

-Parents objected, but this is an on-reservation domiciliary, so they don’t get a choice.

v. Hunting and Fishing Rights

a. Mescalaro Apache (1983) (AZ)

For a state to regulate:

1. Tailored to a particular interest (not just raising revenue)

2. Point to off-reservation affects

3. State has burden of showing these things

b. Winans (1905)

-Plenary: full, entire, complete, absolute, perfect, unqualified


-Plenary Powers: authority and power as broad as is required in a given case


-What are its limits?  Court decides.





Using history  as authority, is it reliable?


Dissent thinks not.








