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Foundations of the Immigration Power

· Article I § 8, clause 4: “To establish an uniform Rule of Naturalization…”

· Article I § 9, clause 1: Migration and Importation Clause

· The clause was simply intended to bar any attempts by Congress to stop the slave trade before 1808.

· Article I § 8, clause 11: War Powers

· National Sovereignty

· Chinese Exclusion Case (1889) 

· Did 1888 Act precluding entry of Chin laborers violate the Constitution, because it conflicted with earlier treaties?

· Act upheld. There is a federal power to exclude is incident of national sovereignty.  There is an inherent power to protect national interests, self-preservation.

· There is also an implied power of Executive over foreign affairs.

· Limits on power?  NO, plenary –complete, unqualified

· Political Question: limited judicial review, judicial deference
· deals with relations w/other nations so = foreign affairs

· “will of people” more involved

· dealing w/admissions, non-citizens, no place in country yet

· national security
· Judiciary stays out of foreign affairs and national security

· Fong Yue Ting (1893)

· Is it Constitutional to deport without due process because of failure to produce white witness to support residence on specific date?

· No.  Deportation not punishment, so no due process claim

· Judicial power very limited.  Political question doctrine

· If you are charged criminally you get 4th Amendment protection, but not if its an immigration offense.

· Due process is basically what Congress orders 

· Chinese laborers only entitled to what U.S. government permits. 

Administrative Structure

· Department of Homeland Security (DHS)
· Bureau of Citizenship and Immigration Services (CIS)
· Applications for naturalization
· Asylum 
· Overseas refugee resettlement program
· Bureau of Immigration and Customs Enforcement (ICE)
· Interior enforcement of customs and immigration law.
· Bureau of Customs and Border Protection (CBP)
· Border Patrol
· Ports of Entry inspectors
· Department of Justice (DOJ)

· Executive Office for Immigration Review (EOIR)

· Immigration Judges (IJs)

· Board of Immigration Appeals (BIA)

· Department of State (DOS)

· Bureau of Consular Affairs

· Issues Visas

· Department of Labor (DOL)

· Labor certification for Employment Preference immigrants.

Citizenship 
· At birth

· Jus soli – determined by place of birth

· 14th Amend and INA § 301(a) and (b)

· Jus sanguinis – thru parent’s citizenship   

· INA § 301(c) and (g)

· INA § 301(c) requires residence § 101(a)(33) 

· INA § 301(g) requires physical presence – easier to establish

· Acquired after birth

· Naturalization

· Const Art I, sec 8, clause 4 and 14th  Amendment

· Requirements of Naturalization

· Continuity requirements §316(a), (b) (p. 451)

· INA § 316 – residence, GMC, age 18, literacy and education

· Child Born outside US. (INA § 320)   

· If parent doesn’t qualify w/physical presence (5 yrs) under INA § 301, look to § 320

· Typical – parent comes, is LPR, child born out of US comes with, parent naturalizes, child still under 18, child automatically U.S. citizen

· Expedited Naturalization (INA § 322)

· U.S. Citizen parent applies for citizenship for child born outside US

Non-immigrants (INA § 101(a)(15))
· Initiated overseas of self-initiated without prior contact in the U.S. as a requirement

· A-1:Ambassador, public minister, career, diplomatic or consular officer, and members of the immediate family.

· A-2: Other foreign government official or employee, and members of immediate family.

· A-3:  Attendants, servants, personal employees and members of their immediate families of the officials and employees who have a nonimmigrant status under    A-1 and A-2

· B Temporary visitor (2 types)

· Business
· No labor certification required

· International Union of Bricklayers v. Meese (N.D. Cal. 1985)

· B-1 “temporary business visitor” does not include those entering the U.S. solely to perform skilled or unskilled labor. § 101(a)(15)(B)

· Pleasure
· C: Aliens in Transit

· D: Crewmen

· E: Treaty Traders/Treaty Investors (spouse and children also)

· G: Foreign Government Officials to International Organizations (and members of immediate family)

· I: Visas for foreign media representatives (spouses and children also)
· O-1: Extraordinary ability in Sciences, Arts, Education, Business, or Athletics
· Requires “extraordinary ability” which has been demonstrated by sustained national or international acclaim. 

· Muni case  

· Application for visa requires proof of acceptance in an authorized program in the U.S.

· F Academic Student (Student Visa) and spouse and minor children.

· Must be at an established college, university, seminary, etc. 
· (F)(iii) allows commuter students from Canada and Mexico
· J Student who is coming for additional specialized training in a program (not necessarily a degree)
· After completion of program must return to home country for at least 2 years before trying to reenter in order to ensure that he provides the knowledge of what he learned in the program to his home country.
· Includes research fellows, professors, etc.  (p. 23)
· M: Vocational Student or other nonacademic student
· Q-1: International cultural exchange visitors
· Q-2: Irish Peace Process Cultural and Training Program 

· Application for visa requires approved petition that provides some basis for alien’s presence in the U.S.

· H-1B: Specialty Occupations, DOD workers, fashion models (ALL OF THESE CAN BE ADMITTED FOR UP TO SIX YEARS MAXIMUM - §214(G)(4))

· Specialty Occupations
· Definition – §214(i).  Specialty occupation means an occupation that requires:
· Theoretical and practical application of a body of highly specialized knowledge, AND
· Attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent) 
· Requirements: p. 196 - §214(g)(i)(2)
· Petitioner Requirements
· Full state licensure to practice in the occupation, if such licensure is required to practice in the occupation,
· Completion of the degree described above, OR
· Experience in the specialty equivalent to the completion of such degree AND recognition of expertise in the specialty through progressively responsible positions relating to the specialty
· Employee Requirements

· Attestation (Labor Condition Application) See §212(n)(1) – p. 149

· Department of Defense

· To perform services of an exceptional nature requiring exceptional merit relating to shit administered by the Secretary of Defense – See p. 697

· Fashion Models

· To perform services as a fashion model of distinguished merit and ability and for who the Secretary of Labor has determined and certified to the AG that the prospective empoyer has filed an attestation.  p. 697
· H-1C:  Temporary Nurses

· Coming temporarily to US to perform services as a registered nurse temporarily p. 22 
· Must have attestation from employer
· Requirements for admission – see §212(m) p. 144
· H-2A: Temporary Agricultural Worker p. 23
· Subject to DOL certification

· H-2B: Temporary worker: skilled and unskilled p. 23
· Subject to DOL certification

· Immigrant must be entering temporarily to fill a temporary job

· Admitted for up to 1 year at first, with one-year extensions possible for up to a maximum of 3 years. (CFR § 214.2(h))

· 66,000 per fiscal year

· L-1A: (Intracompany Transferee) Executive, managerial

· L-1B: Specialized knowledge §214(c)(2) p. 182

· “special knowledge of the company product and its application in international markets or an advanced level of knowledge of processes and procedures of the company.” 

· Must have been employed by the sponsoring firm for at least one year within the three years preceding the date of his application for entry.

· “…not created for self-employment, unless they are otherwise qualified for L classification.”

· K-1: Fiancé(e)

· K-3: Spouse of a U.S. Citizen (LIFE Act) 

· P-1A: Individual of team athletes

· P-1B: Entertainment groups

· P-2: Artists and entertainers in reciprocal Exchange programs

· P-3: Artists and entertainers in culturally unique programs

· R-1: Religious Workers

· S:  Informants (terrorists or organized crime) p. 27

· T: Victims of human trafficking offenses

· 5,000 per year

· requires showing of extreme hardship were the person to be removed.

· U: Abuse resulting from specific crimes.
· 10,000 per year

· eligible for adjustment of status (AOS) to LPR after 3 years INA § 101(a)(15)(U)

· V: Spouses, minor children who are the beneficiaries of second-preference petitions filed on or before December 21, 2000
· Can obtain once more than 3 years have elapsed since the petition was filed.
· Created by LIFE Act – see Packet #4, p. 3
Immigrants

Classes

1. Family sponsored

2. Employment based

3. Diversity – spots for under-rep countries

4. Refugees – admission program to bring in and settle, numbers set annually by President and Congress.

a. Asylees – here and don’t want to return

Aliens not subject to direct numerical limitations (INA § 201(b))
· Refugees/Asylees
· Immediate Relatives §201(b)(2)(A)(1)
· “child,” spouse, parents of U.S. Citizen

· def “child” § 101(b)(1) unmarried, under (p. 41)

· def “parent” § 101(b) (p. 43) does not include father who has “disappeared” or “abandoned”

· For children born out of wedlock a bona fide parent-child relationship is required. § 101(b)(1) p. 41

Aliens Subject to Numerical Limitations (INA § 201)
· Family 

· Employment

· Diversity

Family Preference 

Family Based Preference (INA § 203(a)) [Use Form I-130]
1:    Citizen: Unmarried sons, daughters (over 21)

2A:  LPR: spouse, “child” (under 21);

      2B:  LPR: unmarried sons, daughters (at least 21)

3:    Citizen: married sons and daughters (over 21)
4:    Citizen: brothers and sisters (petitioner must be 21)
· When the alien applies, he/she gets priority date (place in line), established with filing of the I-130.
· To estimate wait time use the Immigrant Visa Preference Numbers for January 2007!
· Person’s name on petition is “primary beneficiary”.  Children, spouse, parent are “derivative beneficiaries”
Marriage

· “The term ‘spouse’, ‘wife’, or ‘husband’ do not include a spouse, wife, or husband by reason of any marriage ceremony where the contracting parties thereto are not physically present in the presence of each other, unless the marriage shall have been consummated.” INA § 101(a)(35)
· § 204(a)(iii)(II)(aa)(BB) which states a person can file a petition if they believed the marriage was bona fide but was not solely because of the bigamy of the US citizen.
· Validity

· Was entered into in accordance with the laws of the place where the marriage took place.  (INA § 216(d))

· Has not been judicially annulled or terminated, other than through the death of a spouse, and

· Was not entered into for the purpose of procuring an alien’s admission as an immigrant; and [SHAM MARRIAGE]
· INS likely to look at, if suspect sham marriage….

· live separately, separate bank accts

· language barriers

· significant diff cultures

· marriage during proceedings to remove

· suspect areas/populations – Iran, Nigeria

· how well/long know each other

· age diffs

· educational diffs

· Exception:  Good faith marriage waiver §204(a)(1)(A)(iii)((I) p. 76

· No fee or other consideration was given

· Adams v. Howerton (9th Cir. 1982)
· Same-sex marriage
· Filed petition for immediate relative spouse.  
· INS denied, BIA affirmed, 9th Cir. Affirmed.
· The plenary power over immigration held by Congress empowers it to deny same-sex marriages the same relief from immigration restrictions that is accorded to heterosexual marriages without running afoul of equal protection considerations.
Marriage Fraud Amendment (IMFA) 1986 (INA § 216) 
Timeline:

· C/LPR Marriage to alien

· File I-130.  

· If foreign spouse is here on a different visa file adjustment of status § 245

· CIS 1st interview to check the legality of the marriage.

· CIS issues conditional legal permanent residency to the foreign spouse.  2 year period begins.

· 90 days before end of 2 year period petitioner files I-751 to remove the condition on the conditional LPR §216(d)(2)

· Failure to file will terminate conditional LPR and start removal/deportation proceedings

· Exception – hardship waiver §216(c)(4) – p. 210

· Second interview §216(d) 

· Bark v. INS  (9th Cir. 1975)  
· Rule – The couple must show intent to establish a life together at time of marriage.  Later conduct relevant only if bears on subjective state of mind at time of wedding.  
· Evidence of separation alone doesn’t prove marriage not bona fide

· Dabaghian v. Civiletti  (9th Cir. 1979)  

· INS attempt to rescind AOS, ineligible at time when received AOS, marriage “dead in fact”, though not legally terminated.

· Court: Can only rescind if marriage was fraudulent from the inception. 

· Dabaghian is eligible for § 245 AOS, until marriage legally dissolved. 

· No “factually dead” category

· After Dabaghian there is a cure see INA § 204

· Ali v. I.N.S. (D. Mass. 1986)

· What Constitutional rights are implicated? 

· Liberty: marriage privacy. 

· Statutory interest in immediate relative immigration.

· What process is due?

· Right to “proceeding” 

· Court says it has to be a formal removal or exclusion hearing to be a “proceeding”

· Court says it will use the constitutional measure of due process (as a floor?). 

· Matthews Test

· Private interest affected

· Risk of erroneous deprivation

· Balance of government interest

· First interview is classified as an “examination.”  

Employment Preference

Employment-based Preference [203(b), 212(a)(5)(A), 216A] (Use I-140 form)
1. Priority workers §203(b)(1): 

(NO LABOR CERTIFICATION REQUIRED, NO NEED FOR OFFER OF EMPLOYMENT C.F.R. 204.5(h)(5))
a. Extraordinary ability §203(b)(1)(A) – p. 64
i. Alien has extraordinary ability in the sciences, arts, education, business, or athletics which has been demonstrated by sustained national or international acclaim and whose achievements have been recognized in the field through extensive documentation,

ii. the alien seeks to enter the U.S. to continue to work in the area of extraordinary ability, AND

iii. the alien’s entry into the U.S. will substantially benefit prospectively the U.S.

iv. Case:  Muni v. INS (N.D. Ill. 1995)

1. Canadian citizen and professional hockey player

a. Self-petitions INS for “extraordinary ability”

b. INS denies his petition.  

c. Criteria INS used to evaluate

i. Salary

ii. Criteria – external awards

iii. Newspaper – just highlights improvement

iv. Affidavits don’t demonstrate extraordinary

v. Stanley Cup victories role?

vi. Being in the NHL for a long time doesn’t mean “extraordinary” 

vii. They compare him to others that have already received immigrant visas.

d. Court says INS definition is binding, but they did not apply it properly.

e. Uses Totality of Evidence

b. Outstanding professors and researchers §203(b)(1)(B) – p. 65
i. Recognized internationally
ii. At least three years in teaching or research in the academic are AND 
iii. Entering to seek tenured position 
c. Certain multinational execs, managers §203(b)(1)(C) –  p. 65
i. intra-company transferees

ii. w/in 3 yrs had 1 yr employment w/corp

iii. 101(a)(44)(A) p. 38,39 def execs and mgrs, all functions needed

2. Members of professions holding advanced degrees or aliens of exceptional ability §203(b)(2) – p. 65
(NEED LABOR CERTIFICATION AND JOB OFFER (THOUGH WAIVABLE under §203(B)(2)(B)(I) p. 66) 

a. Generally – adv degree or equivalent

i. Exceptional ability: degree alone not enough, though a factor, limited to science, arts, professional, business

1. NO educators, athletes

3. Skilled workers, professionals, other workers §203(b)(3) p. 67

a. Skilled workers
i. Capable of performing skilled labor (requiring at least 2 years training or experience), not of a temporary or seasonal nature, for which qualified workers are not available in the U.S.
b. Professionals
i. Qualified immigrants who hold bachelor’s degrees and who are members of the professions
c. Other workers
i. Capable of performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in the U.S. 
d. Case:  In the Matter of Information Industries, Inc. (Board of Alien Labor Certification Appeals 1989)
i. In order to establish “business necessity,” an employer must show that the job requirements set forth in an application for certification bear a reasonable relationship to the position in issue and are essential to the reasonable performance of the job duties as specified by the employer.
ii. Labor cert denied because job description too restrictive
iii. D claimed business necessity under CFR §656.21(b)(2) 
4. Certain special immigrants §203(b)(4)

a. “Special immigrant” defined at §101(a)(27)

i. religious clergy

ii. Panama Canal

iii. U.S. Gov’t employees

iv. international organizations

5. Employment Creation §203(b)(5) 

a. Capital investment

b.  Future employment for ten U.S. workers

c. Foreign Investors

d. No labor certification needed

e. Establish new commercial enterprise

f. has/will invest $1 mill OR 50% if in targeted or rural area or high unemployment area

g. self- initiated

h. This is also a conditional LPR.

Employment Petition Procedure

1. Department of Labor Certification (I-140)

a. Criteria §212(a)(5) p. 122

i. Unavailability of Amer workers able, willing, available, qualified 

ii. Will not adversely effect wages or working conditions of US workers similarly employed





AER – adverse effect wage rate – employer must guarantee

iii. Employer must establish ability to pay foreign workers at least this amount

b. File application w/local state employment service, to assist employer in recruiting (reasonable effort sufficient)

c. Application exempted if occupation falls w/in Schedule A (Blanket certification for recognized shortage professions) p. 334 of textbook

i. Licensed nurses, physical therapists and non-citizens of “exceptional ability” in the sciences or arts (excluding performing arts).

d. Schedule B included occupations in which there are sufficient workers and no labor certification will be issued p. 335 of textbook.

i. Ex: bartenders, parking lot attendants, cashiers, truck drivers, etc.

e. Federal DOL certifying officer grants or denies

i. Job description must conform to Dictionary of Occupational Titles (DOT)

1. Has been replaced by ONET

ii. DOL does require a genuine employment relationship.  Cannot be sham corporation to evade immigration laws.

2. CIS (Citizen Immigration Services) [not bound by DOL]

a. Subject to disqualifiers under § 212

3. Overseas Consul and visa processing. [not bound by DOL]

a. Subject to disqualifier under § 212

Diversity Immigrants (Lottery)   
· INA § 203(c)

· 55,000 “diversity” visas to nationals from “adversely affected” countries.

· Countries classified as “low admission” (based on immigration patterns over past 5 years) are eligible for the lottery.

· Winners are selected by random drawing from petitions received during an annual application period.

Refugee and Asylum

· Refugees

· Selection from overseas. 

· Applicants usually located in a refugee camp.

· Refugees are subject to numerical limitations set by president. (INA § 207)

· Applicant must meet definition of “refugee” under INA § 101(a)(42). p. 37

· “Any person who is outside any country in which such person last habitually resided, and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the protection of that country because of a well-founded fear of persecution…”

· Applicant must also possess a “well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion.”

· Non-citizen must be of special humanitarian concern to the United States, must not have firmly resettled in any other country, and must be admissible under most of the provisions of § 212.  p. 88

· Not subject to admissibility criteria relating to labor certification, foreign medical graduates, public charges and valid entry documents and visas.  INA § 207(c)(3)

· Refugee must be sponsored by a “responsible person or organization.”

· File I-590 

· Permission given to immigrate.

· An applicant may not appeal denial of his or her application.  CFR § 207.4

· Refugee must enter within 4 months.  CFR § 207.4

· Spouses and “children” accompanying or following to join may be admitted if not otherwise entitled to admission.

· After 1 year in United States, the refugee is eligible to apply for AOS to LPR. (INA § 209(a)(1)(B))

· If later found that refugee was not in fact a refugee, removal proceedings may be initiated.  INA § 207(c)(4)

· Political Asylum
· No numerical limits

· May be filed in 3 ways:

· Upon arrival at the frontier or the airport

· After arrival, ordinarily within 1 year

· During the removal process as a defense to removal

· Claims for asylum presented at the border are referred to an asylum officer for a summary determination as to whether the non-citizen has a “credible fear” of persecution.  See INA § 235(b)(1)(B)

· “credible fear” = “significant possibility” that the non-citizen “could establish eligibility for asylum under INA § 208,” considering the “credibility of the statements made by the alien in support of the alien’s claim” and “such other facts as are known to the office.” (INA § 235(b)(1)(B)(v))

· If office determines no basis, officer must order applicant removed.

· Applicant has an opportunity to request a prompt review by an IJ (usually within 24 hours)

Withholding of Removal

· With certain exceptions, a non-citizen may not be removed to a country where the non-citizen’s “life or freedom would be threatened…because of the alien’s race, religion, nationality, membership in a particular social group, or political opinion.” INA § 241(b)(3)(A) p. 309

· Difference from asylum as a defense to removal:

· Does not grant the successful applicant an opportunity to apply for permanent residence status, to petition to bring family members to the United States, or to obtain a refugee travel document.

· Only removal to a particular country prohibited. Applicant still may be removed to a third country if such country is willing to accept him or her.

· Withholding may be terminated because of a change in country conditions.  CFR § 208.24

INS v. Cardoza-Fonseca (1987)

· Standard of proof adjudicator must apply in asylum applications.

· Nicaraguan citizen overstayed nonimmigrant visa.

· Ordered removed, requested withholding of removal and asserted asylum as a defense.

· Court held that § 241(b)(3) clear probability standard does not govern asylum applications under § 208(a)

Temporary Protected Status (INA § 244)

· Authorizes DHS to provide temporary protection to nationals of other countries experiencing civil upheaval or natural disasters.

· Secretary of DHS may designate a country or region as too unstable for aliens to return.

· TPS may be granted for up to 18 months.  (INA § 244(b)(2))

· At least 60 days prior to the end of the initial TPS period, Secretary must review the conditions in the foreign state and determine whether to terminate or extend TPS status. 

· Advantages:

· Freedom from removal during effective period.

· May not be detained on the basis of their immigration status.

· Process:

· File application with CIS district director during registration period. (I-821)

· Eligibility

· Establish that he or she is a national of the designated foreign state.

· Has been continuously physically present in the U.S. since the effective date of TPS designation

· Has continuously resided in U.S. since a date designated by the Secretary.

· Is generally admissible under § 212

· Documentation, foreign medical grads, labor cert. and public charge do not apply.

Admission

	EXTERNAL
	INTERNAL

	§ 212
	§ 237

	§ 235 Expedited Removal: No DP
	§ 245 AOS from nonimmigrant to admitted for permanent residence

	Exclusion/Removal
	Deportation/Removal


After an immigrant presents himself at the border there are three things that are going to happen.

1. People who have nonimmigrant visas and immigrants

2. Refugee and Asylum § 207

3. Nothing ( Expedited removal § 235

· Fiallo v. Bell  (1977)   

· Equal protection: INA does not treat illegitimate father same as illegitimate mother.

· Upheld INA on rational basis (law rationally related to state interest)

· Limited scope of judicial review on immigration legislation (though unacceptable if applied to citizens)

· Fundamental sovereign power to exclude.

Inadmissibility (INA § 212)
· Since 1996, the key question is whether the non citizen has been admitted or instead is seeking admission.

· Inadmissibility grounds apply to any noncitizen who has not been admitted into the United States.

· Noncitizens who have entered without inspection have not been admitted. (EWIs)

· Inadmissibility grounds apply after any “entry.”  See U.S. Ex Rel. Volpe v. Smith (1933)

· § 101(a)(13) defines when an alien lawfully admitted for permanent residence in U.S. is subject to inadmissibility. (He/she is otherwise exempt)

· Has abandoned or relinquished that status

· Has been absent from the U.S. for a continuous period in excess of 180 days

· Has engaged in illegal activity after having departed the U.S.

· Has departed from the U.S. while under legal process seeking removal of the alien from the U.S., including removal proceedings under this Act and extradition proceedings.

· Has committed a § 212(a)(2) offense, unless he/she has been granted relief. See Matter of Collado (BIA 1998).

· Is attempting to enter at a time or place other than as designated by immigration officers or is an EWI.

· NOTE: the government bears the burden of proof to establish an exception applies.

· Deportability grounds apply only after a noncitizen has been admitted.

Disqualifiers for Admission or Retaining Legal Permanent Status (§ 212(a))

1. Health

2. Criminal, related

3. Security, related

4. Public charge

5. Employment-based imm.

6. Illegal entrants, immigration violators

7. Documentation requirements

8. Ineligible for citizenship

9. Aliens previously removed

10. Miscellaneous

Matter of Cervantes-Gonzalez (BIA 1999)

· Cervantes-Gonzalez (D) admits to procuring a fraudulent birth certificate and social security number and intent to use those to obtain a U.S. passport.

· Seeks waiver of inadmissibility alleging extreme hardship to him and spouse if deported.

· Factors considered in an extreme hardship claim:

1) The presence of a lawful permanent resident or family ties in the U.S.

2) If any family ties exist outside the U.S.

3) The conditions of the country of relocation

4) The financial impact of leaving the U.S. and

5) The availability of suitable health care if the persons relocating have a significant health problem.

· No extreme hardship because wife speaks Spanish and majority of her family is in Mexico.  She has no financial ties to U.S.
How to determine inadmissibililty: 

Inadmissibility cases – process to follow

· determine if non-citizen comes w/in substantive grnds of inadm under 212(a)

· determine if “exception” applies which would result in the inadm grnd not applying

· if no exception applies, determine if there is a “waiver” in which non-citizen qualifies for and thus can aply for

· 212(d)(3) – broad discretion, can waive almost all grnds of inadm

United States Ex Rel. Knauff v. Shaughnessy (1950)

· Knauff (P), alien wife of U.S. citizen, was barred from entering the United States because the Department of Justice ruled, without a hearing, that her admission was prejudicial to U.S. interests

· As a basic rule, no alien has a right of entry into the United States; Congress may create any condition to entry it desires and may delegate it to the Executive.

Kwong Hai Chew v. Colding (1953)

· Chew sought a writ of habeas corpus after being detained as an alien deemed to be prejudicial to the public interest pursuant to CFR § 175.57.

· Detention without notice of any charge and without opportunity to be heard is not authorized by CFR § 175.57(b)

· Court essentially assimilates Chew’s status to that of an alien continuously resident and physically present in the U.S. to ensure him due process rights.

Shaughnessy v. United States Ex Rel. Mezei (1953)

· Mezei was excluded from the U.S. for national security reasons.  Attempts to find other countries to enter were unsuccessful.

· Claims his continued exclusion amounted to unlawful confinement on Ellis Island.

· Court says if the AG excludes for national security reasons, the continued exclusion will not constitute unlawful detention.

Landon v. Plasencia (1982)

· Plasencia (P), a resident alien found to be transporting illegal aliens at the border after a brief absence from the U.S. was denied reentry.

· Court says a resident alien who briefly leaves the U.S. is entitled to due process upon return.

American Immigration Lawyers Association v. Reno (D.C. Cir. 2000)

· Multiple individual plaintiffs and several advocacy organizations allege that certain interim regulations violate IIRIRA contending that expedited removal procedures should not apply to persons with facially valid visas.
· Holding: The IIRIRA’s expedited removal procedures apply to any alien holding a visa, regardless if the visa is “facially valid.”
· Reiterates that initial entrants to the country are not entitled to constitutional protections.
· Expedited removal expands the scope of summary removal but does not violate constitution.
Moral Turpitude
*Not defined in INA

Crimes of Moral Turpitude:

1. Any kind of deceit

a. Fraud

b. Larceny

c. Embezzlement

d. Tax Evasion.

2. Direct Theft

3. All crimes involving children especially sex crimes (abuse, pornography).

4. Generally morally reprehensible crimes.  

a. Domestic violence

“good moral character” § 101(f)

Public Charge

· Public Charge applies to Immediate relatives, Family preference (1,2,3,4); Employment (2,3)

· Affidavits of support required § 212(a)(4)(C):

· All family-based.

· Employment based when petition filed by a relative of the alien.

· 1996 Reforms made affidavits of support mandatory and making them legally binding.

· Federal, state, local agencies may seek reimbursement for means tested programs used by the immigrant.

· Liability extends until:

· Immigrant naturalizes

· Earns 40 “qualifying quarters”

· Petitioner acts as a sponsor and files an I-864 Affidavit of support.

· Sponsors must be United States citizens or Lawful Permanent Residents at least 18 years of age domiciled in U.S., territory or possession.

· Income requirement of 125% Federal Poverty Line.

· Establishing income eligibility:

· Petitioner demonstrates that he/she earns sufficient income.

· Submit proof of sufficient assets.

· Find co-sponsor

Matter of Kohama (Associate Commissioner, Examinations 1978)

· Kohamas, applying for permanent residency, presented affidavits of support from their children as proof they would not become public charges.
· Affidavit of support from a residency applicant’s relatives may be sufficient evidence that the applicant will not become a public charge.
Deportability and Relief from Removal (INA §237)

Post-admission Disqualifiers (§ 237(a))
1. Inadmissible

2. Criminal offenses.  Important: add aggravated felonies after admission, § 101(a)(43)

3. Failure to register, falsification

4. Security, related

5. Public charge

6. Unlawful voters

Aggravated Felonies

Defined: § 101(a)(43)

A. Murder, rape or sexual abuse of a minor

B. Illicit trafficking in controlled substances

C. Illicit trafficking in firearms

D. Money Laundering

E. []

F. Crime of violence

G. Theft offense

H. []

I. Child pornography

J. Racketeering and gambling

K. Prostitution and trafficking in persons

L. Treason, sabotage

M. Fraud or deceit > $10,000

N. Alien smuggling

O. Crime by previously deported alien

P. Counterfeiting of documents

Q. Failure to appear

R. Bribery, forgery or trafficking in vehicles

S. Obstruction of justice, perjury, etc.

T. Failure to appear (felony)

U. Attempt or conspiracy to commit an offense.

Removal Proceedings §240

Burdens


Burden on Alien -§240(c)(2) p. 290

· Alien has burden of establishing

· If the alien is an applicant for admission, that the alien is clearly and beyond doubt entitled to be admitted and is not inadmissible under section 212 OR

· By clear and convincing evidence, that the alien is lawfully present in the U.S. pursuant to prior admission

Burden on Government - §240(c)(3) p. 290

· Government has the burden of establishing by clear and convincing evidence that, in the case  of an alien who was been admitted to the U.S., the alien is deportable.  No decision on deportability shall be valid unless it is based upon reasonable, substantial and probative evidence.

Cases

The Japanese Immigrant Case (Yamataya v. Fisher) (1903)

· Yamataya (P) was ordered deported, but claims that the summary investigation leading to her expulsion violated due process.

· Holding: Expulsion after a summary investigation does not violate due process.

· While the due process clause may prevent administrative officials in the deportation context from acting entirely arbitrarily, it does not require a hearing.

Jacinto v. INS (9th Cir. 2000)

· An individual is denied due process when in immigration proceedings she does not receive a full and fair hearing and as a result suffers prejudice.

· Jacinto was not informed by judge of right to counsel, misunderstood the hearing process and was not allowed to present her narrative. 

· Judge says this violated due process. 

U.S. v. Montero-Camargo (9th Cir. 2000)

· Hispanic appearance is, in general, of such little probative value that it may not be considered as a relevant factor where particularized or individualized suspicion is required.  P. 677 of textbook
Cancellation of Removal; Adjustment of Status

§ 240A(a) – for permanent residents

a. 5 years LPR
b. 7 years “continuous presence”

c. no aggravated felonies

§ 240A(b) – for nonpermanent residents

a. physical presence 10 years [non-LPR]
b. Good moral character

c. No §212 crimes

d. Removal would result in exceptional and extremely unusual hardship to the alien’s spouse, parent, or child, who is a citizen of the U.S. or an aien lawfully admitted for permanent residence.  

In Re Gonzalez-Recinas (BIA 2002)

· Gonzalez Recinas appeals denial of application for cancellation of removal based on exceptional and extremely unusual hardship pursuant to § 240A(b).

· Court says IJ erred and should have granted her application.

· Factors considered when deciding cancellation of removal include: age, health and circumstances of qualifying family members and how a lower standard of living or adverse conditions in the country of return might affect those relatives.

· Recinas has 4 U.S. citizen children, no close relatives in Mexico, estranged husband.

Po Shing Yeung v. INS (11th Cir. 1995)

· Po Shing Yeung (D), an immigrant was convicted of attempted manslaughter and found deportable by IJ.
· Court says the constitutional guarantee of equal protection afforded by the due process clause of the 5th amendment is applicable to aliens in deportation proceedings.
Matter of Arguelles (BIA 1999)

· Arguelles (P) sought review of the IJ decision to deny his application for voluntary departure on the basis of his demonstrated bad moral character pursuant to § 240B.
· While the 1996 amendments eliminate the requirement that an alien demonstrate good moral character, discretionary review as to whether the alien merits voluntary departure still allows for this determination.  Totality of the circumstances review standard allows the IJ the opportunity to evaluate any evidence of bad character.
Voluntary Departure §240B p. 300
Detention

Habeas Corpus

· Article 1, Sec. 9, U.S. Constitution “The privilege of writ of habeas corpus shall not be suspended except…

· Read: Congress needs to suspend habeas corpus.

INS v. St. Cyr (2001)

· St. Cyr alleged that in reaching its decision to deport him, the INS relied on statutes that were enacted after he pled guilty to a crime.

· The district court has jurisdiction to entertain an alien’s challenge in a habeas corpus proceeding alleging that the AG has made an error of law in his deportation proceeding.  The restrictions on discretionary relief from deportation in the 1996 statutes  do not apply to removal proceedings brought against an alien who pled guilty to a deportable crime before their enactment.

Zadvydas v. Davis (2001)

· An alien who has already been admitted in the country, but who is subsequently ordered removed, can only be detained after the initial 90-day removal period for a period reasonably necessary to secure alien’s removal.  The alien cannot be indefinitely detained.

· Case seems to say that if congress is express as to the AG’s authority, it detain indefinitely.[image: image1.png]
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