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Chapter 2 – History of Public Land Law

Chapter 3 – Authority on the Public Lands: The Constitution, the National Government and the States

· Congressional Power over use or allocation of public lands and resources

· Stems from 3 areas
· Commerce Clause
· Treaty Clause
· Spending Clause
· What governs conflicts between federal and state powers

· Enclave Clause
· Property Clause
· Supremacy Clause
· Jurisdiction within federal enclaves

· Nearly obsolete because of broad interpretation of Property Clause

· Enclave Clause – Art. I, Section 8, Clause 17 – Congress has exclusive jurisdiction over the district of columbia and “all places purchased by the consent of the [state] legislature for the erection of Forts… 
· Extended to situations where the govt. owned land that it acquired before the states existed or the staes attached conditions to cessions of jurisdiction
· Only 6 percent of total federal land holdings
· Fort Leavenworth R. Co. v. Lowe – State reserved state taxing power over land – fed. govt. argued exclusive
· EXCEPTION – for areas used for military purposes
· The Property Clause on Federal Lands

· Art. IV, Section 3, Clause 2 – Congress shall have power to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States.
· Differing Views on the Property Clause
· Radical - Permanent federal ownerhisp of nongovernmental lands outside the purview of the Enclave clause is unconstitutional – Sagebrush Rebellion – rejected by courts
· Moderate – US only a proprietor of the lands not enclaves and thus are subject to state law like private landholders – rejected by courts
· The Rule: The US remains sovereign when it owns land , and congressional property clause power is without limitations – where state law conflict with legislation passed pursuant to the property clause, the law is clear: the state law must recede. Kleppe v. New Mexico & United States v. Gardner
· The Property Clause Off Federal Lands

· Rule: It is within the const. power of congress to order action that may involve entry on lands of private individuals so long as such power is directed solely to [the public lands’] protection. Camfield v. US (fence case)
· Minnesota v. Block – limiting use of lands adjacent to fed. lands
· Congress can regulate if protecting the uses of the adjacent fed. land
· 2 prong test
· If congress enacted the restrictions to protect the fundamental purpose for which the federal area had been reserved
· And the restrictions reasonably relate to that end
· Other Constitutional Authorities over Federal Lands and Natural Resources

· Commerce Clause

· Congress’s power over interstate commerce included fed. control over navigation
· Spending Clause

· Used to justify fed. water projects to promote the general welfare
· Treaty Clause

· Used to protect wildlife and water resources off and on public lands (Migratory Birds)
· Federal Preemption

· General Rule: On nonenclave federal lands, state law governs unless it has been preempted or otherwise overriden by federal law – issue is how often and to what extent Congress can exercise these powers (federalism).
· Federal preemption of state law occurs when:

· Congress says it does – express
· Rarely occurs
· Example – state endangered species laws can’t be less restrictive than fed.
· Congress occupies the entire regulatory field, to the exclusion of state law
· Rarely occurs
· Main focus - State law directly conflicts with federal law
· Main focus - State law stands as an obstacle to the accomplishment of a federal purpose 
· Case law

· Ventura County v. Gulf Oil Corp. – Oil lease on federally owned land – county wanted to require zoning permit
· Rule: State law preempted – murky reasoning – local permit scheme in conflict with fed. program ad obstacle to undefined federal purpose
· Cal. Coastal Commission v. Granite Rock – limestone claim in national forest need state permit
· Court found no preemption – not just land use regulation, environmental - congress didn’t intend to preempt state environmental regulation
· Dissent – duplicative permit system inherently in conflict with fed. regulatory scheme and land use regulation automatically preempted (ventura)
· Argue both land use regulation and environmental regulation – hard line to draw

· Takings limits on the exercise of congressional Power

· 5th and 14th amendments – prohibit governmental taking of private property  for public use without just compensation
· Major Issue: will takings law pose obstacles to the accomplishment of the regulatory objectives of the federal land management agencies, which, historically, have been immune to takings challenges.
· Background

· Penn Coal v. Mahon – govenmental regulation of property could not go to far without requiring the payment of compensation to sustain it.
· Modern Law

· Regulation must be sufficiently relate to the states alleged regulatory interest or will be a taking – Nollan
· Is a taking if deprives land owner of all economically viable use – Lucas
· There must be a rough proportinality between the exactiond demanded and the anticipated impacet of development – Dolan
· United States v. Locke – natural resource taking
· Taking due to non compliance
· No taking burden minimal and statute and purpose reasonable
· Mountain States Legal Foundation v. Hodel
· Wild horses stripping grazing land is taking – reduction in value of land not a taking 
· Limitations imposed by contracts for the use of federal land and resources

· Contractual commitments may effectively limit the ability of the government to manage natural resources
· Permits and contracts usually treated the same
· Major Issue: The govt. allowed to alter contracts (police power) but does the govt. owe the other party money for doing so?
· Rule: Govt. must give money back if broke promise, repudiated contracts.
· Mobil Oil Exploration and Producign Southeast v. US
· Look at if breach is substantial
· Was delay substantial
· Waived right to restitution
· Unmistakeability Doctrine and Sovereign Acts  Doctrine

· Winstar – If contract clearly sets forth the rights and responsibilities of the parties the terms of the contracts control, and the government should not be permitted to shield itself from any potential liability under the sovereign acts defense.
· Prineville Sawmill Co. v. United States
· Mistake in bidding process
· To get over sovereign acts must find abuse of discretion
· Look for
· Subjective bad faith on the part of the official
· Absence of a reasonable basis for the administrative decision
· Amount of discretion entrusted to the procurement officials by applicable statutes and regulations
· Proven violation of the applicable statutes and regulations
Chapter 4 -  Authority on the Public Lands: The Executive and The Courts

· Background framework: congress manages federal lands and resources, executive must carry out the legislative commands and the courts must decide whether it had done so in a manner consistent with statutory delegations.

· Delegation – congressional power to delegate authority
· Broad power to delegate 
· 2 major issues
· extent to which subdelegating can be made to non-federal sources

· Is this devolution a good idea as a matter of policy

· Powers delegated to head of agency can be subdelegated to inferior agencies or officials if express but CAN’T be delegated to private citizen groups (NRDC v. Hodel)
· Agency delegated to must keep final control and decisionmaking authority – National Park and Conservation Association v. Stanton
· Policy

· Uniformity

· Experimentation with alternate management plans – Baca Ranch – balance local and national interests

· Judicial Review
· Become much more frequent for 3 reasons
· Courts more aggressive in reviewing administrative actions – Hard look doctrine (courts can scrutinize both the substance of federal agency decisions and the processes by which they are reached) – Citizens to preserve overton part, inc. v. Volpe
· Congress has enacted much more hard statutory law to govern these federal land decisions (NEPA)

· Judicial review burgeoned because there are many new classes of plaintiffs and lawyers available to represent them.

· Standing
· Most federal land/natural resources cases filed pursuant to APA – authorizes suit by any person adversely affected or aggrieved by agency action within the meaning of a relevant statute

· Sierra Club v. Morton – institutional interest in the conservation and sound management of national parks and forests alone was insufficient to confer standing but an organization whose members used the affected area, even for solely aesthetic or recreational purposes, had standing to sue on their behalf

· Lujan v. National Wildlife Federation – use of lands “in the vicinity” not enough to overcome summary judgment – didn’t mess with Sierra club which dealt with motion to dismiss.

· Also must have agency action before having standing and show that agency action  harmed organization – final review

· Exhaustion of Remedies, the Foreclosure Rule, Laches and Ripeness
· Exhaustion of remedies – have to exhaust all agency remedies before bringing suit - can exclude people from court if they have not raised issues in the administrative process if have chance to

· Foreclosure – plaintiff must raise all factual and legal issues in the agency or may be foreclosed from raising the issues on review.

· Laches
· Ripeness
· General Rule: can’t sue until the issues have become sufficiently concrete for judicial resolution

· Ohio Forestry Association Inc. v. Sierra Club – clear cutting case

· To determine fitness look at:
· Whether delayed review would cause hardship to the plaintiffs

· Whether judicial intervention would inappropriately interfere with further administrative action

· Whether the courts would benefit from further factual development of the issues presented.

· Here not ripe because further decisions had to be made before any clearcutting actually took place

· Part of plan may be ripe – piecemeal litigation

· Sovereign Immunity
· Amendment to the APA abolished for most purposes - nonmonetary

· Monetary still limited – breach of contract, negligence torts, etc.

· Procedure; Standard for Injunctive Relief
· APA made easy – no money amount, can name the US as party

· In environmental actions injunction usually needed – balance of harms will favor injunction

· Committed to Agency Discretion by Law
· Judicial review of agency action is available EXCEPT to the extent that:

· Statutes preclude judicial review

· Agency action is committed to agency discretion by law

· Limited but does work – Citizens to Preseve Overton Park v. Volpe
· Agency actions are presumptively reviewable

· Actions in the nature of prosecutorial discretion are unreviewalbe (here federal highway act prohibited approval of fed. funds to construct highways through parks unless there was no reasonable alternative)

· The record on review and the scope of review
· Record on Review – limited to agency’s own administrative record – remand if inadequate

· Scope of review – court generally highly deferential to administrative findings and conclusions

· APA lays down six standards under which courts shall set aside agency action

· Did the agency comply with statutory and regulatory procedures?

· Did it act within the bounds of its statutory authority?

· Did it properly implement its statutory authority, or did it abuse its discretion by acting arbitrarily or capriciously?

· Udall v. Tallman
· Major issues with agency’s interpretation yet still found that it was no unreasonable – also give even more deference to the agency when it is an administrative regulation at issue not a statute

· Wilderness Society v. Morton (TAPS case)
· Deference has limits

· Reasons for deference

· Administrative expertise in the area

· Congressional acquiescence in the administrative interpretation

· When statute is clear on its face, that law must be applied without inquiry into its wisdom or workability and regardless of contrary administrative construction.

· Chevron Doctrine
· 2 part test for deference

· if the intent of congress is clear that is the end of the matter – for court and agency

· if statute not clear on the precise question at issue the court must defer to any reasonable agency interpretation unless not one that congress would have sanctioned

· Executive withdrawals and reservations
· Withdrawal – a statute or order that temporarily or permanently changes the status of a defined parcel from available to unavailable for certain types of disposition or use

· Reservation – a legislative or executive designation of a withdrawn tract as primarily or exclusively suitable for specified federal purposes, such as wildlife conservation

· Ways accomplished
· Congress retains control – National Parks

· Congress gives executive power to withdraw and reserve land for specific purposes – Antiquities Act (national monuments)

· Tulare County v. George W. Bush
· P argue that land set aside through Antiquities Act overinclusive – to protect giant sequoias but only 6% of land has the sequoias in it

· Ct. Holds – no set of facts on which the P could show this violates the Antiquities Act – can review if president acted in accordance with standards of the act but can’t review determinations and factual findings. (In his discretion)

· A specific natural resource may be withdrawn from disposition – Mineral Leasing Act

· Modern Withdrawal Under FLPMA (1976)
· Consolidates executive withdrawal to the Interior Sec. – must get the consent of other departments before withdrawing land

· Three routes to withdraw

· Sec. May make small withdrawals (less than 5000 acres) for any purpose and at any time up to 20 years

· Submission of parcels over 5000 acres must be approved by either house of congress – they can veto

· Emergency withdrawals for up to three years to preserve values that would otherwise be lost, must also report to Congress – made at the request of congressional committees

· Congress veto power probably unconstitutional

· INS v. Chadha – similar legislative veto struck down because didn’t require passage by both houses (bicameralism) no presentment to the president for signature or veto.

· National Wildlife Federation v. Watt
· Plaintiff claimed that section 204(e) withdrawal distinghished from legislative veto – forced withdrawal can’t be done without bicameralism – court found not patently unconstitutional

· Land Exchanges, Sales, and Other Transfers
· Land Acquisitions
· Follow three patterns

· Congress designates a special management area and authorizes the agency to acquire land within the boundaries

· Legislation states a goal, such as preservation of waterfowl, and give the agency general authority to acquire land or interests in land to achieve that goal

· Congress encouraged miscellaneous acquisitions for purposes of access or consolidation of existing holdings

· Land Sales
· Federal Law controls sale of national park, national forest, and national refuge lands

· FLPMA governs BLM lands

· Factors to look at

· Land use planning must determine that tract for sale is not needed for federal purposes

· Fair market value

· Legislative veto for large sales

· Must retain the mineral estate

· Does allow some transfers to state and local governments as well as non profit entities

· Federal Property and Administrative Services Act (FPAS) my dispose of excess surplus govt. real estate to federal agencies, other public bodies or private enterprises – excludes public domain, national forest, and national park lands

· Moving Federal Lands Around the Federal Family
· FPAS can be used to acquire land from other fed. agencies for conservation purposes – i.e. Golden Gate National Recreation Area – urban gateway parks

· Used in conjunction with the Bases Realignment and Closure process

· Land Exchanges
· All the fed. land management agencies delegated power to exchange lands under their control for private lands – consolidate fragmented holdings

· Major factors: Exchange in the public interest and exchanging agency must receive lands of at least roughly equal value (FLPMA)

· National Audubon Society v. Hodel
· Island exchange for oil production

· Sec. Used correct procedures and properly interpreted the public interest criterion but on merits came to wrong finding – inflated benefits of easements and downplayed deteriments to loss of island as wildlife refuge

· More uniform rules for appraisals now – Federal Land Exchange Facilitation Act
· Congress can pass legislation to exchange in west where fed. land scattered – Utah Project Bold

CHAPTER 5 – Overarching Legal Doctrines: The Public Trust, NEPA, Planning Statutes and the Endangered Species Act

· The Public Trust Doctrine

· Very little practical impact on fed. public land law
· Basic Concept – States hold ownership of certain properties and resources in trust for the people.
· Illinois Central R.R. Co. v. Illinois – state cannot alienate trust lands in harbor if will interfere with public fishing, navigation, commerce.
· Post-1970 use

· National Audubon So’y v. Superior Court (Cal.) – mono lake case
· Appropriative water rights are subject to apublic trust that requires curtailment of the water right if necessary to protect trust resources.

· States in general is that where agencies fail to impose restriction on private development that threatens to destroy public access to important public resources, the courts should imply and enforce those restrictions.
· Major Question: Does any sort of public trust doctrine or duty apply in relation to ownership and management of federal lands?

· One cal. court said yes
· Overall opinion is that the statutes, secretary and congress in charge, not the public trust docrine
· The National Environmental Policy Act (NEPA)

· All federal land management agencies are subject to NEPA’s environmental assessment and planning requirements
· Cool reception by Supreme Court and doesn’t have any bite BUT – Forces fed. agencies to incorporate environmental considerations into decision making processes and delays projects.
· 2 Principle statutory objectives – courts

· Require agencies that might not have done so previously to consider the potential environmental consequences of contemplated actions
· NEPA is an environmental full disclosure law – goes to fed. agencies, state agencies and public review
· Basic Elements
· Responsibility of fed. govt. to be trustee of environment for future generations – largely ignored
· Environmental Impact statement (EIS) required for every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment
· Elements of EIS requirement – Procedural Review for the court
· No substantive review – Robertson v. Methow Valley Citizens Council
· NEPA doesn’t mandate particular results just prescribes the neccesary process
· Must be federal action
· Action by federal agency
· Cases where small federal role, large environmental consequences
· Segmentation cases – federal funding for one segment of the hwy
· EIS at beginning of project usually favored by court
· Must be action or proposal for action
· Action required/inaction insufficient
· Proposal for action exists when agency has a goal and is preparing to make a decision
· Kleppe – US leasing coal – national EIS done, local done – no necessity to do regional where no US regional plan
· Legislation proposals
· Legislative proposal by fed. agency to congress subject to EIS
· Request for appropriation not subject to EIS
· President not an agency thus not subject to NEPA
· Must have significant effect
· Effects which may be major and which are potentially subject to federal control and responsibility
· Significant: look at context and intensity
· Must have causal connection between action and change in the physical environment – Metropolitan Edison Co. v. PANE
· If promise to mitigate can avoid NEPA – Cabinet Mountains Wilderness v. Peterson
· What does an EIS contain
· Assess the environmental impact of the proposed action

· Any adverse environmental effects which cannot be avoided if the proposal is implemented
· Alternatives to the proposed action
· Relationship between local short-term uses of the environment and enhancement of long-term productivity
· Any irreversible and irretrievable resource commitments involved in implementation of the proposal
· EIS Options
· Agency must determine the scope of the action – how many actions to considers, when must actions be considered together
· May tier impact statements – consider impacts of program – then specific action
· Incorporate by reference
· Judicial Review of EIS Adequacy

· If reviewing choice to not prepare review under arbitrary and capricious
· When reviewing the sufficiency of EIS apply “rule of Reason” – if the statement contains a reasonably thorough discussion of the likely environmental effects of the proposal and its alternative, the reviewing court is unlikely to enjoin project implementation.
· If vague, inflate economic benefits, or rely on state scientific evidence will probably be remanded
· Discussion of alternatives
· Courts vary – no action alternative
· Injunction
· Court doesn’t have to grant injunction if finds NEPA violated
· Balance the equities – Kleppe
· Comparing the harms that would be suffered by the parties in the presence and absence of injunctive relief
· When injury likely then balance will usually favor injunction – money damages doesn’t help in environmental injury
· Planning Processes for Federal Lands and Resources

· After NEPA Congress mandated formal planning procedures for all four of the fed. management agencies – generally very imprecise
· National Forest Planning Process – Sierra Club v. Marita
· Environmental impact
· Elaborate system
· Revised every ten years 
· BLM Planning 
· Previously had very little planning
· Under FLPMA
· Use and observe principles of multiple use and sustained yield
· Interdiciplinary approach to achieve integrated consideration of physical, biological economic and other sciences
· Priority to designation and protection of critical environmental concern
· Rely on inventory of public lands
· Consider present and potential uses of public lands
· Scarcity of values involved and alternatives

· Long term v. short term benefits

· National Wildlife Refuge

· National Wildlife Refuge Improvement Act

· Comprehensive conservation plan – same as most others but must designate administrative/visitor sites and recreation uses

· National Park System

· Master plans

· Preservation of areas resources

· Types and intensities of development

· Identification and implementation for visitors

· Potential modifications to external boundaries

· All Plans
· Public participation

· Binding – as long as contain guidance on the matter

· Endangered Species Protection

· Endangered Species Act – 16 USCA 1531-1543

· Goal: Conservation of endangered and threatened species and the ecosystems upon which they depend
· 2 main agencies – Fish and Wildlife & national Marine Fisheries Service
· Special Committee – Endangered Species Committee (God Squad) – authorizes projects barred by ESA.
· TVA v. Hill – favorable view of the ESA – broad power
· ESA works retroactively
· Appropriations for the dam did not override the ESA
· Injunction the correct form of remedy
· Major Sections involved in public land law litigation

· Listing

· FWS lists species it finds to be endangered or threatened
· endangered means a species that is in danger of extinction throughout all or a significant portion of its range – great protection
· threatened means the species is likely to become endangered within the foreseeable future – less protection
· based on scientific and commercial data – economic considerations irrelevant
· If animal not listed court review is arbitrary and capricious
· Northern Spotted Owl v. Hodel – not listing owl was arbitrary and capricious because unsupported by expert scientific data
· Critical habitat designated at same time as the listing

· Definition: the area occupied by the species at the time of listing which is essential to is conservation and which may require special management considerations of protection
· Economic considerations are relevant
· Section 7 – Consultation 

· Precludes federal agencies from taking actions likely to jeopardize the continued existence of listed species or result in the destruction or adverse modification of their critical habitat – before taking action must determine if there are any listed species in the area and if so whether it is likely to be affected by the action
· Biological assessment done to determine if action will have effect – work into the EIS of NEPA
· At end of consultation the FWS issues a biological opinion

· If biological opinion concludes action would jeopardize the action cannot proceed unless FWS suggests alternatives that avoid the problem
· Biological opinions MUST be done and lack of doing so is not a de minimus violation – consultation procedures must be followed – Thomas v. Peterson – injunction the proper remedy
· When new species listed there must be new consultation on even if already done – Pacific Rivers Council v. Thomas
· Duties to Avoid Harm and Conserve Listed Species – Section 7

· Agencies must not take action that is likely to jeopardize a listed species – Interpreted broadly – Thomas v. Peterson – enjoined action due to potential impact on wolves even though unclear that any wolves were in the area
· Can also require land management agencies to take affirmative steps to conserve listed species
· Sierra Club v. Glickman – fed. agencies must develop programs for conservation of all endangered and threatened species
· Section 9 – Prohibition on Takings

· Federal Land Users and Managers subject to – subject to criminal penalties
· Babbitt v. Sweet Home Chapter – takings provision applies to all listed species, not extended on case by case basis and definition of taking good
· Definition included – harm or harassment – each defined boradly to include significant habitat modification and disrputon of normal behavioral patterns
· Activity that creates mere risk of injury not a taking – American Bald Eagel v. Bhatti
· Incidental take – takings otherwise prohibited by the statute that result from but are not the purpose of carrying out an otherwise lawful activity
· Relationship between section 7 and section 9

· Agencies must comply with both – compliance with section 9 may be met through the consultation process called for by section 7.
· Arizona cattle growers’s association v. US fish and wildlife – ranchers made that FWS issued incidental taking based on possibility for incidental take
· Incidental taking statement must be issued only after an incidental taking actually found
· FWS arbitrary and capricous in issuing ITS and by properly specificying amount of anticipated take and determining when level of take exceeded.
· Recovery Plans

· Section 4 – to develop and implement recovery plans for conservation and survival of the listed species if would be useful – not specific enough thus litigation says that plans are discretionary
· Reintroduction

· Into past habitat – gray wolves in yellowstone
· Experimental populations outside of range – wholly separate from nonexperimental populations
Chapter 6 – The Water Resource
· The Acquisition of Water Rights on Federal Land

· How works with state water law – superimposed over state system in some respects and subordinate to state system in other respects – state law paramount but limited
· Early acts showing states retained most power
· Mining Act of 1866 – all water rights recognized and protected under local law shall be maintained and protected even on the public lands
· Desert Lands Act – public water shall remain free and be held free for appropriation
· Limitations
· Commerce power – all navigable waters US maintianed uninterrupted navigability – US v. Rio Grande Dam and Irrigation Co.
· Federal common law to allocated interstate waters by equitable apportionment – Kansas v. Colorado
· Winters Doctrine – Federal implied reserved water rights – when Us reserved land impliedly reserved sufficient unappropriated water to serve the reservations purpose
· Applies to all federally reserved lands reserved for a purpose not just Indian reservations – Arizona v. California (impliedly reserved enough water for future requirements of the national forests, recreation areas, wildlife refuges established by legislation or executive order)
· Reservation for national monument impliedly reserved sufficient water to insure species continuation in that monument – Cappaert v. US (pupfish
· Issue: Did government intend to reserve available water?
· Presumes intent if necessary to accomplish reservation purposes
· Avoided groundwater issue – said was surface water (make argument, isn’t it all linked)

· Winters Limited

· US v. New Mexico – Forest service wanted implied right for stockwatering aesthetic, environmental recreational and fish purposes
· Organic Act – congressional intent to reserve the national forests for timber and watershed purposes – secondary purposes can’t get implied water rights
· Need explicit congressional intent to reserve water instead of inquiring whether an implied reservation was necessary to protect the forests and the purposes for which they were reserved
· Fed. implied reserved water rights now construed narrowly

· Congress now usually directly addresses water rights

· Reserved Water Rights By Land Category

· National Forests

· US v. New Mexico – for limited purposes – argue that fit in with those purposes
· National Parks 

· Organic act of 1916 probably applies – usually not of issue
· Popular cultural icons
· Important contributors to local economies
· Don’t consume much water
· Headwater areas usually
· National Monuments

· Cappaert – if part of purpose
· US v. City and County of denver – no water right because reservation for preservation of historic and scientific interests not recreations
· National Recreation and National Conservation Areas

· If put in purpose
· National Wildlife Refuges

· Sec. Must acquire under state law the water needed for refuge purposes
· Wilderness Areas

· Designation does not reserve unappropriated water in – highly political
· Wild and Scenic Rivers

· Contains reservation language – unclear how much
· BLM

· Withdrawn not reserved so no water rights unless specially reserved for a purpose requiring water
· Fed. Water rights without implied reserved rights doctrine

· US as landowner entitled to all benefits of state law enjoyed by any private landowner
· Sovereign cooperation
· State v. Morros – fed. land agencies applied to state water agency for water rights to maintain water level in lake for recreation and wildlife
· State agency denied – State court held that diversionless federal water rights were in the public interest
· McCarren Amendment – US waived immunity to suit in water rights adjudications in state courts – includes federal implied water rights claims but not to one on one disputes but general stream adjudications only
· Federal Water Resource Development – Fed. Law often governs water resource development while state law governs rights and allocations

· Dams and reclamation programs
· Federal Hydropower Licensing and Federal Lands – Federal Power Act – overrides contrary state law
· FERC subject to limitations by other fed. agencies governing the reservation with respect to projects located within the fed. reservation – Escondido Mutual Water Co. v. La Jolla Band of Mission Indians
· American Rivers???
Chapter 8 – The Timber Resource

· Traditional Forest Service management

· Multiple-Use, Sustained-Yield Act
· National Forests Administered for 5 purposes
· Outdoor recreation
· Range
· Timber
· Watershed
· Wildlife and fish purposes
· Sec. Of Agriculture administers resources of national forests for multiple use and sustained yield of the products and services and give due consideration to values of various resources in particular areas.
· Multiple Use – management of renewable surface resources so that they are used in the combination that best meets the needs of the american people – very abstract constrained to agency discretion
· Sustained yield – achievement and maintenance in perpetuity of a high-level annual or regular periodic resource output without impairing land productivity
· National Forest Management Act – agency discretion formidable obstacle to parties challenging Forest Service decision on judicial review
· Forest service must identify lands that are physically or economically unsuitable for timber production
· Physical Suitability 
· If harvesting would cause irreversible damage to soil, slope or water shed conditions 
· Such lands can be restocked within five years after harvest
· Protection provided for bodies of water – can’t adversely affect water conditions or fish habitat
· Economic Suitability – Below cost timber sales
· Has just reduced amount of below costs sales not ended it
· No sales so uneconomic that courts have stepped in
· Diversity
· Provide for diversity of plant and animal communities based on suitability and capability of the specific land area
· To preserve diversity the Forest Service has designated indicator species to serve as proxies for a large number of species
· Sierra club v. Marita
· Do not have to set aside large areas of land to study island biogeography at expense of other forest plans – deferred to agency expertise that islands would work – diversity of habitats insures diversity of species
· Population data does not need to be gathered as to all the animals in the area – to do so is not plainly erroneous or inconsistent with the FS regulatory duty – just have to maintain enough acreage for species survival – Inland Empire Pub. Lands Council v. United States Forest Service
· Rotation Age and Culmination of Mean Annual Increment (CMAI)
· Cutting can only occur when stands of tress have reached the culmination of mean annual increment of growth – hard to enforce, differing measurements
· Sustained Yield and the Concept of NonDeclining Even Flow
· Forests be managed so that timber can be produced in perpetuity
· Nondeclining even flow – same level of harvest be maintained annually in perpetuity – sets amount that can be removed every year forever as amount that can grow
· Clearcutting
· Limited to 25 acres where 
· Determined to be the optimum method
· Impacts determined
· Blend with natural terrain
· Consistent with protection of soil, etc.
· Binding Effects of Forest Plans
· If EIS does not evaluate whether the sale complies with the Forest Plan then sale will be enjoined – Neighbors of Cuddy Mountain v. USFS
· National Forest Roadless Initiative – no roadbuilding and timber harvesting in 30% of national forest system
· Characterization of roadless areas
· High quality of undisturbed soil water and air
· Sources of public drinking water
· Diversity of plant and animal communities
· Habitat for threatened, endangered, proposed, candidate, and sensitive species – 25% of all endangered animal species in roadless areas
· Recreation
· Reference landscapes – tabs on how development effecting other landscapes
· Natural appearing landscapes with high scenic quality
· Traditional cultural properties and sacred sites
· Fiscal
· National direction vs. Local Decisionmaking
· National looks at whole picture – local doesn’t always
· Sections – pg 768
