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FAMILY LAW

Fall 2007 * Sedillo Lopez

 INTRODUCTION

Why do people get married? 

· Love

· Children

· Legal rights (inheritance, taxes, etc.)

· Stability

· Insurance

· Companionship/friendship/partnership

· Citizenship

· Money

· Religion

· Social norm

· Commitment

The legal system’s interest in this relationship?

· Promote social values

· Encourage certain types of family structures that are better for society

The system (see diagram on back of syllabus)
· All district courts have general jurisidiction to hear family cases, but they specialize for efficiency. Elder cases stay in district court, NOT in family law court.

· In Bernallilo county, there is a family law court. There is a court clinic, where custody disputes are sent for decision. There are child support hearing officers (state law requires these cases to be heard in a certain period of time). They make recommendations to judge after revieweing evidence, and judge signs off. DV has  strict timelines. There are DV commissioners who hear these cases and make recommendations to family law judges, who review & sign off.  Children’s court is also separate: adption, abuse & neglect, juvenile justice, kinship/guardianship of a minor. 

· Children Youth & Families Department: They investigate cases like abuse

· APPEALS go up to NM Court of Appeals, and then upwards to NMSC

· Federal question in family case: USSC

· Hague Convention creates a federal basis for jurisdiction, allowing a litigant to choose state or federal court.

· Congress has enacted federal statutes re family law: VAWA, DMA, etc., getting involved in what were local issues.
I. MARRIAGE & ITS ALTERNATIVES


A. What is a Family?

1. When are adult partners a family? Why does the law care?

2. Should the law make distinctions based on family status at all?

3. When family membership matters, how should it be determined? Legal? Blood? Function? 

· Profound disappointment when expectatios not met in terms of relationship.

· Law is involved in family issues b/c making judgment on what’s good for society.

· Regan p. 3: Commitments are identity-conferring. Every individual is benefitted by the structure of the family. Problem with reasoning: Society is not behaving as the author says in the strict sense of heterosexual marriage and narrow definitions of “family.”

· Family provides many social benefits that would otherwise burden society.

· Fineman: Get rid of marriage and have government focus on the relationship. Society has changed now, so her theory takes this into account. 

· Wardle: Consrervative view of family as seedbed of democracy.

· Hewitt v. Hewitt: Husband assured “wife” they were married when they were not, and at the wife tried to get property on divorce. Then wife amends complaint sounding in implied contract/unjust enrichment. Court of Appeals: they held themselves out as a couple and were not unconventional. Supreme Court seems to hold the traditional view, whereby didn’t want to undermine the integrity of the institution of marriage. LEGAL VIEW. THIS IS NOW THE MINORITY VIEW DUE TO RESURGENCE IN COMMON LAW MARRIAGE & K PRINCIPLES.

· Braschi v. Stahl: 2 gay men in rent controlled apartment. Allowed to be defined as a family member upon death of one partner after an objective examination of the relationship of the parties. Purpose of legislation was to prevent dislocation of family members during a time of emotional loss. FUNCTIONAL VIEW. Problem with this: subjective; requires individual examination (expensive).

· Dissent: Concerns are overbreadth & administrative practicality. Fraud is also a possibility w/ functional approach.


· This concept is limited in terms of custody disputes to lesbian partners.

· Unemployment law has respected economic dependency issues.

( Difference b/w cases: heterosexual couple were NOT barred from marriage; a way to extend rights to disenfranchised groups.

· City of Ladue v. Horn: Conceptual, mixed family where there was a commitment and obligations of support, but no marriage. Zoning code did NOT define them as a family. Purpose is safety, morals, & general welfare of community.This becomes a constitutiona issue. Strict and rational basis scrutiny are discussed. This was NOT a fundamental right, but an economic right. There was no blood/legal relationship, as in precedent case City of East Cleveland.  

· Borough of Glassboro v. Vallorosi: 10 college students sharing a house. Local ordinance was designed to prevent this, but since students had stability & permanence according to statute, were considered a family. Definition: a single housekeeping unit; stability, permanency & functional lifestyle. Type of scrutiny seems to be intermediate.


B. Property Implications of Marriage

· “Family”-- approaches
 

· Functional family: Expensive to administer b/c requires judgment or process of definition of this family. For zoning purposes, rational basis test( states define

· “Legal”

· Blood/genetics

· Myth of marital unity: That husband and wife are one entity; goes back to Genesis. 
· Historical function of property law is to transfer wealth intact over the generations. 2 marital property systems:

	
	Ownership
	Management
	Control 
	Distribution

	Separate property (common law)

Pre-MWPA
	Husband (w/dower right)
	Husband 
	Husband
	Husband (esp. with children)

	Post MWPA

Wife keeps own property; no interest in joint property
	Title in husband; wife owns what she had before
	Husband; title governed
	Husband; title governed
	Control of each; but her property protected from joint debt or his debt.

	Community property (pre ERA) All wealth accumulated during marriage regardless of title
	Premarital wealth separate
	Husband
	Husband
	Husband

	Community property (post ERA)
	Premarital wealth separate
	Equal
	Equal
	Presumption of equal ownership


Concept of CP: Title doesn’t matter!

· Murdoch v. Murdoch: Title is at issue. Couple bought & sold many ranches over time. Money from previous investments used in buying ranch at issue; wife claimed half interest in property which bore husband’s name. Claiming resulting trust (equitable relief which required common intent). Her claim denied b/c no common intention that she’d have an interest in the property.  Common intent relates back to concept of unity.

· How to overcome common intent: Misrepresentation; no evidence of salary—he said, she said problem. What could she have done? Joint tenancy at time property was acquired. Could’ve documented financial contributions to purchase price.  Even affidavit with his intent to share or contract would’ve been good.

· BUT trend is against this harsh result b/c courts invoke their equitable power. 

· Family law courts = equity; have discretion to fashion w/equitable remedies. No jury (except in TX; have juries in family law trials).

· Uniform Marital Property Act: Only passed in WI b/c every state has a different heritage and dislikes certain things about the uniform acts.

Boggs v. Boggs: ERISA preempts state law. Surviving spouse is entitled to annuity as a policy matter, so sons from previous marriage had no right to the fund bequest from their deceased mother. Lower court’s reasoning: states decide ownership interests (federal law dictates how administered), and first wife had this interest in husband’s pension plan. USSC reasoning: Federal law substantive, not just administrative--should give surviving spouse a stream of income. Shows how federal law is encroaching on traditional state law. Does the Supremacy Clause mean ERISA “takes away” community property? Not necessarily, due to QDRO (qualified domestic relations order). Upon divorce, can get order that plan administrator of pension to pay an alternate beneficiary the benefits than a current spouse, for example, when the pension plan is distributed. Creditors cannot get to retirement funds, and this stream of income constitutes most Americans’ property.

	(Current)
	Common Law
	Community Property
	Hopi
Default rule: (Custom & tradition)

	Ownership
	Title controls
	Joint ownership of prop acquired during marriage; separate property defined
	Wife (clan)

	Management (rents, profits, improvements)
	Title controls
	Joint management of real property (in theory)
	Wife or mother clan

	Control (buy, sell, mortgage)
	Title controls
	Joint control. RP MUST be jointly controlled. w/ PP, title controls (even though community funds used)
	Wife or mother clan

	Distribution (death, divorce)
	Title controls (exceptions based on equity)
	Right of survivorship of community interest.
	To wife’s eldest daughter


· Pg. 60 copyright: Income from copyright is CP; federal law says ownership belongs to author. Copyright didn’t preempt the field—just allowed ownership & control in author, and didn’t preclude spouse from enjoying economic benefit.

· Pg. 63 problem: ERISA preemption of state law. 


C. Other Types of Property Management & Control

· McGuire v. McGuire: Cheap husband who would not provide maintenance and support where the couple was still married. In lower court, husband was obliged to pay up. Nebraska supreme court reversed. Husband’s constitutional claims: privacy & autonomy. He wins b/c court is reluctant to intervene. Enforces family privacy concept. However, scholars argue that this robs weaker parties of key rights.

· Zone of privacy for family—state will not intrude.

· Dissent: as a matter of equity, wife should be entitled to help. The rule promotes divorce and this is a bad social policy.
· Sharpe Furniture v. Buckstaff: Wife ordered sofa, husband was obliged to pay. Back then, WI was a common law jurisdiction. It is now community property.  Doctrine of necessaries: husband pays for items provided to wife on credit, and creditor must prove that item was reasonably needed by the family. It was reasonably needed since it was being used. Husband has primary liability and wife has secondary liability. THIS DOCTRINE IS STILL VALID IN COMMON LAW JURISDICTIONS (normally concerns medical care, groceries, etc.)
· Septuagenarian v. Septuaginarian: Wife sued for support order so she could retain her prior level of support. It was granted, inconsistent with McGuire, even though marriage was intact. Reasoning: Prevent this woman from falling into poverty since she was of a certain age that women didn’t work, etc. Sought to ameliorate prior discrimination.

· Matter of Gomprecht: Opposite conclusion reached b/c woman had a higher economic status and assets of her own.
D. Constitutional Gender Issues

· Equal Protection Clause: 14th Amendment. State’s rights upheld, despite the existence of the clause (separate but equal—Plessy v. Ferguson). 

· Also, gender roles were being assigned based on proper speheres for both sexes. 19th Amendment passed in 1920, allowing women the right to vote.

· The ERA failed nationally, but some states enacted their own ERA legislation, including NM. 

STATE COURT DECISIONS

· Marshfield Clinic v. Discher: Issue is are wives jointly and severally liable for family debt?  No because it was unfair to impose it on the woman b/c they were not similarly situated with men in the workplace, etc. Was to remediate inequity.

· Theme: When men and women not similarly situated, it’s ok to treat them differently to remedy inequity.

· North Ottowa Community Hospital v. Kieft: Common law necessities doctrine struck down under equal protection grounds. Now no spouse liable for the other’s debts in Michigan! The legislature would have to impose additional responsibility. The necessities doctrine disadvantaged women in terms of perpetuating stereotypes that women couldn’t support themselves.


· Theme: Liability must not be solely based on gender classifications.

CONSTITUTIONAL DECISIONS

· Bradwell v. Illinois: Woman qualified for bar admission is excluded b/c of domestic sphere argument.
· Goesart v. Cleary: A female couldn’t get a bartender’s license unless her husband or father owned it. This was upheld b/c was within the state’s rights and to avoid moral and social problems by protecting women: protective legislation.
· Craig v. Boren: Men prohibited from purchasing 3.2% beer to increase public safety and protect the public. Struck down on EPC grounds. This is the clearest articulation of the intermediate standard of review: objectives must be important, and substantial relationship required b/w legislation and objective. The relationship b/w legislation distinguishing b/w the sexes and traffic safety was too tenuous.

· Califano v. Goldfarb: Husband denied widower benefit b/c couldn’t show that he was dependent. Wife didn’t have to prove dependency, but husbands did. This was struck down; not good enough under EPC b/c based on overroad assumptions. This was not about need, but retirement benefits. 
· Dissent: This requirement makes it easy on widows and doesn’t exacerbate economic disadvantage. This would fly under rational basis.
· Califano v. Webster: Here, women were allowed higher monthly age-old benefits than those awarded to male workers by excluding lower-paying years. This was upheld as a remedial measure based on real data. This differs from the previous case b/c it didn’t deprive women of fruit of their labor, but tries to solve the problem. 
· Orr v. Orr: Famous alimony case. Alimony obligation was imposed on husbands, not wives. This was struck down.

· Theme:  There were individualized hearings going on, so sex is not a reliable proxy for need. There is no need for gender-based assumptions when there is an individual dispute resolution process.


· Michael M. v. Superior Court: Only boys and men can be convicted of statutory rape b/c men and women were not similarly situated due to the burden of preganancy. NO LONGER GOOD LAW; statutory rape is now gender-neutral in CA. Leaves boys unprotected against older females. Message is that girls cannot consent. Consequences of behavior are different on young men and young women. 
Gender Roles

· Similarly situated?

· Outmoded stereotypes?

· Protective legislation?

· Remedial legislation?

· Administrative convenience?

Standard of Review

· Heightened scrutiny: intermediate, where statute must be substantially related to important state objectives.

· Strict: statute necessary to a compelling state interest

· Rational basis: reasonably related to legitimate state interest

· NM ERA: Effect was to give more rights than in federal system. Cannot have review in USSC if NMSC decides what the state equal protection legislation means. So now we’ve gotten rid of gendered statutes, and the first to go was alimony.

· Rotsker v. Goldberg: Women cannot register for selective service b/c women not eligible for combat. Therefore, it was reasonable for Congress to conclude that women didn’t have to sign up. Court defers to the military.

· JEB el rel TB: Gender-based use of peremptory challenges reinforced stereotypes the law was committed to eliminate. 

· US v. Virginia: VMI’s program could not stand b/c the parallel program for women lacked historical benefit & prestige of VMI.
PROBLEM pg. 85

Argument for wife:


1) apply statute: was oral surgery reasonably necessary to maintain the household? Yes, it was necessary for her health.

Did Ms. Duran abandon the marital home, making Mr. Duran not liable for her debts? No. This was an unreasonable choice of domicile for Mr. Duran.

2) constitutional analysis

is the application of these statutes constitutional?

Does state have an important interest here (intermediate review), where men must pay for necessaries? Statute is gender-neutral with support, but husband has primary responsibility for debts. BUT, based on reality, women still make less than men.

Abandonment:Statute based on gender b/c only wife can abandon marital home.

Intermediate scrutiny: This violates EPC b/c puts duty on wife that’s not on husband, but  if he’s responsible for her financial care, his job choice must be accommodated b/c more lucrative.

E. Spousal Contracts During Marriage

-Premarital contracts are enforced as long as there’s disclosure, fairness, and informed consent (supposedly encourages marriage). Many have stepped-up shares of an estate for certain benchmarks (ie, 10 yrs of marriage)

-Antenuptial contracts are recognized also.

· Borelli v. Brousseau: Decedent promised wife lots of property if wife nursed him at home. She upheld her end of the bargain, but he did not. Their agreement was not enforceable. (If they weren’t married, it probably would’ve been). Wife, by virtue of marriage, had obligation to care for husband, so there was NO consideration. Policy: State doesn’t want to interfere. Borelli wasn’t a reconciliation agreement b/c neither party was contemplating divorce.  Public policy in favor of marriage favors reconciliation agreements. There was a prenup. 

Dissent: Her personal care was consideration.

Before: Ante or pre nup. Destroy a prenup in WRITING (with same solemnity as original was validated), and all property disposition must be in WRITING for statute of frauds.

During: Reconciliation agreements. Will be enforced unless marital crisis not real and there is unfairness (Pacelli).
After: Marital settlement agreement

Required: fairness, disclosure, equal bargaining. Agreements about money are easier to enforce.

· Historical Rationale for not enforcing spousal contracts: unity of husband and wife. Modern Rationale: Zone of non-interference in private life.

· P. 106 problem: 

· Tristan and Isolde: can choose property regime that applies to you in a prenup. Can parties agree to job choice? Vacation? Yes, but there are problems with enforcement. About abortion? No court would interfere w/ Isolde’s constitutional rights.

· Pacelli v. Pacelli: issue is the enforceability of a mid-marriage agreement. If the wife wouldn’t sign it, the husband was planning to divorce her. She was under duress. Their marriage was not in crisis. He manufactured it and was trying to simply limit his financial exposure.  Why did atty testify? Crime-fraud exception. REPRESENTING TWO PEOPLE, THERE’S NO CONFIDENCES B/W THEM. 
· NMSA 40-3-8 40-2-7 and 40-2-8 anyone capable of marrying can enter a marital contract, cannot contract to alter legal relations, and marital settlements must be in writing. Prenups: NM adopted uniform act allowing prenups, about property rights, ownership rights, choice of law, insurance, etc. Can’t limit alimony, custody, freedom of career, etc. Not enforceable if unfair or unconscionable, or signed involuntarily.


F. Reproductive Choice & Medical Decisionmaking

-Family law lawyers often get civil rights cases. 

· Origins for family privacy: Balfour v. Balfour and Griswold v. CT. No phrase in Constitution protects this: it’s a penumbra (virign of guadalupe rays of sun) of various amendments. There is a zone of privacy. Penumbra covers married & unmarried people. Now privacy has been discredited a lot in the jurisprudence.

· Roe v. Wade: Ct felt that privacy was a fundamental right. Move from equal protection to fundamental rights, where legislation can’t intrude unless there’s a compelling state interest narrowly tailored. Compelling interests here were health of mother and protecting human life at viability. This case is changing due to advances in technology.

· 1st trimester: interest in mother’s health outweighs that of fetus b-4 viability

· 2nd trimester: viability at end of this trimester, then state interest outweighs individual
· 3rd trimester:

· Webster: Viability test required at 20 weeks gestation.

· Planned Parenthood v. Casey: New framework is undue burden of a woman’s individual interest. Move from Roe trimester balancing test to the undue burden test. Move from privacy to “liberty” interest (actually in text of constitution). Does this protect individual or family? ISSUE: Spousal notice (as opposed to consent) required. This was an undue burden on women’s right for abortion. Parental notification & judicial bypass for children are NOT burdensome. Funding and access are NOT burdens. Notifying spouses IS a burden.
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· Planned Parenthood v. Danforth: State statute requiring spousal consent for abortion unless the procedure was necessary was struck down. State’s argument: this furthers marital unity b/c this should be a joint decision.  PP argument: encroaching on individual rights b/c state can’t delegate an authority it doesn’t have.

· Wallis v. Smith: (NM) issue is contraceptive fraud. This has not been upheld as a valid cause of action. Must accept facts as he pled them since this is a motion for failure to state a claim. This decision was affirmed due to public policy—state shouldn’t pay for these children. Measure of damages: child support that he would have to pay.

· Concurrence: wants to go back to the zone of non-interference and fundamental privacy. Wants this to be a constitutional issue—harder to change constitution than public policy on child support.

· Cruzan v. MO Dept. of Health: Common law concept of right to accept or deny medical treatment. This is a constitutionally protected liberty interest. Balance between preserving life and personal rights to refuse treatment when there is someone that cannot make the decision. In order to effectuate these wishes, this required c + c evidence, a high civil standard. The right is the individual’s, not the family member’s. 
· This right to refuse treatment has always been part of common law (unenumerated rights)

· Dissent: who better than her family to determine the individual’s wishes when the patient couldn’t speak for herself? Respect zone of family privacy.

Common law( right to refuse treatment

Autonomy in decisionmaking( constitutional liberty interest




      ( family dynamics

State statutes (sometimes): spouses, parents, children, guardians


G. Ceremonial Marriage/Tribal Marriage

· What is marriage? Status, spiritual connection, constitutionally protected relationship, etc. Most people enter it for a blend of reasons.

· What does it take to be valid? 

2 distinctions(
· A void marriage is like it never happened. Any interested party can challenge, even after the fact.

· A voidable marriage: problem or disability can be corrected. Must be challenged by one of the parties during the lifetime of the marriage and can’t be challenged after death, etc.

· Lutwak v. US: Veterans married aliens through War Brides Act and brought them into the USA. Issues of fraud and validity of marriages. There must be the intention to marry. Limited purpose marriages (to legitimize a child) have been validated. Court does not inquire into French law.

· Later Congress passed Marriage Fraud Prevention Act, where you must prove valididty of relationship and you can be under investigation for 2 years.
· US v. Mathis: Woman married under duress. Privilege didn’t apply since marriage wasn’t a fruad. 

Capacity to Agree

· Edmunds v. Edwards: 2 retarded people got married, and guardian to husband’s estate challenged the marriage b/c there was $30k involved. The husband had capacity b/c he didn’t have absolute inability to contract. 

Fraud & Duress

· Wolfe v. Wolfe: Man really did not want a divorce b/c he was Catholic. He wanted an anulment where his wife lied about a former spouse’s death. Court found husband couldn’t perform the duties and obligations of marriage—his religion imposed a disability on him. It’s rare for an anulment to be granted when there’s a child.

H. Restrictions

· Zablocki v. Redhail: State statute struck down which prohibited a person who did not pay child support to marry w/o a court order. Marriage is a fundamental right, and regulations substantially barring access will be subject to strict scrutiny.

· State v. Sharon H: Half-siblings entered marriage prohibited by consanguinity statute. Adoption severs legal bonds & makes you part of another family. Their legal relationship was severed, but not blood.

· Potter v. Murray City: There is no constitutional right to engage in polygamy.

Same-Sex Marriage

· Goodridge v. Dept. of Public Health: (MA) After Baehr and Baker. MA constitution is more protective than US constitution, and bans discrimination on grounds of sexual orientation. Marriage = ability to marry person of your choice. Rational basis test.

· HI- reciprocal beneficiaries; CA- domestic partnership; VT- civil union; NJ- domestic partnership.

· NM will give FF & C to a same-sex marriage celebrated elsewhere.

· In re Barbara Haven: Smitten teenage stepsiblings wish to marry. Not allowed.

· Pregnancy is a special circumstance in NM and many states, which will then allow minors to marry.


I. Conflict of Laws

· In re May’s Estate: Issue was whether the RI marriage of a couple who were niece and uncle was valid in NY. Marriage was valid where celebrated & didn’t strongly violate public policy, so ok.
· Comity: Laws of one state recognized by another. FF&C: Constitutional provision requiring this. In NM, if a marriage valid elsewhere, it is valid here through comity with no public policy exception.
· DOMA: Defense of marriage act passed in 1996 re same sex marriage. Exception to FF&C clause & only federal legislation involving it. This ed to the passage of state DOMAs, since states decide criteria for marriage. Foreign marriages have no FF&C; it’s a matter of discretion whether to recognize them.
J. Creating Marriages w/o Ceremonies

· Cohabitation is common for 3 groups: (1) don’t want marriage; (2) part of courtship; (3) can’t afford marriage. 
· 3 elements of common law marriage: acknowledgement (intent); cohabitation (sexual relations); and reputation (holding out to community as married). Only 9 states, DC, and Navajo Nation have CL marriage. All NM’s border states do, so our comity clause recognizes them. CL marriage must be dissolved by divorce.
· In re Winegard: John & Sally had an on & off relationship for years. Iowa recognized CL marriage & all elements met. Sally, the proponent of the marriage, had the BOP by preponderance of the evidence (more likely than not).
· Spearman v. Spearman: A putative spouse is one whose marriage is legally invalid, but who has engaged in (1) a ceremony or solemniztion on (2) a good faith belief in the validity of the marriage. 

· NM law doesn’t address putative spouses, but there is a strong rejection of CL marriage in Prince.
K. Legal Alternatives to Marriage
· Problem w/ cohabitation is lack of property rights after breakup. 3 approaches: no marriage, no relief (Hewitt); protect dependency; protect parties’ expectations
· Marvin v. Marvin: First case of its kind. Cohabiting partner of actor received palimony. She was able to recover on breach of k. They had an oral, implied agreement to pool resources. Implied k is based on equitable relief/unjust enrichment.
· This approach was adopted in NM in Dominguez.
· Estate of Roccamonte: Longtime affair where lover died intestate. Woman could not be CL or putative spouse. Left w/ k action, and his estate was bound to support her until the day she died, which was man’s promise.
· Connell v. Francisco: This was a meretricious relationship, and there must be a just and equitable property division following the breakup. Rebuttable presumption that the property is both people’s if acquired during the relationship.
II. FAMILY DISSOLUTION

A. Divorce & Its Consequences

· Divorce is created by legislatures, but separation is created by courts.

· A NM divorce pleading must list (1) why the court has authority to do this (venue & jurisdiction); (2) reasoning for relief (allegation of facts the law supports); prayer for relief and facts that justify (what you want and “for any other relief the court deems appropriate.”) Affidavit required, which verifies that each fact is true by petitioner’s signature. All domestic relations pleadings must be verified due to equity.

· Grounds: NY is only state with fault-based grounds. NJ has fault grounds for same-sex  partners. Fault systems are tied to money, such as alimony. Trad’l fault grounds: adultery, abandonment, cruelty, impotency. Defenses to fault: denial, recrimination, condonation, collusion, conciliation. If fault not proven in fault-based system, divorce not granted.

·  NM is a no-fault state b/c irreconcileable differences is one of the grounds. But you can also used fault-based grounds, though you must prove them. NM has a 30-day delay before divorce, but it can be waived.

· Desrochers v. Desrochers: Irreconcileable differences is a subjective determination. Trial ct must examine circumstances of each case. Wife wants out, husband doesn’t, living apart, so enough to grant divorce.
· Earls v. Earls: Disabled woman didn’t want divorce b/c would deprive her of insurance. This was not a factor to be considered in divorce, but in the property settlement.
· Koon v. Koon: Divorce not granted b/c wife’s stance was unreasonable and there was no evidence of misconduct by husband to show the marriage was irretrievably broken.
· Boddie v. CT: States cannot deny access to divorce solely on basis of petitioner indigency b/c it amounts to denial of due process since states preempt the right to dissolve marriages.

· An indigent person can secure a divorce by filing a petition in forma pauperis. In NM, this is not tied to poverty or other guidelines, but is a matter of judicial discretion.

· There is no guarantee of counsel for divorce or child custody cases, except in AK.


B. Lawyers & the Divorce Process

· Klemm v. Klemm: Atty representing both husband and wife is possible as long as the parties give informed, written consent and the potential conflict does not ripen into an actual one.

· Can only waive a potential conflict, not an actual one. Common representation is generally ok when parties have a common purpose. Subsequent representation is another conflict and is inappropriate if the matters are substantially similar and information can be shared to the detriment of either party.

· Contingent fees are disallowed in divorce or criminal cases.

· It is always the client’s decision whether to testify, settle a case, etc.

· Family law lawyers have high discipline rates for sex w/ clients. NM didn’t adopt the Model Rule on this subject.

Pg. 374 problems


C. ADR in Family Law

· Child custody= mandatory mediation in this county by court clinic. After mediation, you have 10 days to have the agreement set aside if you like.

· Negotiation is the norm, but mediation is bigger than arbitration in family law. Mediation is where a third-party neutral helps the parties resolve the dispute themselves. Criticized where there is a power imbalance b/w parties.

· Flaherty v. Flaherty: An arbitration provision in a separation agreement incorporated into a divorce judgment is enforceable b/c public policy supports use of ADR.

D. Economic Consequences of Divorce: Property & Debt

· Separate property: Acquired before or after marriage; gift; inheritance; agreement; or what has been judged separate. CP: acquired during marriage; quasi CP: would have been CP if acquired here, but acquired elsewhere. The effect of the CP regime is to value what each spouse contributes to marriage. Any spouse can control & manage assets unless one has title, but fiduciar duties apply under Roselli
.
· In NM, agreements as to real property must be in writing.
· Title-based (title governs; little judicial discretion) v. equitable property division (judicial discretion; based on contributions/fairness, so title doesn’t matter).
· And- both must transfer property; or- either can transfer.

· Pg 402 problem; p. 411 problems, p. 424 problems, 429

· Matter of Pierson: Wife retained sole interest in inherited property b/c she inherited it after separation. She was given an interest in the marital home due to contribution prinicple.

· Kitteridge: No economic misconduct from husband’s gambling. The debts did not deprive the family of anything because they were rich and well-provided for.

· O’Brien v. O’Brien: Commingling did not automatically transmuste separate property into marital property. Wife was able to trace out her share.


Approaches:

· Pereira: A reasonable return on the separate investment is calculated & treated as separate property. The remainder of the increase in value is community property. Should be used when appreciation in value is primarily attributable to community efforts.
· Van Camp: A fair salary for the labor of the spouse is calculated. If the spouse was paid less than this amount, the community receives enough of the increase to make up the difference, and the rest of the increase in value is separate property. Should be used when the primary cause of appreciation is market factors.
· Dorbin (NM): Community lien placed on property when marital funds used to pay for mortgage. Share in appreciation proportionately, allocated b/w separate & community interests.


E. Spousal Support

· Theories of spousal support: Ability to pay; need; clean break; transition; rehabilitation; lifestyle; child caretaking; fairness; compensation; duration of marriage (some theories are contradictory)

· NM alimony statute lays factors out. If you say nothing or don’t waive, there is continuing jurisdiction to modify based on changed circumstances. NM has guideline percentages (30% of payor’s income -  50% of recipient’s). Formula requires disparity of income for alimony to apply. Must be married a minimum of 5 years for alimony, but can argue for it depending on circumstances.

· Alimony is deductible to payor & income to recipient. Ends at death of payor. Property settlement, though, can be a lien on an estate.

·  Lawyers must justify why guidelines don’t apply. They generally don’t in high income cases, frequent relocation, and some child support or caetaking situations

· Welfare is NOT income under child support guidelines.

· Turner v. Turner: Rehabilitative alimony is approved to encourage spouses to seek employment and develop skills toward a financially independent future. Allowance of rehabilitative alimony doesn’t preclude award of permanent alimony. Restoring someone to their marriage lifestyle is NOT a touchstone of alimony! 
·  Marriage of Laroque: Lists factors to consider for alimony awards: length of marriage; age and physical/emotional health of parties; division of property; educational level of parites at time of marriage and divorce; earning capacity of party seeking mainenance; feasability of self-support by maintenance seeker; tax consequences; agreements made during marriage; contributions to each other’s earning capacity/education.


F. Divorce & the New Property

· Pension plans: ERISA was enacted to protect employees from employers pilfering their retirement $. Made employer’s contributions a deductible biz expense & not counted as income to employees. In NM, pensions are CP. Military pensions follow federal law (eligible for a QDRO-type order giving a portion of benefits if married 10+ years). With a QDRO, communications are with plan administrator rather than ex-spouse or lawyers.

· Contributory plan: Employee contributes. Employee contributions vest immediately & are almost always refundable.

· Noncontributory plan: Employer contributes; must vest, so employee’s interest is an expectancy.

· Defined contribution plan: Individual account keeps track of contributions; your contributions go into pool.

· Defined benefit plan: Based on amount of contributions; no individual account (e.g., 40% of average salary in your five highest-earning years)

Present value = future value/ 1 + interest rate. Can discount for contingencies such as illness, but not for employee decisions such as when to retire. 

· Ruggles v. Ruggles: Dramatic change in NM law. Pension is CP if acquired after marriage. Value of pension decreased over time as Mr. Ruggles refused to retire b/c his lifespan decreases. Lump sum method preferred, but parties can agree otherwise. If agreement said nothing, employee must pay out what would’ve owed if retired. Now the risks are shifted to the employee spouse.

· Steps: (1) Calculate present value; (2) determine your half of CP; (3) immediately distribute (lump sum or offset of property award). Note: don’t want to do a tradeoff for depreciable property like a car.
· Laing v. Laing: Nonvested pension rights are marital assets, though this presents a valuation problem. Reserved jurisdiction approach to value & divide a pension is ideal b/c evenly allocates risk.

· Reserved jurisdiction: Wait until person retires to divide property. Problem for nonemployee spouse: can’t get asset immediately; not a clean break; bear contingencies.

Formula for CP interest in pension to apply upon vesting, maturity, or when person actually retires:
 ½ x  #of years of pension earned during marriage/# of years of pension accrual


G. More Property Issues

Professional Practices & Closely-Held Businesses

· May v. May: Majority view rules: enterprise goodwill (separate from reputation of owners) is a business asset & divisible upon divorce, but personal goodwill (an owner’s reputation) is not subject to equitable division.

· NM takes the approach that there is no distinction b/w enterprise & personal like most CP states, since all effort is community effort.

Degrees, Licenses, Earning Capacity & Awards


· Personal injury award/worker’s comp = CP b/c replaces lost income. Disability pay is not marital property b/c benefits are personal to recipient. Can argue that pain & suffering is not CP b/c it is personal to recipient.

· Mahoney v. Mahoney: A professional degree is not divisible in a property settlement b/c it’s a personal achievement of indeterminable value.
· O’Brien v. O’Brien: A medical license is property subject to equitable division due to lost opportunities doctrine & community effort.


H. Parent/Child Support Duties


I. Modification & Termination

·  Deegan v. Deegan: In determining whether a change of circumstances (retirement) is voluntary or involuntary, test is whether advantage to retiring spouse substantially outweighs disadvantage to payee spouse.

· Peterson v. Peterson: Death & remarriage terminates alimony in most cases. Living at same lifestyle is NOT a circumstance that warrants continuation of alimony.

· Marriage of Peterson: Cohabitation itself is insufficient grounds for suspending/terminating maintenance b/c cohabitants do not have the reciprocal obligations of married couples.

· Ainsworth v. Ainsworth: There is no obligation for stepparents to support stepchil.dren unless their natural parents cannot support the,

· In NM, child support for family 1 is deducted from the payee’s income. A new spouse’s income is NOT taken into account for child support, although it is CP. The obligation lies with the child’s parent. No need to support stepchildren unless stepparent adopts them. NM has more of a “first families first” approach.

· Bowen v. Gilliard: $50 pass-through to TANF to family. Rest goes to state for reimbursement. Rational basis view of excluding children to get full amount of child support due.

J. Custody

· Paternal custody was favored during colonial times. Then, preference for maternal custody for children of “tender years.” Now, standard is best interest of the child.

· Painter v. Bannister: Son living with grandparents. Habeus corpus action filed to “produce the body” since there was no existing custody order. 

· Standard to change custody = substantial change of circumstances. Treated de novo, where both petitioner & respondent have burden of proof in initial custody dispute according to best interests standard. Hard to change custody if children are doing well in an environment.

· Even if a guardian is nominated in the will, there is no automatic deference since must prove best interests.

· NM has a presumption favoring joint legal custody in the best interests of the child. Joint legal custody = HERRR (health, education, religion, recreation, residence). A judicial finding of domestic violence is one factor to be considered in custody determination.

K. Divorce Jurisdiction

· F

· F

· F

· F

· F

· F

· F


L. Jurisdiction, FF & C, & Support Duties

· F

· F

· F

· F

· F

· F

· F


M. Child Custody Jurisdiction
· F

· F

· F

· F

· F

· F

· F

· F

· F

