Evidence Outline

Admissibility analysis:  relevance, privilage, hearsay, authenticity, best evidence

I.  Relevance:  Evidence is relevant if it has any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  401


-  Irrelevant evidence is not admissible


-  relevant evidence is generally admissible, subject to 403


A.  403;  relevant evidence may be excluded if its probative value is substantially outweighed by the danger of 

-  unfair prejudice

-  confusion of the issues

-  misleading the jury

- or by considerations of undue delay, waste of time, cumulative

B.  Character evidence:  404:  Evidence of a person’s character is not admissible for the purpose of proving that person’s propensity (conformity therewith)on a particular occasion, unless

1.   404(a)(1) character of a D in a criminal trial: Mercy Rule, D may offer evidence of his good character by way of reputation or opinion testimony (405 a).  If D does so, P will be able to cross examine D’s character witness as to specific instances of D’s conduct, or offer a character witness to testify by way of reputation or opinion.  405 a.

-  also, if D offers proof of V’s character, P may offer proof that D has same trait that V has.  Open door. 

2.  404 a 2 character of alleged V in criminal trial:  

-  D may offer evidence of a trait of the victim, and P may rebut as in 404a1.  

-  P may offer char evidence of V to rebut d claim that V was first aggressor.



3.  404 a 3 Character of W in any trial:




607:  any party may impeach a witness

608:  a 1 :  W’s character for truthfulness may be attacked with opinion or reputation evidence.

608 a 2:  evidence of W’s char for truthfulness may only be allowed after it has been attacked.

-  608 b:  The cross examiner may inquire into specific instances of conduct of (1) W’s char for truthfulness, or (2) another w’s char for truthfulness if W has testified about w’s credibility.  They may only be inquired to if probative of truthfulness, and may not be proven extrinsicly. The examiner is stuck with the answer he gets.  




609:  Impeachment by conviction of crime.  

609 a 1:  W other than accused:  if crime punishable by death of imprisonment in excess of one year.  Subject to 403  

If W is the D in criminal trial:  ev admitted if probative value outweighs prejudicial effect to D.

609 a 2:  ev of any W convicted of a crime involving dishonesty is admitted

609 b:  time limit:  ev of past conviction not admisable is more than ten years has passed from 


- date of conviction,


-  or date of release, whichever is later

unless the probative value of conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.

-  ev of conviction more than ten years old not admiss unless proponent gives adverse party suff advance written notice.





609 c:  effect of pardon

609 d:  juvenile adjudications:  never admiss against D in crim trial.



4.  404b:  Evidence of other crimes, acts, etc are admissible to show




-  motive




-  intent




-  opportunity




-  opportunity




-  plan, preparation




-  knowledge




-  identity, etc.




-  if D requests notice in crim trial, reasonable notice must be given.



5.  405:  methods of proving character

a.  reputation or opinion:  if evi is admissible, may be proven w rep or opin.  Cross exam can go into specific instances.

b.  If character trait of a person is an essential element of a claim, charge or defense, specific instances are fair game.  



6.  406:  habit:  may be used to prove action in conformity.




-  applies to people and organizations.  


C.  SEX

1.  412: Evidence of V’s sexual behavior or predisposition is not admissible unless:


412 b1 criminal trial

A.  Specific instances of V sexual behavior offered to show that D is not the source of semen, injury, or other phys ev.

B.  Specific instances by V with respect to D offered to prove consent.  

C.  Ev that would violate Const. Rights of D if excluded




412b2  civil trial

-  Ev of V sex behavior or predisposition is admissible if otherwise admiss, and if its probative value substantially outweighs danger of harm to any V and unfair prejudice to any party.




412 c: procedures

-  party intending to offer ev under (b) must file motion 14 days prior to trial stating its purpose in doing so, and serve the motion of the all parties, and notify V.

-  Before admitting ev, court must have an in camera hearing to allow V and parties to be heard.



2.  413:  Ev of similar crimes in sex assault cases  criminal
a.  Ev of D’s prior sex assault commissions is admissible, and may be considered for any matter which it is relevant.

b.  gov (P) must give ev or summary of to D 15 days before trial

d.  sex assault is:



3.  414:  Ev of similar crimes in child molestation cases  criminal

a.  Ev of D’s prior child molestation commissions is admissible, and may be considered for any matter which it is relevant.

b.  gov (P) must give ev or summary of to D 15 days before trial

d.  child molestation is:



4.  415:   Ev of similar crimes in sex assault and child molestation cases  civil

a.  in civ case where claim is predicated on party’s alleged sex assault or child molestation, ev of party’s commission of either is admissible and may be considered as in 413 and 414.

b.  party offering such evidence must disclose evidence to party offered against at least 15 days prior to trial.

II.  Privilage

III.  Hearsay:  Hearsay is a statement, other than one made by declarant while testifying at trial, offered to prove the truth of the matter asserted.  801c

-  Statement:  written or oral assertion, or nonverbal conduct if it is intended as an assertion.  801 a.  Animals and machines cannot make statements, hearsay, can’t lie.

-  Analysis: 


1.  is it a statement?


2.  out of court?


3.  is it offered for the truth of the matter asserted?


- not SoM



-  bias, 



-  interest,



-  motive



-  etc.


4.  does the statement have independent legal significance



-  K cases, slander, etc.


A.  Non hearsay

1.  Prior statements:  801d1 only W testifies at trial, subject to cross examination, and

a.  statement is inconsistent, was given under oath, at trial, hearing, deposition, or other proceeding.

b.  or is consistent and is offered to rebut charge of recent fabrication, improper influence, motive.  Consistent statement must have been made prior to alleged influence.

c.  statement was one of ID made after perceiving person.  What is perceiving?



2.  Admission by party opponent:  statement is offered against party, and is




a.  party’s statement as individual or in representative capacity




b.  statement that party has adopted as truth





i.  explicit adoption





ii.  implicit adoption:  silence, failure to deny






-  party must have heard and understood statement






-   party must have first hand kno about event in statement

-  statement and circumstances are such that party would likely denied if party didn’t intend to accept statement as truth.


-  ambiguity will keep it out


-  can’t be penalized for exercise of const rights



-  Miranda, Doyle
c.  statement made by person authorized by party to make statement concerning that statement.

d.  statement by party’s agent or servant concerning matter within the scope of agency or employment, made during relationship.

e.  statement by coconspirator during and in furtherance of conspiracy.

i.  conspiracy:  2 or more people who combine for the purpose of committing a crime

ii.  need not be charged with conspiracy for this exception

iii.  party offering must show by preponderance of evidence


-  conspiracy existed


-  declarant was member of conspiracy


-  non declarant D was “”


-  statement made during the course of conspiracy


-  and in furtherance of “”

Contents of statement alone are not sufficient to establish the relationships for these provisions, but they may be considered.


B.  Hearsay exceptions:  hearsay is not admissible unless rules, cong say so.  802



1.  Availability of Declarant immaterial 803 

1.  present sense impression:  statement describing event made while declarant was perceiving it or immediately thereafter.

2.  excited utterance:  stmt relating to a startling event while declarant was under stress of excitement caused by event.


-  subjective 

3.  then existing SoM

4.  stmts for med diagnosis:  made for purpose of med diagnosis.

5.  recorded recollection:  W must have insufficient recollection, stmt must have been made or adopted by W while fresh in memory.

6.  business records:  requirements


-  made by person with knowledge of what’s in record, 

-  with a business duty to record info

-  evidence must be physical, or reproducible, mental records don’t apply.

-  must be a “business”: see rule

-  record made at or near the time of the event by a person with a business duty,

-  and must be part of regularly conducted activity.




7.  absence of entry in business record




8.  public records:  statements that 





a.  set forth activities of public agency





b.  or of matters observed pursuant to duty imposed by law






-  excluding police observations in crim trial

c.  in civil cases or in crim cases against the gov., fact findings of investigation made under lawful authority, unless source untrustworthy by circumstances.

9.  record of vital stats:  birth, death, marriage, if made to pub office under legal reqs.




10.  absence of entry in public record




18.  learned treatises




19 – 21.  reputation




22.  judgement of previous conviction  see 410





-  not pleas of no contest, or withdrawn guilty pleas

-  not when offered by gov in crim trial for purposes other than impeachment, judgement against persons other than D.  pendency of appeal may be shown.



2.  Declarant unavailable 804




A.  unavailable: declarant





1.  privilage  see 500s




2.   refusal in spite of court order





3.  lack of memory





4.  dead or sick

5.  absent, and proponent unable to get him there through reasonable means.

Not unavailable if 1 – 5 due to wrongdoing




B.  exceptions

1.  former testimony:  given at hearing or deposition in same or different proceeding, and

-  party offered against, or predecessor in interest in civil trial, see Lloyd, 580 f2d 1179, had opportunity and motive to develop testimony.

2.  statement under belief of death


-  does not require death


-  made while declarant believed death was imminant


-  concerning cause of belief of impending death

3.  statement against interest:  stmt at time was so far against declarants pecuniary/proprietary/civil/criminal interest, that reasonable person would not have made stmt unless believed to be true.  If stmt exposes declarant to crim liability, must have corroborating evidence.


C.  Residual exception:  807: used to be 804 b5, 803 27:  stmt not covered by 803 804, but having equivalent circumstantial guarantees of trustworthiness, is not excluded by hearsay rule if court determines:



1.  stmt offered as evidence of material fact

2.  more probative on point offered for than any other evidence proponent can offer.

3.  interests of justice are served by admitting it

Notice requirement:  sufficiently before trial to provide fair opp to meet it. Name and address of declarant included.    

IV.  Authenticity:  901a:  authenticity satisfied by showing that matter in Q is what it s proponent claims.  


-  901b.  illustration, not limitation: ways to authenticate



1.  testimony by a W with knowledge, that matter is what it is claimed to be

2.  nonexpert opinion on handwriting, as to genuineness, based on familiarity.  Familiarity can’t be acquired for purpose of litigation.

3.  comparison by trier or XW, with authentic specimens

4.  Distinctive characteristics:  appearance, contents, substance

5.  Voice ID:  anyone may ID firsthand or recorded voice, if opinion is based on hearing the voice before and can be connected to the alleged speaker.

6.  Telephone conversations:  if call made to alleged speaker’s assigned number, and 


a.  alleged speaker can be shown to be the person who answered

b.  if a business, call made to place of business, and related to reasonable telephone transaction.



7.  Public records:  



8.  ancient documents: …



9.  process or system


-  902  self authentication:  ev of authenticity not reqd.



1.  domestic documents under public seal.



2.  “” not under seal




if bearing sig of pub official, etc



3.  foreign public documents



4.  certified copies of public documents:  



5.  official publications:  issued by public authority



6.  newspapers nad periodicals



7.  trade inscriptions:  tags, labels, etc



8.  acknowledged documents



9.  commercial paper:  checks



10.  presumptions under acts of congress:  if cong declares so



11.  certified domestic records of regularly conducted activity




-  same reqs as business record under hearsay



12.  foreign “”

V.  Best Evidence Rule:  1002:  to prove the content of a writing, recording, or photo, the original is required, unless


1003:  duplicates:  allowed unless



1.  genuine issue is raised as to authenticity of the original



2.  in the circumstances it would be unfair to admit the copy in lieu of the original.


1004:  original not required if



1.  lost, destroyed



2.  not obtainable

3.  in possession of opponent:  if party holding orig was put on notice, and does not produce it at hearing.

4.  if the orig is not closely related to a controlling issue:  is a collateral matter.


1005:  official public records may be proven by copy subject to 902


1006:  summaries:  voluminous materials may be proven by summaries, if both parties have opportunity to view them, and the court may order the originals produced in court. 

VI.  general provisions

102:  rules to be construed to promote growth of the law of evidence to the end that truth be attained and proceedings justly determined.

104: a.  preliminary questions concerning qualification of W, existence of privilege, or admissibility of evidence shall be made by court, not bound by the rules of evidence except those w respect to privileges. 

b.  relevance on conditioned fact:  shall be admitted on evidence suff to support finding of fulfillment of condition.



c.  hearings on admissibility of confession shall be conducted out of jury hearing

-  other matters that may also be conducted this way, if interest of justice requires.

d.  Accused does not become subject to cross on other issues by testifying on prelim matter.  Does not waive privilege.

106:  Whole writing may be required, in place of a portion, if the whole thing ought in fairness be considered together. 

VII  Witnesses

601 Competancy:  anyone is competent, in civil proceeding, if state law controlling, then state law determines competence.

602:  personal knowledge:  Witness may not testify unless ev is introduced to show that W has personal knowledge of the matter.  See 703  opinions.  Ev of personal knowledge may be W’s testimony

603:  oath:  W must declare W will testify truthfully, by oath administered in aform calculated to awaken the W conscious and impress W mind with duty to do so.  

605:  J may not be W

606:  juror may not be W at trial sitting upon.  

-  juror may testify as to the validity of a verdict, but only as to whether 

extraneous prejudicial info was improperly brought to jury’s attn, or any outside influence was improperly brought to bear on any juror.  

VIII. XW and opinions


701:  lay W may testify by opinion, but only if



a.  rationally based on the perception of W, and 



b.  helpful to clear understanding to W testimony or determination of fact in issue.



c.  and not based on scientific knowledge.  See 702
702:  XW:  If tech kno will assist trier of fact t understand ev or determine fact in issue, a W qualified by knowledge, skill, experience, training, or education, may testify thereto with an opinion or otherwise, if



1.  testimony is based on suff data



2.  testimony is product of reasonable methods, and



3.  W has applied those methods to this case.


703:  basis:  may be on facts perceived by XW, made known to him at or before hearing.



-  need not be admissible for opinion to be so

-  if facts relied on are not admiss, they will not be shown to jury unless their probative value in assisting the jury in evaluating the XW opinion substantially outweighs their prejudicial effect.

704: a.   XW opinions not objectionable because it embraces the the ultimate issue to be decided by the trier of fact, unless



b.  XW testifying as to MR in crim case:  this is a matter for the jury.


705:  XW may be required to disclose facts relied upon in opinion


706:  court may appoint XW

