Evidence Outline [Prof. Bergman]
I. Relevance

A. Definition [FRE 401]

1. Evidence having any tendency to make existence of any material fact more or less probable

2. Repetition of “any” significant

a. Slight relevance enough to satisfy FRE 401

b. Judge does not weigh believability of evidence [jury question]

3. Two-part test for relevance [more detail later]

a. What are matters in issue in case?

b. Is this evidence probative of matters at issue?

B. Admissibility [FRE 402]

1. All relevant evidence admissible

2. Exceptions

a. Evidence cannot violate Constitution

b. Cannot violate another FRE

c. Cannot violate Congressional Act

C. General Rule for Relevant Evidence

1. Must Relate to Time, Event, or Person in Controversy

a. If offered evidence fits this standard, then relevant

b. However, one should suspect evidence dealing with another time, event, or person

1) Previous similar occurrence proves little/nothing about this one

2) Risk of confusion or unfair prejudice high

c. Proximity in time

1) The farther away in time from act in controversy, the less relevant evidence becomes

2) Remoteness = Irrelevance

d. Example

1) D on trial for murder of V

2) P plans to introduce evidence that P threatened V 2 days before alleged murder

3) Evidence probably relevant because of time proximity

· Compare to threat two weeks before; a month before; one year before

· More attenuated the time = less likely evidence relevant

D. Exceptions

1. Certain Similar Occurrence Relevant

2. Look to see if similar happenings are probative of material issue

3. Examples of relevant similar occurrences

a. Causation

1) Causation is complicated issue to prove

2) May need other similar proximate events to show causation

3) Example

· P’s house damaged by blast from D’s construction site

· P seeks to introduce evidence showing that his neighbors’ houses suffered similar damage

· Evidence probably relevant because of proximity in time and event

b. Prior False Claims

1) Generally, evidence that person filed previous similar claims inadmissible

2) However, if person filed previous similar false claims, then evidence relevant to show plan or motive theory that present claim also false

c. Previous Similar Acts admissible to show Intent

1) Party’s similar past conduct may be admissible to prove party’s present intent/motive

2) Example

· P brings action against elementary school for expelling Asian child on basis of race

· Similar expulsions of other Asian children admissible to show school’s intent

d. Sale of Real Property to show Fair Market Value

1) If not too remote in time, sale of similar plots of property relevant to prove fair market value

2) Mere offers or quotes not enough to meet threshold [must be actual sales]

3) Problem: each parcel of real property unique

e. Habit

1) Describes one’s regular response to specific set of circumstances

2) Applies both to people and organizations [business routines]

3) Don’t confuse habit with character evidence

· Latter describes person’s general traits [e.g., P always in a hurry]

· Former describes particular response to circumstances [e.g., P always smokes two cigarettes before going to work]

E. Discretionary Exclusion of Relevant Evidence [FRE 403]

1. Not all relevant evidence is admissible

2. Trial judge given broad discretion to determine admissibility and to exclude evidence

3. Balancing test [Probative Value vs. Prejudicial Impact]

a. Evidence excluded when probative value outweighed by danger of unfair prejudice

b. Also excluded for confusion of issues, waste of time, misleading the jury, or unduly cumulative effect.

F. Exclusion of Relevant Evidence for Public Policy Reasons

1. Don’t want to punish people for fixing problems

a. Want to reward people for behaving in certain manner

2. Liability Insurance [FRE 411]

a. Evidence of liability insurance [or lack thereof] inadmissible to show negligence

b. Also not admissible to prove that party can pay for damage

c. Exceptions

1) Party can introduce existence of liability insurance to prove ownership, agency, or impeachment

2) Reference to liability insurance through party admission also admissible

· “Don’t worry. My insurance will cover it” is an admissible statement

3. Subsequent Remedial Measures [FRE 407]

a. Generally inadmissible because we don’t want to punish people for fixing defects

b. Evidence of repairs or other precautionary measures made following an injury inadmissible to prove negligence, culpable conduct, defect in product or its design, or need to warning

c. Exceptions [when this evidence is admissible]

1) To prove ownership or control

· Not likely that strange would make repairs

2) To rebut claim that precaution not feasible

3) To prove destruction of evidence

· If opposition has destroyed evidence, then evidence of repairs admissible

· Example: Defendant paints fender to cover up evidence of collision

4. Settlement Offers [Negotiations not admissible-FRE 408]

a. Evidence of compromises or offers to compromise inadmissible to prove liability

1) Public policy favors settlement without litigation

2) Settlement would be discouraged if party thought negotiations would come into evidence

b. FRE 408 also excludes “any conduct or statement” made in course of negotiating compromise

1) Admissions of fact made during negotiations not admissible

2) Encourages complete candor between parties

5. Withdrawn Guilty Pleas/Offers to Plead Guilty Inadmissible [FRE 410]

a. Evidentiary value of withdrawn plea of guilty as admission offset by prejudicial effect

b. Waiver of protection

1) Protection under FRE 410 can be validly knowingly and voluntarily waived by defendant

6. Payment of Medical Expenses not Admissible [FRE 409]

a. Payment of one party’s medical bills by other party not admissible to prove liability

b. Admissions of fact that accompany offer to pay medical bills are admissible

G. Character Evidence [Special Relevance Problems]

1. Purpose for offer of character evidence

a. To prove character when character is ultimate issue in case

1) Under this circumstance, character evidence is admissible

2) Character as ultimate issue usually confined to civil matters, and is rarely used there

b. To serve as circumstantial evidence of how person probably acted

1) Poses most difficult relevance problems, especially in criminal trials

c. To impeach credibility of witness

2. Means of Proving Character

a. Evidence of Specific Acts as Demonstrating Character

1) Permitted in only a few instances, such as when character is ultimate issue

b. Opinion Testimony

1) Witnesses who know person may testify regarding their opinions about person’s character

c. Testimony as to Person’s General Reputation in Community

1) Most common means of showing character

2) However, this type of testimony does have hearsay problems

3. Accused in Criminal Case

a. Generally, prosecution cannot initiate evidence of bad character of defendant to show that defendant most likely committed alleged crime

b. However, accused may introduce evidence of good character to show innocence

c. How Defendant Proves Character

1) Can use reputation and personal opinion testimony [FRE 405]

2) Witness can testify to defendant’s good reputation (or that witness has heard nothing bad) for trait involved in case.

d. How Prosecution Rebuts D’s Character Evidence

1) Since D opened the door, P allowed to test character evidence on cross exam.

2) P can use specific instances of conduct, but stuck with witness answer [Cannot use extrinsic evidence to prove them up]

3) P may rebut D’s evidence by calling qualified witnesses to testify about D’s bad reputation or their opinion of D’s character for particular trait involved

4. Victim in Criminal Case

a. D may introduce evidence of character of victim of crime

b. D does this when conduct of V in conformity with character would tend to prove D’s innocence

1) Note: Rule does not extend to bad character of rape victims

2) Example

· D accused of murdering V; D claims self-defense

· D can introduce evidence of V’s violent nature to show V was the aggressor

c. Prosecution Rebuttal

1) Once D introduces evidence of V’s bad character, P can counter with evidence of V’s good character.

d. Manner of Proof [FRE 405(a)]

1) Reputation and opinion evidence admissible to show character of D or V.

e. Rape Cases [FRE 412(a)]

1) Typically, V’s past sexual behavior generally inadmissible to show character

2) Exceptions in Criminal Cases

· Evidence of sexual behavior can be used to show that someone other than D was source of semen, injury, or other physical evidence admissible

· Specific instances of sexual behavior between D and V admissible to prove consent

· Evidence of V’s sexual behavior admissible if exclusion of evidence would violate D’s constitutional rights [FRE 412(b)(1)]

3) Exceptions in Civil Cases

· Evidence of V’s sexual behavior admissible if no other rule excludes it and if probative value outweighs unfair prejudice or danger of harm to V.

· Evidence only admissible when placed into controversy by V [FRE 412(b)(2)]

5. Specific Acts of Misconduct Generally Inadmissible

a. When D charged with crime, extrinsic evidence of D’s other crimes or misconduct inadmissible if offered solely to prove D’s criminal disposition [FRE 404(b)]

1) Want jury to convict on present crime, not past crimes

2) Cannot be used to show criminal propensity

b. Admissible if Independently Relevant

1) Can be admitted if evidence shows something other than propensity or character

2) Shows motive, plan, opportunity, identity, intent, knowledge, preparation, or absence of mistake

c. Example of Relevant Misconduct

1) Motive

· Commission of prior crime might be evidence of motive to commit present crime

2) Intent

· In crimes, such as forgery, intent is element of crime

· Evidence of prior wrong acts admissible to establish guilty knowledge or to negate good faith

3) Identity

· Evidence that connects D to crime [e.g., theft of gun used in later crime] admissible

· If D commits unique “signature” crimes, then evidence linking D to these previous crimes admissible [shows D’s modus operandi]

d. Prior Acts of Sexual Assault or Child Molestation [FRE 413-415]

1) Always admissible in both civil and criminal proceedings

2) D does not even have to had been tried for these crimes, but merely accused

II. Real Evidence

A. Real or Demonstrative Evidence addressed directly to trier of fact

1. Object in issue presented for inspection by trier of fact

2. Usually addressed to sense of sight, but may be directed at other senses as well

B. Types of Real Evidence [4 types]

1. Direct evidence

a. Evidence offered to prove facts about object as an end in itself

2. Circumstantial evidence

a. Facts about object proved as basis for inference that other facts are true

b. Trier of fact asked to draw logical inference

3. Original evidence

a. Evidence has some connection with transaction in question at trial

b. Alleged murder weapon example of original evidence

4. Prepared Evidence

a. Also called “demonstrative evidence”

b. Sketches or models made to be shown to trier of fact

C. General Conditions of Admissibility

1. Evidence must be relevant

a. Judge must rule on relevance of need for real evidence

b. Policies limiting use of real evidence

1) Physically inconvenient/impossible to bring object into courtroom

2) Indecency or Impropriety

3) Undue prejudice outweighs probative value of evidence

2. Must be authenticate [can be established in two ways]

a. Recognition testimony

1) Witness testifies that he recognizes evidence being shown

2) Evidence has significant features that make it identifiable upon inspection

b. Chain of custody

1) If evidence is not unique or could be tampered with easily, then chain of custody needed

2) Proponent must show unbroken chain of possession

3) Chain must adhere to some formal system of identification or custody

3. Condition of Evidence [Useful Probativeness]

a. If condition of object significant, must be shown that object in relatively same condition at trial

b. Moreover, object must be logically helpful in tending to prove proposition in issue

D. Particular Types of Real Proof [Assume authentication]

1. Reproductions and Explanatory Real Evidence

a. Examples: Photographs, movies, sketches

b. Admissible when probative value outweighs danger of unfair prejudice

c. Items used for purely explanatory purposes generally not admitted into evidence

1) Does not go back with jury for deliberations

2) Used merely as aids to testimony

2. Maps, charts, and models

a. Usually admissible for illustrating testimony

b. Must be faithful reproductions of object depicted

3. Courtroom demonstrations and experiments

a. Done at the discretion of the court

b. Excluded if danger of unfair prejudice outweighs probative value, or if demonstration is waste of time or confusing

III. Documentary Evidence

A. Must be relevant and authenticate to be admissible

B. Authentication of Documentary Evidence [FRE 901-903]

1. Requires only enough evidence to support finding that matter is what proponent claims it is. [FRE 901]

a. Proponent not required to prove genuineness by preponderance of evidence

2. Authentication by Stipulation

a. Parties can stipulate as to authenticity to save time

3. Evidence of Authenticity

a. Admissions

1) Writing authenticated by evidence that party against whom writing is offered has either admitted its authenticity or acted upon writing as authentic

b. Testimony of Eyewitness

1) Writing authenticated by testimony of one who see it executed or hears it acknowledged

c. Handwriting Verifications

1) Witness can testify about genuineness of handwriting of maker

2) Lay witness can give his opinion if he has personal knowledge of handwriting, such as coworker or business associate.

4. Self-Authenticating Documents [FRE 902]

a. Certain writings have ability to “prove themselves”

b. No extrinsic evidence required as condition of admissibility

c. Examples of self-authenticating documents

1) Certified copies of public records

2) Official publications

3) Newspapers or periodicals

4) Trade inscriptions, signs, tags, or labels affixed in course of business to indicate ownership, control, or origin

5) Documents accompanied by certificates of acknowledgement

C. Best Evidence Rule [FRE 1002]

1. Rule expresses preference for originals

a. Reflects belief that exact words of writing should be presented to court

b. Oral testimony based on memory of terms of writing has greater risk for error

2. Applicability of Rule [Two situations]

a. Writing is legally operative or dispositive instrument [contract, deed, will]; or

b. Knowledge of witness concerning facts results from having read it in the document

3. Definition of “Writings,” “Original,” and “Duplicate”

a. FRE 1001 governs writings, recordings, and photographs

1) Defined broadly as “letters, words, or numbers set down by handwriting, typewriting, printing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.”

2) Photographs include “stills, X-ray films, or motion pictures”

b. “Original” writing

1) An original is writing or recording itself, or duplicate intended by person to have same effect as an original

c. Admissibility of Duplicates

1) Defined as “counterpart produced by same impression as original’

2) Thus, duplicate = exact copy of original

3) Admissible under FRE 1003 unless:

· Authenticity challenged; or

· Unfair to admit duplicate in place of original

4. Admissibility of secondary evidence of contents

a. If proponent cannot produce original in court, then he may offer secondary evidence of its contents

1) Secondary evidence in form of notes, copies, or oral testimony about contents of original

b. Proponent must give satisfactory explanation for non-production of original

1) Loss or destruction of original (must be destroyed in good faith);

2) Original outside of jurisdiction and not obtainable;

3) Original in possession of adversary who, after notice, fails to produce

5. Functions of Court and Jury

a. Court makes determinations of fact that determine admissibility of duplicates, other copies, or oral testimony as to contents of original

b. FRE 1008 reserves three questions for the jury

1) Whether original ever existed;

2) Whether writing, recording, or photograph produced at trial is an original; and

3) Whether evidence offered reflects contents of original

D. Parol Evidence

1. If agreement reduced to writing (writing = agreement), then all prior or contemporaneous negotiations are merged into written agreement

2. Parol (extrinsic) evidence not admissible to add to, detract from, or alter agreement as written

3. However, parol evidence is admissible to show subsequent modification or discharge of the written contract

IV. Testimonial Evidence

A. Competency of Witnesses

1. General Presumption: Witness is competent until contrary is demonstrated

2. Basic Testimonial Qualifications [Four attributes]

a. Perception: Ability to Observe

1) W testifies on direct to details of how automobile collision occurred

2) On cross, W admits that sound, not sight, directed her attention to the crash

3) All evidence as to what W “saw” will be stricken

b. Memory: Ability to Remember

1) Person suffering from amnesia or senility probably incompetent

c. Communication: Ability to Relate

1) Issue: can witness communicate information effectively to trier of fact?

d. Appreciation of Obligation of Oath

1) Person must understand and appreciate taking oath to tell the truth

2) Witness must desire to tell the truth

3. Federal Rules of Competency [FRE 601-604]

a. FRE 601 says that every person competent to be a witness [two limitations]

1) Witness must have personal knowledge of matter upon which he is testifying [FRE 602]; and

2) Witness must declare he will testify truthfully, by oath or affirmation [FRE 603]

b. Use of interpreter

1) If witness requires an interpreter, then that interpreter must be qualified and must take oath to make truthful translation [FRE 604]

B. Form of Examination of Witnesses

1. Leading questions [FRE 611(c)]

a. Generally objectionable on direct exam.

1) Question framed in such a way that it suggests an answer

b. Leading question permitted on cross exam

c. Permitted on direct (at discretion of court) if:

1) Used to elicit preliminary or introductory matters;

2) Witness needs aid to respond because of loss of memory, immaturity, or mental weakness; or

3) Witness is hostile, improperly uncooperative, an adverse party, or person identified with adverse party

2. Improper questions [not permitted]

a. Misleading question (cannot be answered by witness without making unintended admission)

1) “Do you still beat your wife?”

b. Compound question

1) “Did you see the intruder first or did you hear him?”

c. Argumentative: leading questions that reflect examiner’s interpretation of facts

1) “Why were you driving so recklessly that day?”

d. Conclusionary: calls for conclusion or opinion that witness not qualified to give

1) “Mr. Brown, what do you think Mr. Green thinks about that?”

e. Assuming Facts not in Evidence

1) In case where no evidence that D drinking, P cannot ask: “After D finished 3rd shot of whiskey, what did he do?”

f. Cumulative

1) Attorney not allowed to ask question that has already been asked and answered

g. Harassing or Embarrassing Questions

3. Use of Memoranda by Witness

a. Witness cannot read testimony from prepared memorandum.

b. Certain circumstances in which memo can be used to aid testimony 

1) Present Recollection Revived [Refreshing]

· Witness may use writing for purpose of refreshing memory

· Writing cannot be read into evidence by witness since it cannot be authenticated

· Writing intended to help witness by jogging memory

2) Past Recollection Recorded [FRE 803(5)]

· Witness states that she has insufficient recollection of event to enable her to testify fully and accurately (refreshing has not worked)

· Writing itself may be read into evidence if proper foundation laid for admissibility

· Foundational requirements include:

· Witness at one time had personal knowledge of facts recited in writing;

· Writing made by witness or under her direction;

· Writing was timely made when matter still fresh in witness’ mind;

· Writing is accurate; and

· Witness has insufficient recollection to testify fully and accurately

· Writing read into evidence, but document itself not received as exhibit unless offered by adverse party

C. Opinion Testimony [All opinions, conclusions, inferences, or other subjective statements]

1. Opinion Testimony by Lay Witnesses [FRE 701]

a. Generally inadmissible because person not an expert in the field

b. Can be admissible under certain circumstances where, from the nature of subject matter, no better evidence can be obtained

1) Opinion rationally based on perception of witness; and

2) Opinion helpful to a clear understanding of testimony or to determination of fact in issue.

3) Examples: Opinions about intoxication or speed fall into this category

c. Situations Where Lay Witness Opinions Admissible

1) General Appearance or Condition of Person

· Testimony that person was “teenager” or “about 16 years old”

· Testimony must stay general; specifics not allowed

2) State of Emotion

· Witness probably permitted that person appeared “sad” or “angry”

3) Matters involving Sense Recognition

· Witness permitted to testify that object was “large,” “heavy,” or “green”

4) Identity and Likeness of Appearance, Voice, or Handwriting

5) Speed of Moving Vehicle [not specific speed]

6) Value of Own Services

7) Rational or Irrational Nature of Another’s Conduct (Sanity)

· Witness permitted to state opinion as to sanity of another person

· Some jurisdictions limit opinions to descriptions of the acts (“She acted like a crazy woman”)

8) Intoxication

2. Opinion Testimony by Expert Witnesses [FRE 702-706]

a. Requirements of Expert Testimony

1) Subject matter must be appropriate for expert testimony

· Subject matter one where scientific, technical, or other specialized knowledge would assist jury’s understanding

· Some jurisdictions require that methodology or explanatory theory have achieved “general acceptance” in the field

· Daubert rejected this rigid limitation as being incompatible with liberal helpfulness test of FRE 702

2) Witness must be qualified as expert

3) Expert must possess reasonable probability regarding his opinion

· Opinion cannot be pure guess or speculation

4) Opinion must be supported by proper factual basis

· Personal observation: expert has examined person or thing about which he is testifying and can relate facts observed by him upon which he bases his opinion [FRE 703]

· Facts made known to expert at trial (usually elicited in form of hypothetical question) [FRE 705]

· Facts made known to expert outside court: expert given reports of technicians, nurses, doctors, and asked to form opinion based on study of these documents [FRE 703]

b. Authoritative Texts and Treatises

1) Expert may be cross examined concerning statements in any scientific publication

· Proponent must qualify publication as reliable authority through judicial notice, testimonial admission of this expert, or testimony of another expert [FRE 803(18)]

D. Credibility-Impeachment

1. Accrediting or Bolstering

a. No bolstering until witness impeached

b. Exception: Prior Identification

1) Evidence of any prior statement of identification by witness is admissible to bolster witness’ testimony

2. Any party may impeach [FRE 607]

a. Party can impeach his own witness

3. Impeachment Methods [Cross Exam and Extrinsic Evidence]

a. Prior Inconsistent Statements [used to impeach credibility]

1) May be proved through extrinsic evidence only after proper foundation laid, and statement relevant to direct issue [i.e., no collateral matters]

2) Laying foundation includes giving witness opportunity to explain or deny the allegedly inconsistent statement

3) Evidentiary Effect of Prior Inconsistent Statement

· Most often hearsay, used only to impeach

· However, if statement made under oath at prior hearing, trial, or other judicial proceeding, statement admissible as non-hearsay

b. Bias, Interest, or Hostility

1) Evidence that witness is biased tends to show witness has motive to lie.

2) Example: Witness is D’s mother. She has motive to lie to keep D from going down the river.

c. Conviction of Crime [FRE 609]

1) Witness may be impeached by proof of conviction of crime

2) Actual conviction required [mere indictment or arrest not sufficient]

3) Crime Involving Dishonesty

· Witness may be impeached by any crime (felony or misdemeanor) involving dishonesty, deceit, or false statement

· Trial judge has no discretion to disallow impeachment of such crimes

4) Felony not involving Dishonesty

· Witness may be impeached by any felony, regardless if it involves dishonesty or false statement.

· Trial judge does have broader discretion to exclude felony under one of the following standards:

· Witness is accused in criminal case [government has burden to show probative value impeachment outweighs prejudicial effect];

· Witness other than accused in criminal case [again, probative value must substantially outweigh prejudicial effect]

5) Must not be too remote in time (10 years from date of conviction or date of release) [FRE 609(b)]

6) Means of Proof

· Extrinsic evidence permitted

· Prior conviction may be shown through cross exam or through introduction of record of judgment

· No foundation need be laid

d. Specific Instances of Misconduct (“Bad Acts”)

1) Interrogation permitted on cross exam

2) Witness may be interrogated with respect to any immoral, vicious, or criminal act that might affect his character and show him unworthy of belief

3) Cross examiner must inquire in good faith

4) Extrinsic evidence not permitted here

· Examiner stuck with answer witness chooses to give

· Can’t be proved up through extrinsic evidence

e. Opinion or Reputation for Truth

1) Witness may be impeached by showing that he has poor reputation for truthfulness

2) FRE 608(a) allows impeaching witness to state personal opinions, based on acquaintance, as to truthfulness of witness sought to be impeached

E. Testimonial Privileges

1. FRE 501 gives no specific privilege provisions.

a. Look to jurisdiction to determine privileges

2. General Considerations

a. Persons who may assert a privilege

1) Privilege is personal

2) May be asserted only by party whose interest is sought to be protected

3) May also be asserted by someone authorized to assert it on party’s behalf

b. Confidentiality

1) Communication must be shown to have been made in confidence

2) Look to the surrounding circumstances

c. Comment to privilege forbidden

1) No inference should be drawn from fact that privilege has been invoked by a party

2) Thus, counsel for parties or judge can make no reference to fact that privilege has been asserted

d. Waiver of privilege

1) Failure to claim privilege by holder;

2) Failure to object when privileged testimony is offered;

3) Voluntary disclosure of privileged matter by holder; or

4) Contractual provisions waiving in advance the right to claim a privilege.

e. Eavesdroppers

1) Confidential communication remains intact unless parties know presence of eavesdroppers

2) Look to circumstances surrounding communicators, not the people listening

3. Attorney-Client Privilege

a. Client holds the privilege

b. Privilege applies indefinitely, even after death

1) Termination of attorney-client relationship does not terminate privilege

c. Non-applicability of Attorney-Client privilege

1) Legal Advice in aid of future wrongdoing

2) Claimants through same deceased client

3) Dispute between Attorney and Client (i.e., breach of duty)

d. Attorney work product

1) Documents prepared by attorney for his own use not covered by privilege

2) However, might be covered under “work product” rule

4. Physician-patient privilege

a. Patient holds the privilege

b. Elements needs to establish privilege (3 elements)

1) Professional member of relationship must be present;

2) Information must be acquired while attending/treating patient; and

3) Information must be necessary for treatment

c. Privilege not applicable

1) Patient puts physical condition in issue

2) Physician’s services obtained in aid of wrongdoing, such as to escape detection or apprehension after commission of crime

3) Dispute between Physician and Patient

4) Agreement to waive privilege

d. Psychotherapist-Patient privilege nearly identical

5. Husband-Wife Privilege [two separate privileges]

a. Spousal Immunity (privilege not to testify in criminal cases)

1) If spouse is defendant in criminal prosecution, then P cannot compel spouse to testify as prosecution witness against other spouse

2) Who holds the privilege

· Federal Court: privilege belongs to witness-spouse

· State Court: privilege belongs to party-spouse

3) Valid marriage required to invoke privilege

4) Immunity may be asserted only during marriage

· Privilege last only during marriage

· Terminates upon divorce or annulment

b. Privilege for Confidential Marital Communications

1) Either spouse has privilege to refuse to disclose, and to prevent another from disclosing, confidential communications made between husband and wife

2) Both spouses hold the privilege

3) Elements of privilege

· Communication made during valid marriage; and

· Made on reliance of intimacy of marital relationship

V. The Hearsay Rule

A. Statement of the rule: “Statement made by declarant to prove truth of the matter asserted” [FRE 801(c)]

1. Reasons for excluding hearsay

a. Adverse party denied opportunity to cross-examine declarant

b. No chance to test declarant’s perceptions

c. Statement not reliable

2. “Statement” [FRE 801(a)]

a. Written or oral assertion; or

b. Nonverbal conduct intended as assertion

c. Includes oral statements, writings, assertive conduct (e.g., nod of declarant’s head)

3. “Offered to Prove Truth of the Matter”

a. Most crucial component of hearsay rule

b. Examples of non-hearsay out-of-court statements

1) Verbal Acts or Legally Operative Facts

· Words of contract, gift, permission, defamation

· Issue simply whether statements were made, not if they are true

2) Statements offered to show effect on Listener/Reader

· Words that give notice to listener

· Statement introduced to show listener had knowledge

3) Statement offered as circumstantial evidence of Declarant’s state of mind

· Statement not offered for truth, but to demonstrate that declarant believed it to be true

· Most common: evidence of insanity or knowledge

4. Non-human Declarations

a. No such thing as animal or machine hearsay

b. Behavior of drug-sniffing dog not hearsay

c. Animals and machines have no reason to lie

B. Statements that are non-hearsay under FRE 801(d)

1. Prior statements by witness (testifies at trial, and subject to cross exam)

a. Prior Inconsistent Statement [FRE 801(d)(1)(A)]

1) Not hearsay if made under oath at prior proceeding or deposition

2) Statement made by witness at grand jury, if inconsistent, can be used both to impeach and as substantive evidence

b. Prior Consistent Statement [FRE 801(d)(1)(B)]

1) Regardless if made under oath, prior consistent statement not hearsay if offered to rebut express or implied charge of recent fabrication or improper motive

c. Prior Statement of Identification

1) Witness’ prior statement identifying person after perceiving him not hearsay

2) “Perception” = “awareness” (Declarant need not actually see person’s face to perceive him)

2. Admissions by Party Opponent [FRE 801(d)(2)]

a. Need not made against interest

b. Statement may even be in form of opinion

1) Personal knowledge not required

· Lack of personal knowledge does not exclude party’s admission

2) Adoptive admissions [FRE 801(d)(2)(B)]

· Party expressly or impliedly adopts someone else’s statement as his own

· Silence may be considered to be implied admission when:

· Party must have heard and understood statement;

· Party physically and mentally capable of denying statement; and

· Reasonable person in same circumstance would have denied the accusation

C. Hearsay Exceptions (Declarant Unavailable) [FRE 804]

1. “Unavailability” defined

a. Declarant exempted from testifying on ground of privilege;

b. He persists, despite court order, in refusing to testify concerning statement;

c. Testifies to lack of memory of subject matter of statement;

d. Unable to be present or testify because of death or physical/mental illness; or

e. Absent (beyond reach of court’s subpoena) and statement’s proponent unable to procure his attendance by process or other reasonable means

2. Former Testimony of Unavailable Witness [FRE 804(b)(1)]

a. If taken at another hearing or trial, may be admissible if there is sufficient similarities of parties and issues so that opportunity to develop testimony at prior hearing meaningful

b. Party against whom testimony is offered must have been a party, or in privity to party, in former action.

c. Subject matter of prior and current hearing must be same.

d. Party against whom former testimony offered must have had chance at prior hearing to develop testimony by direct, cross, or redirect of declarant.

e. Former testimony must have been given under oath

3. Statements against Interest [804(b)(3)]

a. Requirements of Statement

1) Must have been made against pecuniary, proprietary, or penal interest when made;

2) Declarant must have personal knowledge of facts;

3) Declarant must be aware that statement against his interest;

4) Shows no motive to misrepresent the statement; and

5) Declarant unavailable as witness

b. Statements subjecting declarant to civil liability are specifically admissible [FRE 804(b)(3)]

c. Statement means “single remark,” not an extended declaration

4. Dying Declarations (Statement made under belief of impending death) [FRE 804(b)(2)]

a. In prosecution for homicide or in civil action, statement made by now unavailable declarant while believing his death was imminent is admissible

b. Statement must concern cause or circumstances of what declarant believed to be his impending death

c. Note: Declarant need not be dead, but merely unavailable

5. Statements Offered against Party Procuring Declarant’s Unavailability

a. Statements of person (now unavailable as witness) are admissible when offered against party who has engaged o acquiesced in wrongdoing that intentionally procured declarant’s unavailability [FRE 804(b)(6)]

b. Party forfeits right to object on hearsay grounds because he is responsible for declarant not being able to testify as witness.

D. Hearsay Exceptions (Declarant’s Availability Immaterial) [FRE 803]

1. Present State of Mind [FRE 803(3)]

a. Statement of declarant’s then-existing state of mind, emotion, sensation or physical condition admissible

b. Rationale: Insofar as declarant knows own state of mind, no need to check his perception

c. When admissible

1) Admissible when State of Mind Directly in Issue and Material to Controversy

· In case where domicile of Donna material, Donna’s statement that “I love living in Delaware” is admissible

2) Offered to show Subsequent Acts of Declarant

· Hearsay statement admitted to prove that declarant did what he intended to do

· In prosecution of husband for murder of wife, wife’s prior statements that she intended to commit suicide admissible

d. Statements of Memory or Belief not admissible

1) Declarant’s statement, “I think I left my keys in the car” may not be introduced for purpose of proving that he left keys in car

2) Statements of memory/belief admissible to prove facts remembered concerning execution, revocation, identification, or terms of declarant’s will

2. Excited Utterances [FRE 803(2)]

a. Rationale: Person under stress does not have time to think up a lie

b. Startling Event Required

1) Must be an occurrence startling enough to produce nervous excitement

2) Statement must relate to startling event

c. Declaration must be made while under stress of excitement

1) Must be made before declarant had time to reflect on it

2) Time element important

· If statement made while event in progress, easy to find excitement prompted utterance

· More time passage, less likely excitement cause utterance

3. Present Sense Impression [FRE 803(1)]

a. Comment made concurrently with sense impression

1) Person perceives some occurrence not particularly shocking

2) However, event prompts person to comment on his perception

b. Safeguards

1) Statements of present sense safe from memory defects

2) Usually little or no time for calculated misstatement

c. Example

1) D says to H, “Look at that car go.”

2) H may testify that D made statement to prove car was speeding

4. Declaration of Physical Condition [FRE 803(3)]

a. Present Bodily Condition (Admissible)

1) May be made to doctor, friend, wife, or any other person

2) Cannot be used to prove up a fact as true

· V tells friend, “My wrist hurts so much that it must be broken”

· Statement admissible as declaration of present pain

· However, cannot be used to prove that wrist was indeed broken

b. Past Bodily Condition (Admissible if to assist diagnosis or treatment)

1) In general, statement of past physical condition excluded since no way to check memory of declarant

2) FRE 803(4) recognizes patient’s strong motivation to tell truth when seeking medical treatment

3) Thus, statements of past bodily condition admissible if made to medical personnel to assist diagnosis or treatment of condition

5. Business records [FRE 803(6)]

a. Rationale: Reliability based on regularity in which business records kept, their use and importance in business, and incentive of employees to keep accurate records

b. Elements of Business Records Exception

1) “Business” includes “every association, profession, occupation, and calling of every kind, whether or not conducted for profit”

2) Entry made in Regular Course of Business

· Records must be maintained in conjunction with business activity

· Person making entry under duty to record

3) Personal Knowledge

· Recorder need not have personal knowledge of event

· Informant must be under business duty to convey information

4) Entry made near time of event

5) Authentication

· Authenticity of records must be established

· Custodian testifies to identity of record and mode of its preparation

6) Entrant need not be available

· Person who made entry need not be available as witness

6. Past Recollection Recorded

a. Witnesses permitted to refresh memories by looking at almost anything

b. If witness’ memory cannot be revived, party may wish to introduce a memo that witness made near or at the time of event

c. Use of this writing to prove facts contained therein raises hearsay problem

d. However, under properly laid foundation, party can introduce writing into evidence under past recollection recorded exception

7. Official Records and Other Official Writings

a. Public Records and Reports

1) Rationale: Don’t want public officials to leave jobs constantly to testify in court

2) In addition, records presumed trustworthy because officials are under duty to record properly that which they do

3) Records, reports, statements, and data compilations of public offices admissible to extent that they set forth:

· Activities of office or agency;

· Matters observed pursuant to duty imposed by law (does not include police observations);

· Factual findings resulting from investigation made pursuant to authority granted by law

4) Requirements for Admissibility

· Duty to record

· Entry Near Time of Event

· Trustworthiness

b. Records of Vital Statistics [FRE 803(9)]

1) Records of births, deaths, and marriages admissible if report made to public office pursuant to requirements of law

c. Judgments

1) Prior criminal convictions (Felony Convictions Admissible)

· Under FRE 803(22), felony convictions admissible in both criminal and civil actions to prove any fact essential to judgment

· Admissible to prove fact only against accused

· For anyone else, can only be used for impeachment

2) Prior criminal acquittals (Not admissible)
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