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ETHICS OUTLINE

I. REGULATION OF THE LEGAL PROFESSION

A. ADMISSION TO PRACTICE LAW

8.1: Bar Admission & Discipline

· An applicant for admission must not knowingly make a false statement of material fact or fail to disclose information requested or information necessary to correct a misapprehension, except for confidential information.

· Applicants must have good moral character & fitness to practice law, meaning emotional & mental stability. Burden of establishing a good moral character is on the applicant.

· Past crimes or acts must not involve moral turpitude. False statements or concealment is grounds for denying admission.

· Denied applicants may gain admission to profession upon showing of sufficient rehabilitation.

· Factors to consider for bar admission: MN from In re Zbiegien p. 917

· Age at time of infraction

· Recency of conduct

· Reliability of information concerning the conduct

· Severity of infraction

· Factors underlying the conduct

· Personal circumstances

· Cumulative effect of conduct

· Evidence of rehabilitation

· Applicant’s positive social contribution since conduct

· Applicant’s candor in admissions process

· Materiality of admissions or representations

B. REGULATION AFTER ADMISSION

8.3: Reporting Misconduct

8.4: Misconduct

· A lawyer is subject to discipline for violating a disciplinary rule or for the following conduct:

· Attempting to violate a DR

· Assisting another to violate a DR or using their acts to violate

· Engaging in criminal conduct showing dishonesty, untrustworthiness, unfitness to practice

· Engaging in any conduct involving dishonesty, fraud, deceit, or misrepresentation

· Engaging in conduct prejudicial to administration of justice

· Stating/implying ability to improperly influence a gov’t agency/official

· Knowingly assisting a judge in illegal conduct

· A lawyer is subject to discipline for failing to report a disciplinary violation committed by another lawyer, aside from confidential info.

C. UNAUTHORIZED & MULTI-JURISDICTIONAL PRACTICE

5.5: Unauthorized & Multijurisdictional Practice

· Lawyer is subject to discipline for practicing in a jurisdiction w/o a license.

· Practicing on a temporary basis is permitted when there is:

· Association w/ local lawyer

· Special permission to practice in local tribunal

· Mediation/arbitration arising out of practice in home state

· Other practice arising out of practice in home state (must be reasonably related)

· Multijurisdictional practice w/o admission is ok if lawyer is in-house counsel and when the legal services are authorized by federal/local law.

· Lawyer cannot assist a nonlawyer to engage in unauthorized practice of law.

· Lawyer must supervise nonlawyer assistants and be responsible for the results.

II. THE LAWYER-CLIENT RELATIONSHIP

A. CREATION OF RELATIONSHIP

1.1: Competence

1.7: Conflicts: Current Clients

1.16: Declining/Terminating Representation

1.18: Prospective Clients

3.1: Meritorious Claims & Contentions

4.4: Respect for Rights of Third Persons

6.2: Appointments

· A-c relationship is contractual. The lawyer is the client’s fiduciary & agent. The relationship arises when a person manifests intent to have lawyer represent him and the lawyer agrees, or the person manifests intent and the lawyer fails to make clear he does not wish to represent, and the lawyer knows or should know the client is reasonably relying on him. The standard is the client’s reasonable belief!
· A lawyer MUST reject employment when

· Client’s motive is to harass or injure.

· Case presents a frivolous position.

· Lawyer is incompetent, impaired, or too busy to handle the matter.

· Lawyer’s strong personal feelings impair effective representation.

· Rule 1.18: If no A-c relationship results, a lawyer must protect a prospective client’s confidential information, including declining representation of others in the same or related matters.

B. FEES

1.5: Fees

· Lawyers must reach clear fee agreements w/ clients, preferably in writing, early in relationship.

· Court may impose discipline for an unreasonably high fee or unreasonably high expensive. Factors in considering fee:
· Time & labor required

· Novelty & difficulty

· Skill required

· Whether lawyer is precluded from other work

· What others charge for similar work

· Amount at stake & results obtained

· Experience, reputation, ability of lawyer

· Whether fee flat or contingent

· Cannot charge clients for ordinary overhead expenses. Cannot charge for copies, overtime, etc. other than their actual cost.

· Can accept property for services, provided this does not involve a proprietary interest in the subject of litigation.

· Can charge a contingent fee, but NOT in criminal or divorce cases. Contingent fees must be reasonable and memorialized in writing.
· Attorneys cannot give each other referral fees. Reciprocal referral arrangements that are nonexclusive and feature client informed consent are ok.

· Attorneys outside a firm can split fees if:

· Client agrees in writing

· Total fee is reasonable

· Split is in proportion to the services performed by each lawyer

C. SCOPE

1.2: Scope & Allocation of Authority

1.4: Communications

1.14: Diminished Capacity

· A lawyer must abide by a client’s decisions affecting substantial legal rights, including:

· Whether to accept settlement

· What plea to enter in a criminal case

· Whether to waive a jury trial in a criminal case

· Whether client will testify in a criminal case

· Whether to appeal

· A lawyer may limit scope of representation when:

· There is fundamental disagreement with client

· When client insists on fraudulent, illegal, or unethical path to solve their problem

· When client has begun the above conduct and it is continuing

· Lawyer should try to maintain as normal as possible a relationship w/ clients with diminished capacity. A lawyer can take reasonable steps to protect such a client, including appointing a guardian. Can reveal confidential info to the extent needed to avoid physical & financial harm.
D. TERMINATION
1.3: Diligence

1.16: Declining or Terminating Representation
· The A-c relationship can terminate early if:

· Client fires lawyer: Client can fire atty at any time, with or without cause. Client is still liable for reasonable value of work done; atty can’t recover more than amount contracted for.
· Lawyer must withdraw:

· When mental/physical condition makes it unreasonable

· When continued representation would require law or ethics violation

· Lawyer may withdraw: If does not have material adverse impact and client consents, atty may withdraw for any reason. Atty may withdraw despite adverse impact in severe circumstances:
· Client persists in criminal/fraudulent conduct
· Client has used atty’s services to commit a past crime/fraud
· Client’s objective is repugnant to lawyer’s beliefs
· Client breaks his promise to atty
· Client is unreasonable financial burden
· Client will not cooperate
· Other good cause exists
· Upon withdrawal, atty must give client reasonable notice & change for client to get new counsel. Must also return fees not yet earned and return papers & property.

III. LAWYER’S DUTIES OF COMPETENCE & DILIGENCE

A. COMPETENCE

1.1: Competence

· Atty must act competently & with legal knowledge, skill, thoroughness & preparation that are reasonably necessary to the representation.

· Factors determining skill:
· Complexity & specialized nature of matter

· Lawyer’s general experience & training in the field in question

· Amount of preparation/study lawyer will give to matter

· Whether possible for atty to refer, consult w/ another atty

· Attys can accept representation if competence can be achieved by reasonable preparation. Should inform client when you are unfamiliar with a matter, though.

B. DILIGENCE

1.3: Diligence
· Once a lawyer takes on a matter, he must:

· Act on client’s behalf w/ reasonable diligence & promptness

· Act with dedication & zeal (but this doesn’t require incivility)

· Pursue matter to completion

· Terminate relationship or act w/ diligence if any doubt to whether a-c relationship exists

· Solo practitioners have duty to plan for untimely death/disability.

· Single incident of misconduct subjects a lawyer to discipline.

IV. DUTY OF CONFIDENTIALITY

A. RELATIONSHIP B/W DUTY OF CONFIDENTIALITY & A-C PRIVILEGE

1.6: Confidentiality

· GR: A lawyer must not reveal any information relating to the representation of the client. May reveal with client informed consent.

· A-c privilege is a rule of evidence. It prevents a tribunal from compelling the revelation of confidential communications b/w a & c. Concerns only disclosure of info, not use

· Ethical duty of confidentiality prohibits an atty from voluntarily revealing info related to representation of a client, applying to every context where a-c privilege doesn’t apply. This covers more kinds of info than the privilege. Privilege protects confidential communications only, while duty protects any other info the atty obtains, no matter what the source, regardless of whether privilege or client asked to be kept in confidence or whether revelation would be embarrassing or harmful to client. Concerns both disclosure and use of info w/o client IC. 

B. SUMMARY OF A-C PRIVILEGE

1.6: Confidentiality

1.13: Organization as Client

1.18: Duty to Prospective Client

· A client is a person/entity seeking legal services from an atty. Privilege covers preliminary communications leading up to this relationship, even if one doesn’t ultimately form. The privilege extends indefinitely, surviving termination of a-c relationship and death of client.
· When client a corporation, privilege covers communication (oral or written) b/w lawyer and high officials, and others if employee communicates w/ lawyer at direction of supervisor; employee knows that purpose of communication is to obtain legal advice for corporation; communication concerns a subject within scope of employee’s duties to act for corporation.

· Privilege does not cover client’s identity or the fee arrangement, unless disclosure is privileged.

· To be confidential, communication must not have been intended for outsiders. Confidentiality is not destroyed by presence of those who are assisting the atty.

· The client holds the privilege, and can claim/waive it. If client not present, atty can claim privilege on his behalf.

· Atty work product generally immune from discovery.

· Exceptions to atty client privilege:
· Crime-fraud

· Communication relevant to breach of duty in a-c relationship

· Litigation arising b/c former joint clients



C. ETHICAL DUTY OF CONFIDENTIALITY & EXCEPTIONS

1.6: Confidentiality
· Confidentiality concerns disclosure & use of client info.

· Not destroyed by third party helping lawyer or nonprivileged party, unless info becomes generally known.

· Confidentiality applies in every context in which the a-c privilege does not. Exceptions to confidentiality duty:
· Client gives IC

· Dispute concerning atty conduct

· Disclosure to obtain ethics advice

· Disclosure required by law or court order

· Disclosure to prevent death/substantial bodily harm

· Disclosure to prevent or mitigate substantial financial harm

V. DUTY TO EXERCISE INDEPENDENT PROFESSIONAL JUDGMENT

A. CONFLICTS GENERALLY

1.7: Current Client Conflicts

1.10: Imputation of Conflicts

· A lawyer must not allow his personal interests, the interests of another client, or the interests of a third person to interfere w/ her loyalty to the client.

· If a conflict is apparent before a lawyer takes on a matter, he must not take it on. If a conflict becomes apparent after, he must withdraw. A lawyer’s failure to handle a conflict properly can result in disqualification, professional discipline, or civil liability for malpractice.

· Imputed conflict: Lawyers practicing together are treated as a single unit for conflict purposes. A conflict one lawyer has is imputed to the others.

B. CURRENT CLIENT CONFLICTS

1.7: Current Client Conflicts

1.8: Rules re Current Client Conflicts

1.18: Duties to Prospective Client

· A lawyer must not represent a client if the representation will be:

· Directly adverse to another client

· Or if there is significant risk that the representation of one client will be materially limited by the lawyer’s interest or responsibilities to another client, former client, or third party.

Examples of material limitations

· Representing co-parties in criminal litigation

· Representing co-parties in civil litigation

· Representing two clients w/ inconsistent legal positions in two unrelated cases

· Representing multiple clients in nonlitigation matters

· Lawyer’s own financial interest or relationship w/ another lawyer & client

· Despite a conflict, a lawyer can represent if:
· Reasonably believes can competently & diligently represent each client

· Representation not prohibited by law

· Representation does not involve the assertion of a claim by one client against the other

· Each client gives IC in writing.

· Business transactions with a client are not allowed unless ALL of the following are satisfied:

· Terms are fair to client

· Terms are fully disclosed to client in writing in a way they can understand

· Client is advised in writing that he should seek independent counsel

· Client gives IC in writing

( These don’t apply when there is an ordinary fee agreement or to ordinary commercial transactions involving publicly-marketed goods.

· Gifts: Other than holiday gift or gift in appreciation, these are not allowed. A lawyer must not prepare a legal instrument where he or a relative is the recipient of a substantial gift. These gifts may be voidable for undue influence.

· Media rights: May not acquire until case is totally finished, including appeals. 
· Financial assistance to client: Not permitted, unless:

· Advancing litigation expenses

· Paying court costs & litigation expenses for indigent client

· Aggregate settlements: not possible unless clients all agree to division of the sum,  the lawyer discloses the terms to all, and each client gives written IC. Same rules apply to joint pleabargains.

· A lawyer may reasonably limit the scope of the representation, practice in a limited liability entity, and require arbitration of legal malpractice claims.

· A lawyer may not acquire proprietary interest in the subject matter of the litigation. 

C. THIRD PARTY CONFLICTS

1.7: Current Client Conflicts

1.8: Rules re Current Client Conflicts

5.4: Professional Independence of Lawyer

· Compensation: A lawyer cannot accept compensation from a third party for representing a client unless:

· Client gives IC in writing

· Third party doesn’t interfere w/ lawyer’s judgment (even if limits lawyer’s ability to represent, lawyer can continue with client written IC and reasonable belief the third party’s interest won’t adversely affect the representation)

· The arrangement doesn’t compromise client confidential info

· Liability insurance: law varies as to whether insurance company or insured is the client. Lawyer’s ethical obligations governed by Model Rules, not the insurance contract.
D. FORMER CLIENT CONFLICTS

1.6: Confidentiality

1.7: Current Client Conflicts

1.9: Duties to Former Clients

1.17: Sale of Law Practice

· Lawyers have a continuing duty of confidentiality to former clients. Must not later oppose a former client in any matter where confidential info is relevant and use that info to the former client’s detriment without his written IC (doesn’t apply to commonly known info or info that is an exception to duty of confidentiality).

· Cannot represent a client whose interests are materially adverse to a former client in a substantially related matter w/o written IC from former client.

E. MIGRATION

1.6: Confidentiality

1.9: Duties to Former Clients

1:10: Imputation of Conflicts

· Disqualification of lawyer’s new firm: When lawyer moves from Firm A to Firm B, B must not knowingly represent a person in the same/substantially related matter where the switching lawyer or Firm A had previously represented a client with materially adverse interests to the person and about whom the switching lawyer acquired confidential information material to the matter without former client’s written IC.

· Disqualification of lawyer’s former firm: When a lawyer switches from Firm A to Firm B, Firm A is not prohibited from representing a person with material adverse interests to a former client of the switching lawyer unless the matter is the same or substantially related, or any lawyer remaining in Firm A has confidential information about the matter.
· Imputed Disqualification: if a lawyer is disqualified, all lawyers in firm are too unless (also applies to former gov’t lawyers):
· Timely screened off the case
· Not apportioned a part of the fee earned in case
· Written notice given to former client
F. FORMER GOV’T LAWYERS

1.7: Current Client Conflicts

1.9: Duties to Former Clients

1.11: Conflicts for Former Gov’t Lawyers

· The gov’t has a right to expect that its confidential info will not be abused by a lawyer who moves from gov’t service to private practice.

· A lawyer leaving gov’t service must not represent a private client in a matter in which he participated personally and substantially while in gov’t service, unless agency gives written IC, and vice-versa if moving from private practice to gov’t service. Matter= a specific dispute involving specific facts and parties. Personally and substantially= worked on matter himself and work was more than trifling.
· A lawyer who gains confidential gov’t info about a person must not later represent a client whose interests are adverse to that person when the information could be used to harm that person.

· A gov’t atty working personally & substantially on a matter must not negotiate for private employment with any party involved in the matter, excepting law clerks.

G. FORMER JUDGES

1.12: Former Judge

· A lawyer must not represent a private client in a matter where he participated personally & substantially as a judge or adjudicative officer unless all parties give written IC.

· Screening can avoid imputed disqualification.

· Law clerks can negotiate for private employment in a matter in which they are participating with notification to judge.

H. PROSPECTIVE CLIENTS

1.6: Confidentiality

1.18: Duties to Prospective Clients

· A-c privilege protects confidential communications b/w lawyer & prospi. Duty of confidentiality also applies.

· Conflicts: When confidential info obtained from prospi, cannot later represent a different person in same/substantially related matter if the confidential info would harm the prospi. The conflict is imputed to other lawyers in the firm.

· How to avoid a prospective client conflict: either obtain written IC, OR:

· Demonstrate that atty took care to avoid exposure to any more confidential information than necessary

· Demonstrate that the disqualified lawyer is timely screened from participation and will not share fee, AND

· Give written notice to the prospective client

I. ORGANIZATION AS CLIENT

1.13: Organization as Client

· Atty owes duty of loyalty to the organization, not to the people (stockholders, officers, directors, etc.) who are its constituents.

· When organization and its constituents are in conflict, the lawyer for the organization should caution the person in question that he represents the organization, not the person.

· When a person associated w/ the organization advocates action that may substantially injure it, the lawyer must protect the organization’s interests be reporting to a higher authority. If the highest authority fails to take timely, appropriate action, the lawyer may report outside the organization to the extent necessary to prevent the harm. When lawyer is employed to investigate or defend a violation of law on behalf of the organization, he may not report out.

· A lawyer may represent both the organization and one of its constituents if the ordinary conflicts rules are satisfied.

· A lawyer may serve as both director and lawyer for the organization, but this may give rise to conflicts if there is a substantial risk the dual role will compromise the lawyer’s professional judgment. In that case, lawyer should withdraw from one of the roles.

· Duties of securities lawyers under Sarbanes-Oxley: 
· MUST report evidence of material violation of federal or state securities law or breach of fiduciary duty to client’s chief legal officer. 

· The CLO must investigate the violation.

· If a violation found, CLO must make an appropriate response & report back to securities lawyer.

· When an appropriate response not taken, lawyer MUST report evidence t client’s board or directors, the audit committee of the board, or a committee of outside directors. This is mandatory, unlike ABA rule 1.13, which allows discretion.
· A securities lawyer may reveal confidential information to the SEC that is reasonably necessary to:

· Stop client from committing a violation that will cause substantial financial injury to it or its investors;

· Rectify such financial injury if the lawyer’s services were used to further the violation; or

· Prevent the client from committing or suborning perjury.

· A securities lawyer who is fired for complying w/ S-O rules can withdraw noisily by reporting the firing to client’s board.

VI. LAWYER AS COUNSELOR 

A. LAWYER’S DIFFERENT ROLES
2.1: Advisor

2.3: Evaluator for Third Parties

2.4: Serving as Third-Party Neutral

4.1: Truthfulness in Statements to Others
· Advisor: Must exercise independent judgment and render candid advice to the client, including moral, economic, social, or political advice when relevant. May volunteer advice w/o being asked.

· Evaluator for third parties: Ordinary confidentiality rules apply. If the evaluation of client’s affairs for a third party’s benefit will harm client, atty must get client’s written IC.

· Negotiator: Must not make false statements of or withhold material facts. Need not volunteer facts detrimental to client’s position or correct opponents misapprehension. Key factor: whether an opponent would be reasonable to rely on statement. Eg, some puffing is allowed in settlement negotiation.
· Third-party neutral: Must warn parties the atty does not represent any of them and that a-c doesn’t apply. A TPN may not later become the lawyer for a party in the matter unless all give written IC. This conflict is imputed to others in the firm, but may be cured by screening.
VII. LAWYER AS ADVOCATE

A. MERITORIOUS CLAIMS/EXPEDITING LITIGATION

3.1: Meritorious Claims & Contentions

3.2: Expediting Litigation

· Lawyer is subject to discipline for bringing frivolous proceedings or taking frivolous positions on issues, meaning they cannot be supported by a good faith argument under current law or a good faith argument for changing the law. This rule does not prevent criminal defendants from requiring prosecutors to prove every element of the crime.

· Lawyer has a duty to expedite litigation, meaning he cannot realize financial or other gain from delay.
B. CANDOR TOWARDS TRIBUNAL

3.3: Candors Towards Tribunal

· An atty must not knowingly make a false statement of law, fact, or evidence to the tribunal, and must correct a previously made false statement. Must also disclose legal authority in the controlling jurisdiction that is directly adverse to your client’s position that hasn’t been disclosed by the adversary. But if a proceeding is over, the lawyer doesn’t have to reveal that he later learned in confidence that the client lied.
· Atty is not obligated to volunteer facts harmful to a client’s case, except in an ex parte proceeding.

· If a client insists on using false evidence or false testimony, the lawyer should:

· Talk to the client confidentially and persuade him to rectify the situation

· If that fails, seek withdrawal

· If withdrawal is not permitted or will not remedy situation, disclose to tribunal.

· Lawyers must discourage any client conduct that would corrupt an adjudicative proceeding, such as hiding/destroying evidence, bribing a witness/judge, intimidating a juror, failing to disclose info, or disobeying a court order.

C. DUTY OF FAIRNESS TO OPPOSING PARTY & COUNSEL

3.4: Fairness to Opposing Party & Counsel

· A lawyer may not suppress or tamper with evidence or opponent’s access to evidence, or assist a witness to testify falsely.

· Lawyers must not make frivolous discovery requests or fail to comply with an adversary’s proper discovery request.

· At trial, lawyers are prohibited from chicanery such as:

· Referring to inadmissible material

· Asserting personal knowledge of contested facts

· Asserting personal opinions about the justness of a cause, credibility of a witness, culpability of a civil litigant, or guilt/innocence of accused.

· A lawyer can bring or threaten criminal charges against an adversary in order to gain an advantage for a client in a civil proceeding if the matters are closely related and the criminal charges are warranted. However, a lawyer cannot threaten opposing counsel with disciplinary violations to gain such an advantage.
· Lawyers should treat opposing counsel with respect and civility. Conduct involving physical threats or ethnic/gender slurs is prohibited.
D. TRIAL PUBLICITY

3.6: Trial Publicity

3.8: Duties of Prosecutor

· Out-of-court public statements that have a substantial likelihood of materially prejudicing the case are prohibited.

· Despite this rule, a lawyer has a right of reply, and can make a public statement to protect a client from substantial undue prejudicial effect of recent publicity not initiated by the lawyer or his client.

· Prosecutors may not make extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused.

· Dry facts about the case are permitted, including

· Info already in public record

· What claim/defense are involved

· Names of those involved

· Scheduling or result of any step in litigation

· Fact that investigation is ongoing

· Warning of danger

· Routine booking information about defendant

· Publicity rules apply equally to those in same firm as the lawyers participating in the case.
E. COUNSEL AS WITNESSES

1.7: Current Client Conflicts

1.9: Former Client Conflicts

3.7: Lawyer as Witness

· A lawyer must not act as an advocate at trial in which he is likely to be a necessary witness due to problems of conflicts, confusion of advocacy w/ evidence, and unfairness to adversary.

· Exceptions: lawyer-witness can continue as trial counsel if:

· Testimony will concern uncontested matter or mere formality

· Testimony will concern only nature & value of legal services rendered

· Withdrawal as trial counsel would cause substantial hardship

· Another lawyer in his firm is likely to be called as a witness

· Lawyer witnesses must comply w/ regular conflicts rules.
F. SPECIAL DUTIES OF PROSECUTOR

3.8: Duties of Prosecutor

· Some of prosecutor’s responsibilities:

· Proceeding with charges only when there’s probable cause.

· Protecting accused’s right to counsel.

· Not securing waiver of an unrepresented’s pretrial rights.

· Disclosing evidence that may negate guilt of accused/mitigate degree of their offense.

· Disclosing information that may mitigate punishment.

· Not making prejudicial extrajudicial statements.

VIII. TRANSACTIONS WITH THIRD PARTIES

A. TRUTHFULNESS & COMMUNICATION
1.2: Scope of Representation

1.16: Declining/Terminating Representation

4.1: Truthfulness in Statements

4.2: Communication w/ Represented Persons

4.3: Dealing w/ Unrepresented Persons

4.4: Respect for Rights of Third Persons
· Lawyer must not make false statements of material fact or law when dealing w/ third parties. Conventional puffing is ok.

· MUST disclose facts when necessary to avoid assisting client in crime or fraud, unless prohibited by confidentiality rules (withdrawal then required).

· Communicating w/ represented persons: Can’t communicate w/ represented person unless his counsel consents or a court authorizes it, or the communication does not concern the subject of the representation. Represented parties can communicate directly with each other, though. 
· Dealing w/ unrepresented persons: Can interview the intended unrepresented witness of opposing party. When dealing w/ the unrepresented, must not state/imply that you are disinterested. Must take reasonable efforts to correct a misunderstanding that you are there to help the unrepresented person. Cannot give legal advice to unrepresented person (other than to get a lawyer) if it would conflict w/ client interests.
· Respect for third parties’ rights: lawyers must not means that have no substantial purpose other than embarrassing, delay, or burdening a third person. A lawyer must not use means of obtaining evidence that violate the legal rights of a third person.
· Errant fax problem: Rules require lawyer to promptly notify sender and defer to whatever the sender wants done w/ document.
IX. LAW FIRMS & ASSOCIATIONS

A. RESPONSIBILITIES OF SUPERVISORY LAWYERS
5.1: Supervisory Lawyers
· Firm partners have a duty to ensure that all lawyers adhere to Model Rules.

· A lawyer is subject to discipline for a disciplinary violation committed by a second lawyer if:

· He ordered or knowingly ratified it, 

· Or if he is in a supervisory role, learns of the misconduct at a time when it can be remedied, but fails to take reasonable remedial action.
B. RESPONSIBILITIES OF SUBORDINATE LAWYERS

5.2: Subordinate Lawyers
· If a supervisory lawyer orders a subordinate to commit a clear ethics violation, the subordinate is subject to discipline if he carries out the order.

· A subordinate is NOT subject to discipline for following a supervisor’s reasonable resolution of a debatable ethics question.
C. RESPONSIBILITIES OF NONLAWYER ASSISTANTS
5.3: Nonlawyer Assistants
· A lawyer should instruct nonlawyers concerning ethics and should be ultimately responsible for their work, making reasonable efforts to ensure that these nonlawyer employees act ethically.

· A lawyer is subject to discipline for a nonlawyer’s misconduct if:

· He knew about it and ratified it, 

· Or the supervisor learns of the misconduct at a time when it can be remedied, but fails to take reasonable remedial action.
D. PROFESSIONAL INDEPENDENCE OF LAWYER, RESTRICTIONS ON RIGHT TO PRACTICE, SALE OF LAW PRACTICE, AND ANCILLARY SERVICES
1.7: Current Client Conflicts

1.8: Rules re Current Client Conflicts

1.17: Sale of Law Practice

5.4: Professional Independence of Lawyer

5.6: Restrictions on Right to Practice

5.7: Ancillary Services
· Fees: Cannot split legal fees with a nonlawyer or form a partnership or law practice with a nonlawyer where law is practiced. Can share a court-awarded fee with a nonprofit organization that referred you to the case.

· Interference: a lawyer must not allow a person who recommends, emplys, or pays him for serving a client to direct or regulate the lawyer’s professional judgment. Watch out for nonlawyer ownership interest in law firms or associations where nonlawyers have the right to direct/control lawyers.

· Right to Practice: A lawyer’s right to practice after termination of a partnership, employment relationship, or settlement agreement cannot be restricted.
· Sale of Law Practice: Allowed if seller finds a competent buyer and ceases to engage in private practice or law or a field of practice, and written notice is given to clients. All client matters must be purchased, and can’t charge them more fees (must honor same fee arrangements).

· Ancillary Services: A lawyer who provides these financial planning, accounting, lobbying, or title insurance services is subject to ethics rules if:

· Legal and nonlegal services provided together

· Nonlegal services provided by an entity controlled by lawyer.

X. PUBLIC SERVICE

A. GENERAL GUIDELINES
1.6: Confidentiality

1.9: Duties to former Clients

1.7: Current Client Conflicts

6.1: Voluntary Pro Bono Service

6.3: Membership in Legal Service Organization

6.4: Law Reform Activity

6.5: Nonprofit Limited Legal Service Programs
· Every lawyer has a professional responsibility to provide pro bono service. ABA recommends a minimum of 50 hours per year.

· Conflicts: A lawyer may serve as a director, officer, or member of a legal services organization even if it serves persons whose interests are advrse to those of the lawyer’s regular clients. But a lawyer must not knowingly participate in a decision/action of the organization if doing so

· Would be incompatible w/ lawyer’s obligations to a client under general conflict rules,

· Or would adversely affect the representation of one of the organization’s clients.

· Quick-advice programs (hotlines, etc.) are okay if neither lawyer nor client expects the a-c relationship to continue past the quick-advice stage. Guidelines:

· Client consents to short-term, limited legal service

· Conflict rules are relaxed

· Imputed conflict rules are relaxed

· Conflicts rules apply fully if quick advice leads to regular representation.

· Law reform: a lawyer may serve as a director, officer, or member of a law reform group, even though a reform advocated by the group may harm one of the lawyer’s clients. If a reform is to materially benefit a client, the lawyer must disclose that fact, but doesn’t have to identify the client.

· Lawyers must not accept gov’t legal employment or judicial appointment if the lawyer or firm makes a political contribution for the purpose of obtaining such employment.

XI. ADVERTISING

A. BACKGROUND

7.1: Communications re Lawyer’s Services
· Advertising = communication w/ public at large

· Solicitation = a lawyer’s individual contact w/ layperson designed to entice the layperson to hire the lawyer.

· False & misleading ads and in-person solicitation are usually banned.

· Regulation of commercial speech:

· Gov’t asserts substantial interest

· Gov’t demonstrates that restriction directly & materially advances interest

· Regulation is narrowly drawn
B. ADVERTISING

7.2: Advertising

· GR: Ads must be true & not misleading (meaning material information omitted, unjustified expectations created, or unsubstantiated comparisons made).

· The following additional rules are imposed:

· Communications about fields of practice must comply with Rule 7.4
· Lawyers should obtain consent before naming sample clients in an ad

· Every ad must include the name & office address of at least one lawyer or law firm that is responsible for its content.

· Lawyers may not pay people for recommending him, but he may pay to design & run ads and pay referral fees to approved lawyer referral services. Legal aid offices and group legal service plans may advertise their services.
C. SOLICITATION

7.3: Direct Contact w/ Prospis
· GR: A lawyer must not seek fee-paying work by intiating personal/live telephone contact, or real-time electronic contact, with a nonlawyer prospi with whom the lawyer has no family, personal, or professional connection. Solicitation is fine when the lawyer is not seeking pecuniary gain (Primus), or when the prospi is a lawyer, relative, friend, or past client.

· Cannot sue agents to solicit in manner lawyer could not solicit.

· Targeted direct-mail solicitations that are truthful and nondeceptive are ok as long as the prospi has not made it known he doesn’t want to receive the communications.

· Must label solicitations as advertising material.

D. COMMUNICATION OF FIELDS OF PRACTICE

7.4: Communication of Fields of Practice

· A lawyer may state he is a specialist if the certifying body has been approved by the state or ABA.

· Patent & admiralty lawyers may designate themselves as such.
E. FIRM NAMES & LETTERHEAD
7.5: Firm Names & Letterhead
· Must identify where lawyers are admitted on firm letterhead if firm operates in different jurisdiction.

· Can’t use name of lawyer who is in public service and not regularly & actively practicing with the firm.

