ETHICS OUTLINE

CLIENT-LAWYER RELATIONSHIP

I.  Elements of the Client-Lawyer Relationship. 

A. Competence 

NM Rule 16-101 “A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”

State Bar v. Quintana- - to determine malpractice, performance compared to others in community

Comment

· Knowledge includes relevant factors, relative complexity and specialized nature of the matter, lawyer’s general experience, the lawyer’s training and experience in field in question, preparation and study the lawyers is able to give in the matter.  

· Expertise in particular field of law may be required in some circumstances. 

· However, a lawyer need not have special training or prior experience to handle legal problems of a type with which lawyer is unfamiliar as long as he or she has general legal knowledge.

· Some important legal skills, such as the analysis of preedent, the evaluation of evidence and legal drafting, are required in all legal problems

· In emergency, lawyer may give advice in matter which he does not have skill ordinarily required.

· Competent handling of matter includes inquiry into and analysis of factual and legal elements of the problems and use of methods and procedures meeting the standards of competent parctioners

· Lawyers should engage in continuing study and education

B. Confidentiality

1) Ethically Protected Information – much more broad that privilege

NM Rule 16-106 – Confidentiality of Information 

A)  Disclosure of information generally.  A lawyer shall not (mandatory) reveal information relating to representation of a client  unless the client consents after consultation, except for the disclosures that are impliedly authorized in order to carry out the representation.”



Exceptions:  

B) Disclosure to prevent harm to others.  To prevent the client form committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm, a lawyer should reveal such information to the extent the lawyer reasonably believes necessary

C) Disclosure to prevent financial or property-related harm.  To prevent the client form committing a criminal act that the lawyer believes is likely to result in substantial injury to the financial interest or property of another, a lawyer may reveal such information to the extent the lawyer reasonably believes necessary.

D) Disclusure in lawyer-client controversy.  To establish a claim or defense on behalf of the lawyer ina controversy between the lawyer and the client, to, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client, a lawyer may reveal such information to the extent the lawyer reasonably believes necessary.

· Encourages client to facilitate the full development of facts essential to proper rep. of client but also encourages people to seek early legal assistance.

· Confidentiality rules apply not merely to matters communicated in confidence by the client but also to all info relating to the representation, whatever its source.

· Requirement of maintaining confidentiality of info relating to rep. applies to government lawyers who may disagree with policy goals that the rep. is designed to advance

· Client may limit disclosure by lawyer by special instructions or circumstances

· Lawyers w/in same firms may disclose info unless client request her not too

· Lawyer may not counsel or assist a client in conduct that is criminal or fraudulent.

· Lawyer has a duty  under NM Rule 16-303(a)(4) not “knowingly offer” false evidence

· Lawyer has not violated Rule 16-102(d) if innocently involved in past conduct by the client that was criminal or fraudulent because the “to counsel or assist” requires knowing that conduct is of that character.

· Although a lawyer may disclose according to knowing imminent danger, it is difficult for lawyer to know when such heinous purpose will actually occur since the client may change his mind.

· Lawyer’s exercisee of discretion requires consideration of such factors as the nature of the lawyer’s relationship with the client and with those who might be injured by the client, the lawyer’s own involvemtn in the transaction and factors that may extenuate the conduct in question

· Where practical, the lawyer should seek to persuade the client to take suitable action

· Disclosure of info should not be any greater than the lawyer reasonably believes is necessary for the purpose.

· Lawyers must comply w/ final orders of a court or other tribunal of competent jurisdiction requiring lawyer to give info about the client.

· After withdrawal the lawyer is required to refrain from making disclosure ot the clients’ cinfidences

2. Privileged information- Information protected under rules of evidence.

NM Rules of Evidence 11-501 – General Rule of Privilege. A client ha a privilege to refuse to disclose and to prevent any other preson from disclosing confidential communications made for the prupose of facilitating the rendition of professional legal services to the client

-a communication ifs confidential if not intended to be disclosed to third persons other that those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication

Exceptions
1. furtherance of crime or fraud

2. claimants through same deceased client

3. breach of duty by lawyer or client

4. document attested by lawyer

5. joint clients

A.  Requirements:

1. Confidential 

2. Communication

3. Between Atty and client

4. For the purpose of rendering legal advice 

B.  Work Product FRCP 26(b)(3) – materials prepared inm preparation of             litigation

Exceptions to Privilege *Also look at NM Rules

a. Right to self defense-NM 16-106 (d) if necessary to defend atty against claim of wrongful conduct

b. Collection of fees-NM 16-106 (d)– Must be necessary to obtain fees

c. Waiver 

1. Implicit 

a. When client puts confidential communication at issue of conflict

b. Revealing all or part of communication to another party
2. Explicit

d. Crime/Fraud Exception-NM 16-106 (b), (c)- Communications between clients and counsel are not privileged when the client has consulted the lawyer to further a crime or fraud, regardless of whether the crime or fraud is accomplished and even though the lawyer is unaware is unaware.

-civil fraud may be enough

· All disclosed communications must be relevant 

· Privilege extends after death

· Generally, fees paid and identity of client not privileged

3.  Confidentiality for Entities 

A. Control Group Test- (least protective) asks whether the lawyer’s communication was with was with a person in the “control group.”  

-Officers responsible for directing the company’s actions in response to legal advice



-Upjohn rejects this test and adopts the Sub. Matter Test in federal law

B. Goodfarb – When communicating employee is directly seeding legal advice.  Unless employee’s conduct gives rise to liability, then no privilege 

C.  Restatement- Privilege if communication is between agent of organization and lawyer concerning a legal matter of interest to the organization.

D.  Subject Matter test- employee can make a privileged communication to a corporate counsel if it is made at the direction of his superiors and if the subject matter is within employee’s performance of duties.

E. Confidentiality for Government – Similar standard to Upjohn.  However, the Eight Circuit has held that there is no assertion of the atty/client privilege of government attorney-client privilege in subpoena before Grand Jury.  

* Holdings limited to criminal probes.

C. Agency/Principal – a principal is bound by act of agent if actihng under authority of principal


NM 16-102  

A. Lawyer shall abide by a client’s decisions concerning the objectives of representation and shall consult w/ client as to the means by which they are pursued.  

Shall abide by client’s decision whether to accept an officer of settlement of a matter and whether or not to accept a plea, waive jury trial and whether the client will testify.

B. Representation does not constitute endorsement of client’s political, economic, social or moral views or activities.

C. May limit objective of rep. If client consents after consultation.

D. Shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct and may counsel or assist a client to make a good faith effort to determine validity, scope, meaning or application of law.

E. Lawyer shall consult with client about relevant limitations on lawyer’s conduct when he knows that a client expects assistance not permitted by the professional rules

1. Comment:

-
lawyer should assure responsibility for technical and legal tactical issues but client makes decisions regarding the objectives of representation

· When client’s course of action has already begun and continuing, lawyer is not permitted to reveal the client’s wrongdoing, except were permitted by NM Rule 16-106

· A lawyer may not knowingly assist a client in criminal or fraudulent conduct

· However, the lawyer is required to avoid furthering the purpose by suggesting how it might be concealed. 

· Withdrawal from representation may be required when he first believes the conduct is legal and then discovers it is criminal or fraudulent. 

2. General rules


Taylor – client bound by lawyer’s tactical decisions


Atty only agent in scope of retainer


Client also has right to consult with lawyer regarding the means.

D. Fiduciary Relationship – Attys must place their clients’ interests above their own. Candor, fairness, honesty


- cannot go into secret competition with own client

E. Loyalty and Diligence

1. Loyalty- requires the lawyer to purse and be free to pursue, the client’s objectives unfettered by conflicting responsibilities or interests.

-Presumption of undue influence so be careful about relationship and dealings with client

2.Diligence Rule 16-103 – “A lawyer shall act with reasonable diligence and promptness in representing a client.”

· A lawyer has professional discretion in determining the means by which a matter should be pursued

· Lawyers should carry through to conclusion all matters undertaken for a client.

F. Duty to inform



1.  NM Rule 16-104- Communication

(a) Shall kept a client reasonably informed about the status of a matter and promptly comply with reasonable request for info.

(b) Shall explain matter to the extent reasonably necessary to permit client to make informed decisions re: the rep.

- only a duty to alerty the client to legal problems whicha re reasonably apparent

Comment 

-client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation

- tell client about settlement offer or plea bargain

2. NM Rule 16-102 – “ A lawyer shall abide by a client’s decisions concerning the objectives of representation…”

(a)Civil Cases – client decides settlements

-Although not stated in NM Rules, inferred in NM Rule 16-104 (b) that stipulation to significant facts, decision to appeal, jury trial  should be decided by client

(b)Criminal Cases – client decides if plea to be entered, whether to waive jury trial, and whether client will testify


G. Lawyer/Client Autonomy 



1. Lawyer’s Autonomy

a.  Jones v. Barnes – lawyer does not have obligation to raise every non-frivilous claim on appeal

-tactical, strategic decisions one for attorney

b.  NM Rule 16-401- lawyer cannot make a false statement of material fact or law to a third person OR fail to disclose a meterail fact to a third person when disclowure is necessary to avioid assisting a criminal or fraudlent act by client

Comment- 

-no affirmative duty to inform an opposing party of relevant facts

c.  NM Rule 16-804 (c) – engage in conduct involving dishonesty, fraud, deceit or misrepresentation



2.Client’s autonomy – 

a. Generally, atty may be liable for all losses caused by failure to follow with reasonable promptness and care the explicit instructions of his client.  Moreover, an attorney’s decision to not follow instructions because she did not believe that it was in the best interests of the client do not provide a defense for suit in malpractice.

b. NM Rule 16-102 (a) – “atty shall abide by a client’s decisions concerning the objectives of representation…”




Comment

- client has ultimate authority to determen the pruposes to be served by legal representation 

c. Clients with diminished capacity

NM Rule 16-114  - lawyer must follow client’s interests. not best interests if lawyer presumens conflict between these two interests, then should appoint guardian.

Comment
-Client lacking legal competence often has the ability to understand, deliberate upon, and reach conclusions about matters affecting client’s own well-being.
-Children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody

-Fact that a client suffers a disability does not diminish the lawyer’s obligation to treat the client w/ attention and respect

H. Termination



1.  Client – client can fire attorney for any reason 




Exceptions:

a. Indigent

b. Anti-discrimination provisions

c.   In what stage is trial?



2.  Attorney – 



      NM Rule 16-116

a) Mandatory Disqualification- Except as provided in paragraph C lawyer shall not represent a client or shall withdraw if:

1. representation will result in violation of the Rules of professional conduct or other law

2. the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client

3. the lawyer is discharged.

b) Permissive withdrawal- May withdraw if no material adverse effect on interest of the client OR if

1. Client persists in course of action lawyer reasonably believes is criminal or fraudulent

2. Client has used the lawyer-s services to perpetrate a crime or fraud

3. Client persists in objective that is repugnant or imprudent

4. Client fails substantially to fulfill an obligation to the lawyer and lawyer gives notice that will withdraw

5. representation will result in a unreasonable financial burden on the lawyer or made unreasonably difficult by client 


6. other good cause exists 

c)  Representation required. When ordered to do so by a tribunal nothwithstanding good cause. 

d)  Orderly Termination – lawyer shall take steps to the extent reasonably practicable to protect a client’s interests

Comment 

- a lawyer must take all reasonable steps to mitigate  consequences to the client of withdrawal

· Not obliged to decline or w/draw simply b/c client suggests such a course of conduct; a client may make such suggestion in hope that a lawyer will not constrained by professional obligation
· Lawyer has been appointed to represent a client, w/drawal ordinarily requires approval of appointing authority
· Where future dispute about w/drawal may be anticipated, it may be advisable to prepare a written statement reciting circumstances.
· If client is mentally incompetent, client may lack legal capacity to discharge the lawyer, and in any event discharge may be seriously adverse to client’s interests.
· Withdrawal is also permitted if the lawyer’s services were misused in past even if that would materially prejudice the client.
· May w/draw if client refuses to abide by terms of an agreement relating to rep., such as an agreement limiting objectives of rep.
II.  Protecting the Lawyer/Client Relationship Against Outside Interference


A. No Contact Rule- 

1. NM Rule 16-402- “In representing a client, a lawyer shall not communicate about the subject of the representation with a party the lawyer knows to be representatd by antoher lawyer in the matter unless the lawyer has consent of other lawyer or is authorized by law to do so.  Except for persons having a managerial responsibility on behalf of the organization, an attorney is not prohibited from communication directly wih employees of a corporation, partnership or other entity about the subject matter of the representation een though the orporation, partnership or entity itself is represnetd by counsel

Comment

· Communications allowed include the right of a party to a controversy with  government agency to speak with government officials about the matter

-  
In the case of an organization, rule prohibits communications by a lawyer for one party concerning the matter in representation with person having a managerial responsibility on behalf of the organization and with any other person whose act or omission in connection with that matter may be imputed for civil or criminal liability



2. No Contact Tests:

a. Niesig – Party includes employees whiose acts or omissions in the matter are binging on the corporation or imputed to the corp. for liability purposes or employees implementing the advice of counsel

b. 10th Cir.- Prohibiting communication with all urent exployees on subject within employees’s scope of employment.  Under FRE, employee can make vicarious admission, thus, corp entitled to have lawyer present

c. Restatement- forbids contact with employees who direct counsel, have power to compromise or settle matter, whose conduct may b imputed to entitiy for civil or criminal liability, or whose statements would ing the organization.


3. Criminal matters

1. 6th Amend. – prohibits the state form questioning, outside the presence of this counsel, a defendant against whom “judicial proceedings have been initiated.”

2. Hammad – no pre-attachment right to investigator with false subpoena

-the use of informants by government prosecutors in a pre-inditment, noncustodial situation, will generally be permitted

5. Generally- 

NM Rule 16- 304 – Fairness to opposing party and counsel- (a) A lawyer shall not unlawfull obstruct another party’s access to evidence 

- Communicating lawyer must be aware that person is represented by another lawyer.




-Communication must pertain to subject matter of suit

-Violation occurs if a lawyer engages in forbidden communication through a third party, such as an investigator or own client

6. Government as Adversary- rule should be narrowly construed when contact with the government is sought.  

-under the rule, party should be defined as any official who has the authority to bring the government in a matter that could be litigated

-no restrictions should apply to communication with other government employees BUT, attorney required to disclose his identity and nature of representation.

B. Improper Acquisition of Confidential Information – *Do not try to acquire
 confidential information improperly

1. Middle Test to determine if privilege remains intact or waived in the case of misdirected fax or letter



Look at:

a. reasonableness of precautions take to prevent inadvertent disclosure

b. time it took the producing party to recognize its error

c. scope of production

d. extent to the inadvertent disclosure

e. interests of fairness and justice


2. Criminal Cases – 3 approaches

a. Burden on D to show prejudice, then burden shifts to P

b. D must prove prejudice

c. Per se violation of 6th Amend. –D doesn’t have to show prejudice

III. Financing Legal Services 

       
A.  NM Rule 16-105

(a) Determination of Reasonableness- Factors:

(1) time and labor required, novelty & difficulty of questions involved, and the skill requisite to perform the legal service properly;

(2) likelihood, if apparent to client, that employment will preclude employment by the lawyer;

(3) fee customarily charged in locality for similar services

(4) amount involved & results obtained;

(5) time limitation imposed by client or circumstances;

(6) nature and length of profess. Relationship w/ client;

(7) experience, reputation, and ability of lawyer or lawyers performing services; and

(8) whether the fee is fixed or contingent 

(b) when lawyer has not regularly represented the client, basis rate of fee shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the rep.

(c) Fee may be contingent on outcome unless prohibited by (d).  Contingent fee shall be in writing and method by which fee is to be determined including percentage. Upon conclusion of contingent fee, the lawyer shall provide client with a written statement stating outcome, recovery, remittance to client and method of determination

(d) No charge or collect for

(1) domestic relations fee based on contingency of securing divorce or upon the amount of alimony or support or property settlement or

(2) contingent fee for representing a D in criminal case 

(e) Only divide fee with other attorney outside of firm if

(1) It is proportional to services performed by each lawyer or by written agreement with the client, each lawyers assumes joint responsibility for the rep.

(2) The client is advised and does not object to participation of other lawyers AND

(3) Total fee is reasonable

Brobeck ​– Fee must be so unconscionable that “no man in his senses and not under a delusion would make on would make on the one hand and as no honest and fair man would accept on the other”



Comment
· New client, an understanding of fee should happen promptly

· Sufficient to tell client that the basis rate is an hourly charge or a fixed amount or an estimated amount, or to identify the factors that may be taken into account in finally fixing the fee

· Must give revised estimate when events occur that change first estimate

· A lawyer may require an advanced payment of a fee, but is obliged to return any unearned portion (NM Rule 16-106(d))

·  A fee paid in property instead of money may be subject to special scrutiny b/c involves questions concerning both value and lawyers special knowledge of value of property

· Division of fee, when more than one lawyer which neither alone could serve the client as well and most often used when fee is contingent and division is between a referring lawyer and a trial specialist.

· Lawyers may divide a fee on either the basis of the proportion of services they render or by agreement between the participating lawyers if all assure responsibility for the representation as a whole and the client is advised and does not object

· It does not require disclosure to the client to the share that each lawyer is to receive.

B. Unethical Fees-  

1. Fordham – Atty charged $50k for DWI and got an acquittal.  Normal rate for representation was $1-3K. Atty got censured because court found that “not clients responsibility to pay atty to educate attorney.” 

-If a fess is likely to be completely out of of line with what competing lawyers generally charge for the same service, even if you believe justified, must explain everything in great detail.

-Important to look at bargaining power and sophistication of parties


-Cts may reduce or deny unethical fees as well as discipline attorney

2. Nonrefundable Fees- payment of a nonrefundable fee for specific services, irrespective of whether any professional services are actually rendered  

 Cooperman- no nonrefundable fees, have to work for fees  

3. General retainers- agreement between attorney and client pays a fixed sum to attorney in exchange for the attorney’s promise to be available 

-have been upheld


C. Contingent fees and statutory limits -   

1. NM Rule 16-105 – Allows for contingent fees in except for 1) matrimonial cases and 2) Criminal matters

2. NM Rule 16-108(J) – A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the except for reasonable contingent fee in a civil case. 

Statutory fee limits- laws enacted to reduce the size of contingency fees in particular kinds of cases

D.  Minimum Fee Schedules- lawyer anti-trust


1.Goldfarb – minimum fee schedule determined to be anticompetitive in violation of Sherman Act. No indication on the part of Congress to exempt lawyers from the Sherman Anti-Trust.  


2. Current law – lawyers may now undersell the competition and can announce their lower fees to the entire community as long as they do not mislead 

E.  Court Awarded fees - 

1. General rule – each side pays their own fees unless there is a statute to the contrary

-SC has instructed judges to use lodestar- # of hours reasonably expended on the litigation multiplied by a reasonable hourly rate.

-City of Burlington cannot add multiplier to lodestar to account for riskyness of case 

2. Class actions – courts may:


a. lodestar


b. % of recovered amount 


c. risk multiplie- awarded extra for risk of loss or skill

F. Settlement Conditioned on Fee Waiver- District court did not abuse itsr discreation when approving a settlement that included fee waiver in a civil rights action although the statute stated that ct “may” grant attorney’s fee.

G. Fee Splitting- Two unaffiliated lawyers working on same matter.

     SEE Rule 16-105 (E) (above)



Permitted when:

1. divison of $ in proportion to services performend OR each lawyer assumes responsibility for representation

2. the client is advised of and does not object to the participation of all       the lawyers involved AND 


3. the total fee is reasonable 


-  

IV. Concurrent Conflicts of Interest- when lawyer has divided loyalities between 2 clients or between lawyer and client- interests at odds with those of client

       NM Rule 16-107 Conflict of Interest: General Rule

(a) Shall not represent a client if the rep. of that client will be directly or substantially adverse to another client, unless:

(1) reasonably believes the rep. will not adversely affect the relationship w/ the other client; and

(2) each client consents after consultation.  The consultation shall include explanation of the implications of the common representation and the advantages and risks involved 
(b) Shall not represent a client if the rep. of that client may be materially limited by lawyer’s responsibilities to another client or to a third person or lawyer’s own interest, unless:

(1) reasonably believes the rep. will not be adversely affected; and

(2) client consents after consultation.  When rep of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of common rep and advantages and risks involved.

Comment- 

-  If such a conflict arises after representation has been undertaken, the lawyer should withdraw form the representation

-A lawyer may not act as dadvocate against a person the lawyer represents in some other matter, even if it is wholly unrelated

- A client can consent to representation notwithstanding a conflict.  However, when a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances, the lawyer involved cannot properly ask for such agreement

- A lawyer may be apid from a source other than the client, if the client is informed of that fact and consents and the arrangement does not compromise the lawyer’s duty of loyalty to the client

A. Client-Lawyer Conflicts- 

1. Business interests

NM Rule 16-108 Conflict of interest; Prohibited Transactions

(a) Shall not enter into business transaction w/ a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) transaction terms are fair and reasonable to the client and fully disclosed and transmitted in writing to client in a manner which can reasonably understood by the client

(2) client is given reasonably opportunity to seek the advice of independent counsel in the transaction; and

(3) client consent in writing 
(b) Shall not use info relating to rep. to the disadvantage of the client unless the client consents after consultation

(c) Shall not prepare instrument giving lawyer or a person related to the lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a testamentary gift, except where the client is related to the donee

(d) Prior to conclusion of rep., shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on info relating to the rep.

(e) Shall not provide financial assistance to client in connection w/ pending or contemplated litigation, except that:

(1) may advance court costs and expenses, repayment which may be contingent on outcome of matter

(2) represent an indigent client may pay court costs and expenses of litigation 
(f) Shall not  accept compensation from one other than the client unless:

(1) client consents after consultation;

(2) there is no interference w/ lawyer’s independence of professional judgment or w/ client-lawyer relationship and
(3) info relating to rep. of a client is protected as required by Rule 1.6 
(g) Shall not make settlement agreement of client against two or more clients in civil or criminal case, unless each client consents after consultation and disclose all existence and nature of all claims or pleas and participation of each person in the settlement

(h) Shall not make agreement limiting the lawyer’s liability to a client for malpractice unless  permitted by law and the client is independently represented in making the agreement, or settle a claim for such liability w/ an unrepresented client or former client w/out first advising person in writing that indep. Rep. is appropriate in connection

(i) Lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in a rep. directly adverse to a person who the lawyer knows is represented by the other lawyer except upon consent by client after consultation regarding relationship

(j) Shall not acquire interest in cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; and

(2) contract w/ a client for a reasonable contingent fee in a civil case

· Comment
· Paragraph (a) does not apply to standard commercial transactions between the lawyer and the client for products or services that the client generally markets to others, for ex. Banking or brokerage services, medical services, products manufactured or distributed by the client, and utilities services b/c lawyer has no advantage in dealing w/ client.
· Lawyer may accept a gift from a client, if it meets general standards of fairness. Simple gift of present given for holiday is okay.  If a gift requires preparing a legal instrument such as a will or conveyance, however, client should have detached advice from another lawyer.
· NM Rule 16-108(i) only applies to related lawyers in different firms, same firms governed by NM Rules 16-107,16-109,16-110.
       
2. Fee-Payor Interest



NM Rule 16- 108 (f)-ABOVE 

            
NM Rule 16- 504 (c)- Influence by non-client- A lawyer snall not permit a person who recommends, employs or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services. 

            3. Gender, Race, Religion

           
NM Rule 16-300- Shall Refrain from intentionally manifesting, by words or conduct, bias or prejudice base on race, gender, religion, national origin, disability, age or sexual orientation against the judge, court personnel, parties, witnesses, counsel.


B. Client, Client Conflicts




NM Rule 16-107 

A. Repersentation adverse to other client considered.  A lawyer shall not represent a client if the representation of that client will be directly or substantiall adverse to another client, unless:

1. the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; AND

2. each client consents after consultation.  The consultation shall include explanation of the implications of the common representation and the advantagesand risks involved

B.Lawyer’s other responsibilities considered.  Unless otherwise required by these rules, a lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to another client or to a thired person, or by the lawyer’ own interests, unless:

1. the lawyer reasonably believes the representation will not be adversely affected; AND

2. the client consents after consultation.  When representation of multiple clients in a single matter is undertaken,the consultation shall include explanation of the implications of the common representation and the advantages and risks involved



Comment
· Relevant factors in determining whether there is potential for adverse effect include the duration and intimacy of the lawyer’s relationship w/ the client or client involved, the functions being performed, the likelihood that actual conflict will arise and likely prejudice to the client from the conflict if it does arise.  It is usually one of proximity and degree.

· May not  rep multiple parties in negotiation whose interest are fundamentally antagonistic to each other, but common rep is permissible where the clients are generally aligned in interest even though there is some difference of interest among them

· A lawyer for a corp. or other org. who is also a member of its board of directors should determine whether the responsibilities of the two roles may conflict

1. Criminal Cases-DEFENSE –when single lawyer represents two or more suspects or defendants or two partners will each represent one of two defendants.

6th Amendment- “In all criminal prosecutions, the accused shall …have the assistance of counsel for his defense.” – ineffective assistance of counsel

A. Cuyler- 3 D’s had same lawyer.  


-Does trial ct have duty to inquire into possible conflicts? – No (but yes in Fed. Ct. - )


-To overturn conviction, D has burden to show that:



1. Actual Conflict, AND



2. Adverse effect on counsel

B. Forced Disqualification of Defense Counsel- courts ability to seek removal of defense counsel over objection of accused


Rule – presumption in favor of petitioner’s counsel of choice may be overcome by a showing of a serious potential for conflict

- Must a trial ct accept a knowing waiver of conflict of interest?- No


- Much deference to trial ct.


- look at the situation form the standpoint of the trial court at the time

2. Criminal Cases - PROSECUTORS- 

A. Young  –private counsel for a party that is the beneficiary of a court order may not be appointed as special prosecutor in a contempt action alleging violation of that order
-Prosecutors must be disinterested parties

-no undivided loyalty

-“created opportunities for conflicts to arise, and created at tleast the appearance of impropriety”

3. Civil Cases- 



Fiandaca  



*Manufacturing conflict - good lawyering 

-legal aid represented inmates who wanted new facility. State then made offer of judgment to place facility in near the school that legal aid also represented.  School did not want inmates to be housed there.

-legal aid’s representation materially limited 

-standard of review is abuse of discrreation in disqualifying counsel

- Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other matter, even if wholly unrelated.




A. Imputed Conflicts-   

-lawyers are affiliated for imputation purposes if they work in the same office, regardless of their title





 


NM Rule 16-110 Comment -  “firm includes lawyers in a private firm, and and lawyers employed in the legal department of a corp or other organization, or in a legal services organization.”

B.  Consent- a client may consent to representation nothwithstanding a conflict

1. NM Rule 16-107 – lawyers must explain the conflict to a client before accepting consent.

2. Comment – when a disinterested lawyer would conclude that the client should not agree to the representation under the circumstances, the lawyer cannot properly provide representation 


2. SC – must state the details of why interests are contrary.


-NM Rule 16-107 says that “ordinarily” the lawyer man not act adversely to a client of an unrelated matter.

C. Advocate-Witness Rule- lawyer cannot be both an advocate and a witness

1. NM Rule 16-307 Lawyer as a witness

A. A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where:



1. the testimony relates to an uncontested issue; OR

2. the testimony relates to the nature and value of legal services rendered in the case 

B. A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doig so by Rule 16-107 or 16-109 

      2. Comment
-  If there is likely to be substantial conflict between the testimony of the client and that of the lawyer or a member of the lawyer’s firm, the representation is improper

-It is relevant that one or both parties could reasonably foresee that the lawyer would probably be a witness

-If there is likely to be substantial conflict b/w testimony of client and that of lawyer or a member of lawyer’s firm, the representation is improper. 

-Problem can arise whether the lawyer is called as a witness on behalf of client or is called by opposing party 

V. Successive Conflicts -  Obligations a lawyer has to former client limits the lawyer’s ability to accept work for a new client.   


A. Elements



1. former client-

-Was any confidential information given to the lawyer on expectation that info would allow lawyer to do work on behalf of provider and is the lawyer now in substantially related litigation?



2. “Substantially relates” to former representation

B. NM Rule 16-109- A lawyer who has formerly represented a client in a matter shall not thereafter: 

A. represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to interest of former client unless former client consents after consultation OR

B. use information relating to the representation to the disadvantage of the former client except as NM Rule 16- 106 would permit with respect to a client or when the information has become generally known

C. NM Rule 16-107 (above) determines whether the interests of the present and former client are adverse.

*Difference between NM Rule 16-107 and NM Rule 16-109 is “substantially related”

D. Consequences of Disqualification

1. NM Rule 16-110 (a)- While lawyers are associated in a firm, none of them shall knowingly represent a client when ay one of them practicing alone would be prohibited from dong so by Rule 16-107, Paragraph C of Rule 16-108, Rule 16-109 or 16-202

-disqualifies all lawyers in a office form opposing a client when any lawyer in the office has represented that client on a substantially related matter

-courts have allowed turnover to successive counsel of DQ firm’s files

Hot Potato Rule – can’t escape concurrent conflict rule by firing client so they   become successive client


Comment
When a lawyer has been directly involved in a specific transaction,            subsequent rep. of other clients w/ materially adverse interests clearly is prohibited.  

· A lawyer who recurrently handles a type of problem for a former client is not precluded from later representing another client in a wholly distinct problem of that type even though the subsequent rep. involves a position adverse to the prior client.

· Moving between firms is somewhat supported by policy of not hampering lawyers from forming new association and taking on new clients after leaving previous association.  

· The fact that a lawyer has once served a client does not preclude the lawyer from using generally known info about that client when later representing another client

· Disqualification from subsequent rep. is for the protection of former clients and can be waived by them

E. Imputed Disqualification: General Rule – when a conflicted lawyer who is subject to DQ changes firms


1. NM Rule 16-110



(a) Lawyers associated in a firm, non of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by NM Rules 16-107,16-108, 16-109 or 16-202

(b) When lawyer has terminated an association w/ a firm, the firm is not prohibited from thereafter representing a person with interest materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

(1) matter is same or substantially related to that in which the formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has info protected by NM Rules 16-106 and 16-109(c) that is material to the matter 

(c) Disqualification prescribed by this rule may be waived by the affected client under conditions stated in NM Rule 16-107.

Comment

In NM, no screening (protecting the confidentiality of the attorney-client relationship)

· Firm – lawyers in private firm and lawyers in legal department of a corp. or other org. or in legal services org.  Two practitioners who share office space and occasionally consult or assist each other ordinarily would not be regarded as a firm.  

· If they present themselves to the public in a way suggesting that they are a firm or conduct themselves as a firm, they will be considered a firm.

· Lawyers employed in same legal services but in separate unit are necessarily a firm

· If a lawyer left one firm for another, the new affiliation would not preclude the firms involved form continuing to represent clients with adverse interest in the same or related matters so long as Rule 16-110(b) and (c) have been met

· Where a lawyer has joined a private firm after having represented the government, or has served the government then represents private clients, the situation is governed by NM Rule 16-101 

Non-lawyer conflicts- paralegals, summer associates, and secretaries also carry information, but some courts are more likely to tolerate screens 

F. Successive  Government and Private Employment

1. NM Rule 16-111

(a)
shall not represent a private client in connection w/ a matter which lawyer participated personally and substantially as a public officer or employee, unless the appropriate govt. agency consents in writing after consultation.  No Lawyer in a firm w/ which that lawyer is associated may knowingly undertake or continue to rep. in such a matter unless:
(1) disqualified lawyer is screened from any participation in the matter and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to approp. Govt. agency to enable it to ascertain compliance with this rule

(b)
Lawyer having information that the lawyer knows is confidential govt. info about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interest are adverse to that person in a matter in which the info could be used to the material disadvantage of that person.  Firm may continue to represent if the disqualified lawyer is screened from participation and apportioned no part of fee.

(c)
Lawyer serving as public officer or employee shall not:

(1)
participate in a matter which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless no one is or by lawful deflation may be, authorized to act in the lawyer’s stead in the matter; or

(3) negotiate for private employment with any person who is involved as a party or as attorney for a party in a matter in which the lawyer is participating personally and substantially except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by NM Rule 16-102(b) and subject it conditions.

(d) Matter includes

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parities; and

(2) any other matter covered by the conflict of interest rules of approp. Government agency. 

(e) “Confidential govt. info” means info which has been obtained under governmental authority and which, at the time this rule is applied, the govt. is prohibited by law from disclosing to the public or has legal privilege not to disclose, and which is not otherwise available to the public

(f) Screened defined – appropriate steps shall be taken to insure that no information about the matter is, or shall be, transmitted to or form the disqualified lawyer

(g) Lawyer in private practice shall not appear as an advocate before a governmental body or any division thereof, at any time when the lawyer is representing that same governmental body or division, agency or commission in another matter.   NO lawyer in a firm with which that lawyer is associated may knowingly undertake or continue advocacy in such a circumstance, unless:

(1) The disqualified lawer is screened 

(2) Written notice is promptly given to the appropriate governmental agency adto any adverse party to enable such agency or party to ascertain compliance with this rule

Comment
· Lawyer should not be in a position where benefit to a private client might affect performance of the lawyer’s professional function on behalf of public authority.

· This rule prevents  a lawyer from exploiting public office for the benefit of a private client.

· However, rules governing lawyers presently or formerly employed by a govt. agency should not be so restrictive as to inhibit transfer of employment to and from the govt.

· When client is an agency of one govt., that agency should be treated as private client

· (b) operates only when the lawyer knows the information which means actual knowledge

VI. Ethics in Adovcacy 

NM Rule 16-602 (b) – Representing the client is likely to result in an unreasonable financial burden on the lawyer

NM 16-116 (b)(3) – Attorney may withdraw from representation if can be accomplished without material adverse effect if a client insists upon pursuing an objective that the lawyer considers repugnant or imprudent 

A. Moral Accountability

NM Rule 16-102 (b) – A lawyer’s representation of a client, including representation ob appointment, does not constitute an endorsement of the clients’ political , economic, social or moral views or activities

B. Truth and Confidences-

1. NM Rule 16-102 (d)- When a lawyer knows that a client expects assistance not permitted by the Rules, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct   

Comment- Criminal, fraudulent and prohibited Transactions

- Lawyer not permitted to reveal the client’s wrongdoing, except where permitted by Rule 16-106. However, the lawyer is required to avoid furthering purpose.

- Lawyer may not continue assisting a client in conduct that lawyer originally suppose is legally proper but then discovers is criminal

- Lawyer may not knowingly assist a client in criminal or fraudulent conduct

-  Withdrawal, therefore, may be required 


3. NM Rule 16-401- Truthfulness in Statements to Others- In the course of 


representing a client a lawyer shall not knowingly:



A) make a false statement of material fact or law to a third person; OR 

B) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by NM Rule 16-106



Comment 

– (B) recognizes that lawyer my have to disclose certain information to avoid being deemed to have assisted the client’s crime or fraud, however, this subject to limitations of NM Rule 16-106

- Generally, no affirmative duty to inform an opposing party of relevant facts

- Misrepresentation can occur if the lawyer incorporates or affirms a statement of another persons that the lawyer knows is false

3. NM Rule 16-303 (main rule)- Candor towards tribunal-

A.Duties.  A lawyer shall not knowingly:


1. make a false statement of material fact or law to a tribunal;

2. fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client;

3. fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

4. offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

B. Compliance with rule.  The duties stated in Paragraph A continue to the conclusion of the proceeding, and apply even if compliance requires disclosure in info otherwise protected by Rule 16-106

C. Refusal to offer evidence.  A lawyer may refuse to offer evidence that the lawyer reasonably believes to be false

D. In a ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.

*Now mandatory for a lawyer who knows the client has committed perjury to disclose knowledge to the tribunal if the lawyer cannot persuade the client to rectify the perjury 

* If lawyer knows that client intends to perjur, cannot disclose until they have actually done so 

Comment 

a. 16-106 (a)(4)- “remedial measures” includes


1. trying to get client to remedy confidentially


2. if that fails, the advocate should seek to withdraw 

3. if withdrawal will not remedy the situation or is impossible, the advocate should make disclosure to the court.  Then court determines what should be done

b. 16-106 (c)-  lawyer has authority to refuse to offer testimony or other proof that the lawyer believes is untrustworthy.

c. 16-106(d)- lawyer has duty to make disclosures of material facts known to the lawyer and that the lawyer reasonably believes are necessary to an informed decision 

- Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tirbunal 

-Lawyer has authority to refuse to offer testimony or other proof that the lawyer believes is untrustworthy

4. NM Rule 16-116- Mandatory DQ – A lawyer shall not represent a client or, where representation has commenced, shall withdraw if,

1. the representation will result in violation of the Rules

5. FRCP Rule 26 (a)- a party must, without awaiting a discovery request, provide to the other parties certain information” including:

a. name of persons with discoverable information that disclosing party may use to support its claims or defenses AND

b. copy or description of all documents in the party’s control that it may use ofr these purposes

c. also duty to correct or supplement it with informationthereafter acuierd if discolose information is incomplete or incorrect

6.   Withdrawal- Generally

· If lawyer’s services will be used by client in materially furthering a course of crim. or fraudulent conduct, the lawyer must withdraw
· After withdrawal, lawyer is required to refrain from making disclosure of confidences except as provided for NM Rule 16-106.
If a conflict arises after rep has begun, should withdraw from rep.

· May not act as advocate against a person the lawyer represents in some other matter, even if it is wholly unrelated.

· Simultaneous rep in unrelated matters of clients whose interests are only generally adverse, such as competing economic enterprises, does not require consent of respective clients.

· Potential for conflict of interest in representing multiple Ds in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant.

· Common representation of person having similar interest is proper if risk of adverse effect is minimal

· Ordinarily, may not act as advocate against a client the lawyer represent in some other matter, even if the other matter is wholly unrelated.  

· If lawyer represents enterprise w/ diverse operations may employment as an advocate against the enterprise in an unrelated matter if doing so will not adversely affect the lawyer’s relationship w/ the enterprise or conduct and if both client consent.

· A lawyer may represent parties having antagonistic position on legal question that has arisen in different cases, unless rep. of either client would be adversely affected. 

C. Fostering Falsity or Advancing Truth- 

1. Willful ignorance by Attorney- 


- ABA disapproves b/c violates fiduciary duty of competence


- However, no applicable ethical duty 

2. Elements of Perjury


a. statement made under oath


b. false testimony


c. subject matter is material


d. willful mens rea


e. no confusion, mistake or faulty memory

Bronston – SC reversed perjury conviction b/c unresponsive answer insufficient

-note that NM Rule 16-303 uses the word “false,” so if answer is true on its face, then not violative of Rules

U.S. v. ZeDarn – literally true answer when viewed in larger context can be found to be perjury if intent to mislead

3. Appeals to Bias – When attorney invites the jury to base its decision on race

a. NM Rule 16-300 – Shall refrain from intentionally manifesting, bias or prejudice based or race, gender, religion, national origin, disability, age, or sexual orientation against the judge, court personnel, parties, witnesses , counsel or others.

4. Boundaries of proper argument


a. Improper Argument- 

NM Rule 16-304 (e)- Shall not allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowldg of facts in issue except when testifyinga s a witness or state a personal opinion, not supported by the evidence as to the justness of a cause, the credibility of a wwitness, the clopability of a civil litigant or the guilt or innocence of an accused 



b. Arguing for false inferences- 

-Cannot ask the jury to draw an inference from the evidence when the evidence does not rationally support that inference my be in violation of NM Rule 16-304

c. ethical issues in criminal law – unethical to ask for inditment if don’t believe will eventually have sufficient evidence to convict


D.  Frivolous positions and Abusive Tactics - 



1. FRCP 11- Applies to papers filed with court

1) is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation

2) the claims, defenses, and other legal contentions are non-frivolous

3)allegations and other contentions have ore are likey to have evidentiary support




Sanctions – court may impose an appropriate sanction

2. FRCP 26-33- Discovery – provides for sanctions for discovery abuse and other misconduct in civil litigation




a. FRCP 26- gives obligations




b. FRCP 37- provides for sanctions 



3.  Dilatory Tactics- 

NM Rule 16-302- A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client

- question is whether a competent lawyer acting in good faith would regard the course of action as having some substantial purpose other than delay



4. Incivility

Creed of Professionalism 1986- Adopted by state bar association Local Rule 83.9- requires complicnace with COP

a. My word is my bond- I will not lie, I will tell the truth

b. Conduct to opposing counsel

1. be civil

2. be reasonable in requests

3. agreetp reasonable requests for extensions of time

4. no dilatory tactics or harassment

5. Misstating Facts/Precedent/Record

NM Rule 16-303(a)(1)- Shall not knowingly make a false statement of material fact or law to a tribunal

NM Rule 16-401- Shall not make a false statement of material fact or law to a third person

NM Rule 804(c)- Shall not engage in conduct involving dishonesty, fraud, deceit or misrepresentation



6. Obligation to Reveal Adverse Legal Authority

NM Rule 16-303 (a)(3)- lawyer shall not fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel

VII Special Issues in Criminal Advocacy 


A. Duty of Prosecutors


NM Rule 16-308



Special Responsibility of a Prosecutor

(a) Shall refrain from prosecuting a charge, he knows is not supported by p/c

(b) Reasonable efforts  to assure accused has been advised of rights and procedure for obtaining counsel and has been given reasonable opportunity to obtain counsel;

(c) Not seek to obtain a waiver from unrepresented accused of important pretrial rights, such as right to preliminary hearing

(d) Make timely disclosure to defense of all evidence or info known to prosecution That tends to negate the guilt or mitigate the offense, and in connection w/ sentencing, disclose to defense and tribunal all unprivileged mitigating info known to pros, except when the pros is relieved of this responsibility by a protective order from tribunal;

(e) Exercise reasonable care to prevent investigator, law enforcement, employee, etc. from making an extra judicial statement that pros would be prohibited from making

(f) Not subpoena a lawyer in grand jury or other criminal proceeding to present evidence about a past or present client unless pros. Reasonably believes:

(1) info sought is not protected from disclosure by any applicable privilege;

(2) evidence sought is essential to successful completion of an ongoing investigation or pros; and

(3) there is no other feasible alternative to obtain the info 
(g) except for statements that tare necessary to inform public of nature and extent of pro’s action and that serve a legitimate law enforcement purpose, refrain from making extra judicial comments that have s substantial likelihood of heightening public condemnation of the accused

Comment
· pros has responsibility of a minister of justice and not simply that of an advocate

· (c) does not apply to an accused appearing pro se with the approval of tribunal nor doe sit forbid lawful questioning of a suspect who has knowingly waived the rights to counsel and to remain silent

· prosecutions extra judicial statement can create additional problem of increasing public condemnation of accused

· prosecution can and should avoid comments which have not legitimate law enforcement purpose and have a substantial likelihood of increasing public opprobrium of the accused.


B. Real Evidence  

NM Rule 16-304(a)- Lawyer shall not unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value,  A lawyer shall not counsel or assist another person to do any such act

- The code does not directly preclude an attorney from advising his client to destroy possible evidence HOWEVER,

1. Statutory Provisions 18 USC Sec. 1503- once documents or other evidence has been subpoenaed, intentional destruction is criminal

2.Even before the issuance of a subpoena, destruction ha been held to be a criminal offense if,

a. documents must be relevant to a pending grand jury or criminal investigation AND


b. the intent of actor must be corrupt 

-under fed. Law, it is not illegal to destroy a document provided no subpoena has been issued and not grand jury or criminal investigation has begun

3. ABA Criminal Justice Standard 4-4.6- Lawyer who receives a physical item under circumstances implicating a client in criminal conduct should disclose the location of or should deliver the item to law enforcement authorities if law or court requires

Ryder -Lawyer cannot keep the evidence when it is a fruit or instrumentality of the crime or is illegal in itself to keep. 

-no obligation to reveal location

VIII. Lawyers for Entities

A. Conflicts and Confidentiality


NM Rule 16-113  Organization as Client

(a) lawyer employed or retained by org. represents the org. acting through it duly authorized constituents

(b) If a lawyer for an organization knows that officer, employee, etc. is engaged in action, intends to act or refuses to act in a matter related to the rep. that is a violation of legal obligation to org. or law which reasonably imputed to org. and is likely to result in substantial injury to the org, the lawyer shall proceed as is reasonably necessary in the best interest of the org.  Shall give due consideration to seriousness of the violation and its consequences, the scope and nature of the lawyer’s rep., the responsibility in the org. and apparent motivation of the person involved, policies of org. concerning such matter and any other relevant considerations.  Any measure taken shall be designed to minimize disrupting the rep. to persons outside the org.  Such measures may include among others:

(1) asking reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be sought for presentation to approp. authority in org. and

(3) referring matter to higher authority in org., including, if warranted by the seriousness of matter, referral to the highest authority that can act in behalf of the org. as determined by applicable law

(c) Terminating Representation- If highest authority that can act insists upon action or refusal to act that is clearly violation of law and likely to result in substantial injury to org., lawyer may resign in accordance with NM Rule 16-106.

(d) Identity of Client- Dealing w/ org.’s directors, officers, employees, members, shareholders or other constituents, shall explain identity of client when it is apparent that the org.’s interests are adverse to those of constituents w/ whom the lawyer is dealing

(e) Personal representation of officer or employee- Lawyer representing org. may also represent directors, officer, employees, members, shareholder or other constituents.  If org.’s consent to dual rep. is required by NM Rule 16-107, the consent shall be given by an appropriate official of org. other than the individual who is to be represented or by the shareholders.

Comment

· When one of the constituents of an org. client communicate w/ org.’s lawyer in that person’s organizational capacity, the communication is protected by NM Rule 16-106
· When control of a corp passes to new management, the authority to assert and waive the corp’s attorney-client privilege passes as well.
· Lawyer represents org. not constituents
· Lawyer may not disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by NM Rule 16-106
· When constituents of org. make decisions for it, the decisions ordinarily must be accepted by the lawyer even if their utility or prudence is doubtful.
· Defining precisely the identity of client and prescribing resulting obligations of such lawyers may be more difficult in the govt. context.  
· Although in some circumstances the client may be a specific agency, it is generally the govt. as a whole
· In a matter involving the conduct of govt. officials, as a govt. lawyer may have authority to question such conduct more extensively than that of lawyer for a private org. in similar cirm.
· Lawyer should advise any constituent, whose interest the lawyer finds adverse  to that of org. of the conflict or potential conflict of interest, that the lawyer cannot represent such constituent, and that such person may which to obtain independent representation
Tekni-Plex – 

-Sole shareholder sold company and wanted org counsel to represent in suit initiated by buyers

-Attorneys disqualified from representing seller

-Once corporation is created, it replaces the organizers as client

-Authority to assert attorney-clent privilege passed to buyer

-Files relating to representation property of buyers


1. Corporate Officers and Employees

Corporate officers can claim a personal privileged for communications with corporate counsel if

a. If they approached counsel for the purpose of seeking legal advice

b. Make clear seeking legal advice in individual capacities

c. Counsel saw fit to communicate with them in their individual capacities, knowing that a possible conflict could arise

d. Must prove that conversations with counsel were confidential

e. Substance of conversations did not concern matters within general affairs of company

2. Members of Corporate Families-

If attorney represents one member of a corporate family, is there an attorney-client relationship with its affiliates?

ABA - the representation of one company will make its corporate affiliate a client only under limited circumstances

-May be deemed an attorney-client relationship if agreement, the companies have integrated operations and management, if same in-house legal staff

3. Partnership Representations

ABA - Generally, lawyer represents partnership entity, not individual partner



-However, partners can agree otherwise 

- Even though she may not be the lawyer’s client, as a partner she has the right to access communications with attorneys who are retained to give advice concerning partnership business

4. Shareholder Suits (subsidiaries or sister corporations)-  When set of constituents sue officers and directors 


a. Can attorneys represent both org and shareholders?- NO


-Duty of loyalty requires separate counsel

b. Can shareholders get confidential communications form corporate counsel? Factors:


1. number of shareholders and percentage of stock they represent

2. the bona fides of the shareholders

3. nature of the shareholder’s claim and whether it is obviously colorable

4.  necessity of shareholders having the information

5. what type of action

6. whether communication related to past or prospective actions

7. whether the communication is of advice concerning the litigations itself

8.  extent to which the communication is identified vs. extent to which shareholders are fishing

9.  risk of revelation of trade secrets


B. Retaliatory Discharge and Whistle-blowing

- when attorney gets fired for blabbing as employee, despite conforming with ethical rules



- NM recognizes a retaliatory discharge claim for lawyers

1. NM Rule 16-106 Attorney may reveal confidential information to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client.

2. Schools of thought:

a.  Attorney doesn’t need tort of retaliatory discharge because have to make disclosure under ethical rules

Balla – no cause of action for retaliatory discharge because under duty to make disclosure anyway

b. Why should attorney be denied this cause of action?

General Dynamics - CASC in house attorney fired after reporting drug use and wire tapping  

a. Test for implied contract claim- Was there a reasonable expectation that attorney would not be terminated except for good cause?

b. Test for retaliatory discharge (tort) claim- If discharged for following mandatory ethical obligation then have claim 

-However, has to be violation of fundamental public policy





*No cause of action if reveals client confidences



3. Rights of associates- don’t recognize tort claim but contract based claim

4. Whistleblowing-  when lawyer reveals corporate secrets to outsiders, or threatens to , in order to protect the client or others from the misconduct of insiders 

NM Rule 16-106 

B) Disclosure to prevent harm to others.  To prevent the client form committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm, a lawyer should reveal such information to the extent the lawyer reasonably believes necessary

C) Disclosure to prevent financial or property related harm.  To prevent the client form committing a criminal act that the lawyer believes is likely to result in substantial injury to the financial interest of property of another, a lawyer may reveal such information to the extent the lawyer reasonably believes necessary.

IX. Negotiation and Settlement


A. Rules Constraining a Lawyer in Conducting Negotiations

1. NM Rule 16-106- Lawyer shall not counsel a client to engage or assist a client, in conduct that the lawyer knows is criminal or fraudulent.



2. NM Rule 16-401 

A) Lawyer shall not knowingly make a false statement of material fact or law to a third person OR

B)fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by NM Rule 16-106  

3. NM Rule 16-102 (d)- A lawyer shall not engage , or counsel a client to engage or assist a client, in conduct that the lawyer knows is criminal or fraudulent or which misleads the court…

4. NM Rule 303(b)- Duties in Paragraph A continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by NM Rule 16-106

5. NM Rule 16-116 (a)(1)- Withdrawal required if representation would result in violation of the law or ethical rules


B. Is there a duty to warn the potential fraud victim?



1. NM Rule 16-106 Comment- Noisy withdrawal

- can notice opponents of withdrawal and disavow any work product




-can make noisy withdrawal only where withdrawal is required

2. ABA Opinion 366-  If work product is going to be used to advance fraud, or you have good reason to believe so, you must make noisy withdrawal


C. Do lawyers get immunity?

1. Rubin- attorneys made misrepresentations to investors in client’s company

-claim for fraud could be made against attorneys b/c duty to provide complete and non-misleading information with respect to subjects on which he undertakes to speak

-attorneys knowingly mislead

X. Judges 


A. Conflicts and Disqualification



1. Conflicts- 




a. Violative of Due Process

-SC- “The participation of a judge who has a substantial interest in the outcome of a case of which he knows at the time he participates necessarily imparts a bias into the deliberative process.  This deprives litigants of the assurance of impartiality that is the fundamental requirement of due process.”

b.NM Code of Judical Conduct 21-500-A judge shall so conduct the judge’s extra-judicial activities as to minimize the risk of conflict with judicial obligations 

2. Disqualification 




New Mexico Code of Judicial Conduct 21-400- Recusal

- A judge is disqualified and shall recuse himself or herself in a proceeding in which the judge’s impartiality might reasonably be questioned, including but not limited to instance where:

1. Personal bias or prejudice concerning a party or a party’s lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding

2. judge served as lawyer in the matter in controversy, or practiced with lawyer in controversy, or judge or lawyer has been a witness concerning it

3. judge’s spouse, parent or child wherever residing or any other member of judge’s family residing in the judge’s household has an economic interest in subject matter of suit any other more than de minimis

4. Judge acted in an official capacity in any inferior court

5. the judge or the judge’s spouse, or a person within the third degree of relationship to either of them, or the spouse of such a person:

a. is a party to the proceeding, or an officer, director or trustee of a party


b. is acting as a lawyer in the proceeding

c. is known by the judge to have a more than de minimis interest that could be substantially affected by the proceeding; OR

d. is to the judge’s knowledge likely to be a material witness in the proceeding.

 *Look at definitions P. 10



3. Expressions of Gender, Racial, and Other Biases

A. NMCJC 21-200(c)- Membership in Organizations- A judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex religion or national origin.9b

B. NMCJC 21-300-A judge shall perform the duties of office impartially and diligently.

(b)(5)- A judge shall perform judicial duties without bias or prejudice.  A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice base upon race, sex, religion, national origin, disability, age, marital status, sexual orientation or socioeconomic statue, ad shall not permit staff, court officials and others subject to the judge’s direction and control to do so.

Comment (b)(5)– Facial expression and body language, in addition to oral communication, can give to parties or lawyers in the proceeding, jurors, the media and other an appearance of judicial bias.

(b)(6)- A judge shall require lawyers in proceedings before the judge to refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, marital status, sexual orientation or socioeconomic status, against parties witnesses, counsel or others.  This does not include when relevant to proceeding.


(c)A judge shall diligently discharge the judge’s administrative responsibilities without bias or prejudice

XI. Reducing Professional Failure 


A. Multi-Jurisdictional Practice- 

1. Admissions Pro Hac Vice- when out-of-state lawyer is admitted to practice in a local jurisdiction for particular case only




Leis- Flynt wanted NY lawyers in an Ohio case

-right of an out-of-state lawyer to appear pro hac vice in an Ohio court does not fall among those interests protected by the Due Process Clause of the Fourteenth Amendment

-no deprivation of right previously held under state law



2. Services other than litigation

Birbrower – out-of-state firm performed contract and arbitration work in CA for a CA-based client and CA statute said must be member of CA bar

-Cannot collect fees for legal services performed in CA but can collect for services performed in NY, even though CA client

3. Multi-jurisdictional Firms

NM Rule 16-105(b)- A law firm with offices in more than one jurisdiction may use the same name in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located

B. Competence

NM Rule 16-101- A lawyer shall provide competent representation to a client.  Competent representation require the legal knowledge, skill, thoroughness an preparation reasonably necessary for the representation.

-single violation might not get bar sanctions but is can also be basis for malpractice action

-criminal convictions may be reversed because lawyer provides ineffective assistance of counsel within meaning of 6th Amendment


C. Continuing Legal Educaiton- 



-No testing but based on honor system



-generally 10-15 hours required a year


D. Supervisory Responsibilities 



1. NM Rule 16-501-Responsibilities of a partner or supervisor

A)Compliance with rules- A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct

B) Responsibility for other lawyer’s violations.  A lawyer shall be responsible for another lawyer’s violation of the Rules if:

1. the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; OR

2. the lawyer is a partner in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

2. NM Rule 16-503- Responsibilities regarding non-lawyer assistants

With respect to a non-lawyer employed or retained by or associated with a lawyer:

A) a partner in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the lawyer;

B) a lawyer having direct supervisory authority over the non-lawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer; and

C) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules if engaged in by a lawyer if:

1. the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; OR

2. the lawyer is a partner in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action



3. NM Rule 16-502- Responsibilities of a subordinate lawyer

A) Responsibility for own actions.  A lawyer is bound by the Rules notwithstanding that the lawyer acted at the direction of another person.

B) Arguable question of duty.  A subordinate lawyer does not violate the Rules if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty

D. Unauthorized Practice of Law- 

1.NM Stat. Ann. 36-2-27- Practice without admission

-No person shall practice law in a court of this state, except a magistrate court, nor shall a person commence, conduct or defend an action or proceeding unless he has been granted a certificate of admission to the bar

2.NM Stat. Ann. 36-2-28- Practice without license; penalty

-If any person shall, without having become duly licensed to practice, or whose license is invalid, if convicted shall be fined up to $500 or be imprisoned, for a period not to exceed six months, or both

E. Specialization

NM Rule 16-704- A lawyer shall not state or imply that the lawyer is a specialist except as follows:

A. Patent practice- A lawyer admitted to engage in patent practice before the US Patent and Trademark Office


B. Admiralty practice.  A lawyer engaged in admiralty practice

C. Board Recognized Specialists- A lawyer who has complied with the requirements of the NM Board of Legal Specialization to become a board recognized specialist may indicate so

D. Certification by organization- A lawyer who is certified in a particular area of the law by an organization other that the NM Board of Legal Specialization may so state

F. Multi-disciplinary practice- Prohibition against lawyers form sharing legal fees with non-lawyers

NM Rule 16-504 Professional independence of a lawyer

A.  Fee sharing-  A lawyer or law firm shall not share legal fees with a non-lawyer, except that:

1. an agreement by a lawyer with the lawyer’s firm, partner or associate may provide for the payment of money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more specified person

2. a lawyer who undertakes to complete unfinished legal business of a deceased lawyer may pay to the estate of the deceased lawyer that proportion of the total compensation which fairly represents the services rendered by the deceased lawyer; and

3. a lawyer or law firm may include non-lawyer employees in a compensation or retirement plan, even though the plan is base in whole or in part on a profit-sharing arrangement.

XII. Remedies for Failure

A. Malpractice- Breach of Standard of Care



1. Elements of malpractice




Togstad




a. Attorney-Client relationship existed

b. that defendant acted negligently or in breach of contract

c. that such acts were the proximate cause of the plaintiffs’ damages

d. that but for defendant’s negligence, the plaintiffs would have been successful in the prosecution of their medical malpractice claim

2. Required Standard of Care

First National Bank  (NM)– was lawyer’s advice so legally deficient when given that he could be found to have failed to use such skill, prudence and diligence as lawyers of ordinary skill and capacity commonly possess and exercise in the performance of the tasks which they undertake?


-mere error in judgment does not rise to level of malpractice

3. Malpractice through Breach of Fiduciary Duty




a. Duty to avoid conflict of interest




b. Duty not to use confidential information to client’s detriment

1. NM Rule 16-108(b)- shall not use information relation to representation of a client to the disadvantage of the client unless the client consents 

c. Tante – Sex with client was breach of fiduciary duty and actionable though it didn’t effect the representation 

4. Third Parties as Client Equivalents-even when third party not client, still entitled to the benefit of the service (ex. Wills)


-beneficiary can sue lawyer

5. Vicarious Liability- law partners are responsible for each other’s professional failures within the scope of the legal partnership

B. Proving Malpractice- former client, has to prove that the defendant lawyer either violated a duty of care or breached a fiduciary duty.

1.  Expert testimony and Ethical Rules- establishes standard of care in community

a.Smith – Expert need not be a member of the bar or an expert in the field to testify  

b. Ethical rules are relevant to the inquiry but not a rebuttable presumption

c. Garcia- ethical rules violation does not in and of itself create a cause of action



2. Ethical Rules Violations as Basis for Reduction or Denial of Fees

a. generally, violation of a ethical rule will not in most jurisdictions automatically establish a violation of a legal duty, it will threaten the lawyer’s right to a fee if ethical rule is intended to protect the client

b.Hendry – for forfeiture of legal fees, only needed to show that attorney breached his fiduciary duty of loyalty, not that his breach proximately caused injury



3. Fee Forfeiture and Disgorgement




forfeiture- when lawyer loses the right to collect the fee




disgorgement- when lawyer has to return fee received




Rules on how much of fees disgorged, forfeited:




a. all




b. all after breach 




c. balancing





1. gravity of violation





2. willfulness





3.  effect on value of service





4. other harm to client





5. adequacy of other remedies



4. Causation and Defenses

-as in all tort and contract cases, plaintiff must prove that the lawyers breach of duty caused damages

-client will usually have to prove that he or she would have won the underlying case had it been properly litigated

a. Rules on causation


1. substantial factor


2. case within a case-perponderance standard

b. Defenses


1. contributory


2. comparative



5. Recovery for negligent representation in Criminal Matter




Peeler – lawyer never communicated offer of immunity

-plaintiff cannot recover because don’t want plaintiff to profit from own wrongdoing



6. Acquittal, Innocence, or Exoneration

a. in Peeler, court holds that in order to recover, the criminal defense client must have been exonerated meaning that the conviction must be reversed on appeal or in post-conviction proceedings

b.NY Court of Appeals requires that the plaintiff establish his innocence or a colorable claim of innocence




-CA requires proof of actual innocence

7. Damages or Injury-

a. Non economic damages

Majority – no recovery for non-economic damages unless lawyers behavior was intentional or outrageous or the plaintiff suffered physical injury

b. Punitive damages

- Can collect punitive damages if lawyer’s conduct was especially blameworthy

C. Other Grounds for Liability Beyond Malpractice 

1. Petrillo – if attorney foresees or should foresee reliance by third parties, the resulting duty of care can extend to non-client third parties

-duty not to misrepresent negligently the contents of a material document on which he know others would rely to their financial detriment.

2. Trask(NM Test)   Balancing

a. Extent to which the P is meant to be a beneficiary of the transaction

b. forseeability of harm to P

c. Degree of certainty of harm to P

d. Closeness of connection between D’s conduct and injury

e. Policy preventing future harm

f. policy how much profession would burdened if liability imposed

*NM Exception- when the 3rd party is adverse

3. Courts might recognize duty of care to third persons by viewing them as a third party beneficiary under contract law



4. Consumer protection laws
-practice of law defined as trade or commerce within meaning of 

state statute

5.  Criminal Law – lawyer who performs legal services for a client may be guilty of conspiracy or other crimes in connection with the client’s misconduct if the lawyer knows that otherwise legitimate legal services advance the client’s criminal goals.

6.  Fraud and Negligent Misrepresentation- imposing liability for economic loss on a person who negligently supplies false information for the guidance of others in their business transactions

7.  Errors of Law- lawyers who negligently misrepresent the law may be liable to their clients in malpractice

8.  Malicious Prosecution and Defense- Established if the plaintiff can show that the defendant brought an action, the plaintiff won that action, the action was commenced without probable cause and that the defendant initiated the action with malice

9.  Helping Fiduciaries Breach Their Duties- lawyers who purposely or negligently assist fiduciaries in violating their fiduciary duties to beneficiaries

10. Inducing Breach of Contract

D. Discipline



1. Purposes




a. protect public




b. protect the profession and justice




c. deterrence




d. educate lawyers and public



2. Range of Sanctions




a. disbarment




b. suspension




c. Censure/public reprimand 




e. caution



3. Considerations in choosing sanction by standards




a. the duty violated. 




b. the lawyers mental state

c. actual or potential injury caused by the lawyer’s misconduct; and the existence of aggravating or mitigating factors




d. existence of aggravating or mitigating factors

4. Acts Justifying discipline



a. Dishonest and Unlawful conduct- 




Warhaftig- disbarred for taking advances out of trust

NM Rule 16-105 Safekeeping Property 

(a) shall hold property of clients or third persons that is in a lawyer’s possession in connection w/ a representation separate from lawyer’s own property.  Funds shall be kept in a separate account maintained in state where the lawyer’s office is situated or elsewhere w/ consent of client or third person.  Other property shall be identified as such and approp. safety shall be kept by lawyer and shall be preserved for period of five years after termination of rep.

(b) Upon receiving funds or other property in which a client or 3rd person has an interest, a lawyer shall promptly notify the client or third person.  Except as stated in this rule or otherwise permitted by law or by agreement w/ client, a lawyer shall promptly deliver to the client or 3rd person any funds or other property that the client or third person is entitled to receive and upon request by the client or third person, shall promptly render full accounting re such property

(c) 
When in course of rep. a lawyer is in possession of property in which both the lawyer and another person claim interests, the property shall be kept separate by the lawyer until there is an accounting and severance of their interests.  If a dispute arises concerning their respective interests, the portion in dispute shall be kept separate by the lawyer until dispute is resolved.




*NM ADDS D,E,F

 

b. Deceit, Dishonesty, ect.- 




1. Inflating bills




2. Defrauding partners




3. Taping third parties




ABA Test – Taping ok

a. Not illegal

b. Not affirmatively misleading

c. Neglect/ Lack of Candor


NM Rule 16-103- Candor towards the tribunal

d. Sexual Relations with Clients
-Tante - lawyer may be subject to civil damages b/c breach of fiduciary duty

Rule 16-107(b)- prohibits representation of a client if the representation “may be materially limited…by the lawyer’s own interests”



e.  Private conduct unrelated to clients

-Criminal violations not good

-discipline for drug use


-don’t beat your wife

f. Racist and sexist conduct

NM Rule 16-300- Bars invidious discrimination 

-Shall refrain from intentionally manifesting by words or conduct, bias based on


a. race

b. gender

c. religion

d. national origin

e. disability

f. age

g. sexual orientation 



g. Failure to report another lawyer’s conduct
NM Rule 16-803 (a)- A lawyer having knowledge that another lawyer has committed a violation of the Rules that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority

  5. Disciplinary Procedures

 -Because L,L,P interest, DPC entitles entitles the lawyer to certain     safeguards, such as notice and hearing


E. Constitutional Protection in Criminal Cases- Ineffective Assistance

1. 6th Amendment- guarantees criminal defendants “the assistance of counsel”

- this interpreted to mean that counsel must be effective



- true for those who both retain counsel or have counsel appointed



2. Strickland – Must show:

a. counsel’s performance was deficient- error so serious that counsel was not functioning as guaranteed by the 6th

b. deficient performance prejudiced the defense- deprived D of fair trial

XIII. First Amendment Right of Lawyers

A. Public Comment About Pending Cases



1. NM Rule 16-306 Trial Publicity

A. Extrajudicial statements.  A lawyer shall not make any extrajudicial or out-of-forum statement in a criminal proceeding that may be tried to a jury that the lawyer knows or reasonably should know:





1. is false; OR

2. creates a clear and present danger of prejudicing the proceeding

B. Attorney’s obligations with respect to other persons.  A lawyer shall make reasonable efforts to insure compliance with this rule by associated attorneys, employees and members of law enforcement and investigative agencies

2. State Bar Commentary – adjudicative proceedings should not be decided on the basis of out of court publicity.  However, well-being of the judicial administrative and legislative systems, requires a informed public

3. ABA Rule 3.6 – A lawyer may state:

a. the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;


b. information contained in a public record;

c. that an investigation of a matter is in progress

d. the scheduling or result of any step in litigation;

e. a request for assistance in obtaining evidence and information necessary thereto;

f. a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

g. in a criminal case, in addition to subparagraphs a-f:

1. the identity, residence, occupation and family status of the accused

2. if the accused has not been apprehended, information necessary to aid in the apprehension of that person

3. the fact, time and place of arrest; and

4. the identity of investigating and arresting officers or agencies and the length of the investigation.



4. Gentile – attorney censured for statements made at press statement

- although states are permitted to restrict attorney speech which has a substantial likelihood of prejudicing pending legal proceedings, the NV statute was void for vagueness


B. Public Comment About Judges and Courts

1.Criticizing the Administration of Justice

 Snyder – wrote harsh letter and suspended from Fed Cts for 6 months because letter was “disrespectful to the court”

-although owe a duty of courtesy to the court, behavior did not warrant suspension   

2.Criticizing particular judges

- SC has held that public officials who sue for defamation must prove falsity and “actual malice”

Holtzman – attorney wrote letter falsely accusing judge of improper conduct

-not fit to practice

Test- Whether conduct adversely affects the administration of justice and adversely reflects on the attorney’s judgment and, consequently her ability to practice law

3. NM Rule 16-802- Judicial and legal officials

A. Defamation- A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.

C. Mandatory Bar membership- may be obliged to pay bar due even if disagree  with its positions

-In CA, state bar member could withhold dues advancing positions with which they disagreed 


D. Advertising and Solicitation



NM Rule 16-107- Communications concerning a lawyer’s services

A. A lawyer shall not, directly or indirectly, make or permit to be made a false or misleading communication in a advertisement or solicitation about the lawyer, the lawyer’s services or the services of the lawyer’s firm.  A false or a communication is false or misleading if it:
1. contains a material misrepresentation of fact or law, or omits a fact necessary to make statement considered as a whole not materially misleading;

2. is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can achieve results by means that violate Rules of Professional Conduct or other law; or

3. compares the lawyer’s services w/ other lawyers’ services, unless the comparison can be factually substantiated.

4. contains information based on past successes without a disclaimer that past successes cannot be an assurance of future success because each case must be decided on its own merits

5. NM Rule 16-701-(b) Other Prohibited statements

C. NM Rule 16-107-(c)- Solicitations

D. NM Rule 16-107-(d)- Mandatory disclosure

E. Special Interest lawyers

-solicitation by public interest lawyers not commercial speech



NAACP- litigation can be political speech, not commercial

E. Class Actions- 


Shapiro – lawyers can communicate with potential class members via mail
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