Environmental law outline

I.  Environmental Inequity  p 115


A.  Equal protection clause:  Ineffective, requires showing of discrim intent

B.  Title VI of CRA:  no person shall be denied benefits or subjected to discrimination under any activity receiving federal funding on the basis of race, color, religion.


i.  Alexander:  

-  601 only prohibits intentional discrimination

-  602:  EPA may prohibit disparate impacts



ii. Chester



-  private coa under title VI?  Think so, implied?



iii.  limits




-  applies only to fed funded acts




-  w/o disc intent, only decl or injunctive relief




-  uncertain if private right of action exists


C.  Executive order 12898:  no discrim. Effects



i.  does not allow for judicial review



ii.   Louisiana  

II.  Nuisance

A.  General Rule:  nuisance is the legal cause of an invasion of another’s use and enjoyment of land, and the invasion is either 



1.  intentional and unreasonable, or




a.  intentional:  purposeful, or knowledgable.

b.  unreasonable:  grav of harm outweighs utility of conduct, or if harm is serious and payment of damages is feasible without forcing actor (business) to discontinue.


i.  utility of conduct



-  social value law attaches



-  suitability of conduct to area



-  impracticality of preventing invasion


ii.  grav of harm



-  extent of harm



-  character of harm



-  social value of use invaded



-  suitability of use to area



-  burden on person harmed of avoiding harm. 



2.  unintentional and negligent


B.  Private nuisance:  protect rights of private parties to the enjoyment of their land

1.  damages may be appropriate even if utility of conduct outweighs harm.  Padilla.

2.  due authorization is not a complete defense, does not = reasonable.

3.  damages may be sought for 


i.  decrease personal comfort


ii.  decrease property value

4.  for continuing nuisance, damages may be inadequate, injunction may be granted.


i.  only extreme cases, 


ii.  irreparable injury


iii.  no remedy at common law


iv. court discretion

5. punitive damages:  MR of wanton disregard required.


C.  public nuisance:  protect rights held in common with the public.



1. NMSA 30-8-1:  = to CL?  Los rancho I



i.  knowingly




ii.  create, perform, maintain, anything




iii.  affecting # of citizens




iv.  w/o lawful authorization




v.  offensive to public health, safety, welfare. 



2.  Public works project can be a public nuisance per se.  Village of los ranchos




i.  if in existence, due authorization is a qualified defense

ii.  if yet to be constructed and is challenged as anticipatory nui., due authorization is a complete defense.

iii.  presumed to be for public good

iv. is procudt of legislative power

v.  proof of nuisance to be balanced against public benefit.       


D.  misc



1.  nuisance per se:  always a nuisance, by its very nature.

2.  “       “    in fact:  may become a nuisance by reason of circumstances, location, surroundings.

3.  anticipatory nuisance:  must be proven so to make highly improbable any argument that it is not a nuisance.

III.  NEPA:  procedural statute that mandates government agencies to take environment and public concens into account before acting


-  Calvert Cliffs:



-  purpose:  aid agency decisions, take all options into acct.



-  policy is flexible, the proc. Reqs are not

-  courts can only reverse agency substantive decision if the balance struck was clearly arbitrary, or insufficient wt given to environmental values.

-  but NEPA has procedural clout



-  by providing process to public, agency proves it went thru process

A.  102(2)(c):  An EIS must accompany all major federal actions or proposals for legislation or MFA is such action will significantly affect the human environment.

1.  EIS:  Action forcing balance test between environmental amenities and econ and tech considerations.  Calvert Cliffs.  A detailed statement containing



a.  env impact of proposed action



b.  unavoidable adverse effects if proposal implemented



c.  alternatives to action



c.  irretrievable commitment of resources

 
B.  Analysis



1.  is EIS required?




a.  is action MFA or proposed leg?





i.  MFA?

-  Scotsdale mall:  no test, look at history of fed state relationship.





ii.  proposed leg






-  Andrus:  appropriations do not require EIS




b.  will action significantly effect human environment?

i.  Hanly:  Agency must look at the comparative and absolute effects of action.


-  straw that breaks camel’s back

-  prior to finding “significant” agency must have public hearing 




c.  CEQ regs 40 cfr 1500 – 8 (year)  text 780:  1508.14  econ or social effects alone do not require EIS.  Human enviro. Means phys enviro and people’s relationship with enviro. 





i.  does proposal






-  normally require EIS?  If so, EIS

-  not normally require EIS?  If so, categorical exclusion, no EIS.





ii.  if proposal not covered by (i), EA.





iii.  based on EA, decide if EIS in nec.





iv.  if not, prepare FONSI






- challengeable as final agency action




d.  standard:  arbitrary and capricious




e.  Portland Cemtent (?):  111, NSPS.  There is an exemption from NEPA on the basis that it best serves the objective of protecting the environment.



2.  is EIS adequate




a.  Chelsea




b.  EIS reqs.



3.  is agency decision to proceed even if not kosher with EIS wrong?




a.  Stryker’s Bay:





-  agency need only concern itself with NEPA procedure





-  court can’t interject itself into agency decision making process

IV.  Clean Water Act


A.  NPDES permit:  discharge of a pollutant from point source to navigable waters.



1.  is discharger a point source?




a.  Plaza:  human beings are not point sources




b.  Southview Farm:  Liquid manure spreading operation was a point source because the farm was a concentrated animal feeding operation (CAFO) and thus was not an agricultural exemption  from point source status.





-  700 cattle or more, reg



2.  is discharge to navigable waters?




a.  Phelps Dodge:  dry arroyos are nav

-  any waterway, where water could flow and end up in body of water.




b.  Riverside Bayview:  wetlands are navigable waters for 404 purposes.

c.  Cooke County:  isolated waters not connected to navigable waters are not navigable under CWA.

Court refused to expand Riverside:  isolate waters next to nav waters are nav.



3.  is discharge a pollutant? 


B.  State interactions.

-  Arkansas:  NPDES dischargers must comply with downstream water quality standards.


C. Indian Tribes

-  ABQ v. Browner:  Indian tribes may be treated as states, upstream NPDES dischargers must comply with their standards.

V.  Clean Air Act


A.  Caselaw

1.  NRDC v. Train:  Admin does not hae discretion to list pollutant once it meets criteria in 108.  




a.  endanger public health or welfare (check or)




b.  numerous sources

2.  Lead Industries:  danger to health need not be conclusively shown before listing.


-  $ plays no part in promulgation of NAAQS

3.  American trucking:  $ plays no part in promulgation of NAAQS

4.  Portland Cemtent (?):  111, NSPS.  There is an exemption from NEPA on the basis that it best serves the objective of protecting the environment.


-  Admin must take costs into account

5.  Union Electric:  SIP challenged


-  SIP may be more stringent than NAAQS


-  Admin may not consider claims of tech infeasibility in reviewing SIP

6.  Illinois:  Fed may enforce SIP invalidated by state law.

