Criminal Procedure II

I. Decision to Prosecute [Prosecutor’s Discretion]

A. ABA Standards

1. §3-1.2: Function of Prosecutor

a. Duty of Prosecutor is to seek justice, not merely to convict

2. §3-3.1: Investigative function

a. Prosecutor has affirmative responsibility to investigate suspected illegal activity when not adequately dealt with by other agencies

b. Prosecutor should not discriminate against/in favor of anyone on basis of race, religion, sex, sexual preference, or ethnicity in exercising discretion to investigate.

3. §3-3.9: Discretion in Charging Decision

a. Prosecutor should not institute or continue the pendency of charges he knows are not supported by probable cause or where sufficient evidence does not exist to sustain a conviction

b. Prosecutor not obliged to present all charges which evidence might support. Likewise, prosecutor may decide not to prosecute, even where sufficient evidence exists. Factors for the latter include:

1) Prosecutor’s reasonable doubt that accused is guilty;

2) Extent of harm caused by offense;

3) Disproportion of authorized punishment in relation to particular offense or offender;

4) Possible improper motives of complainant;

5) Reluctance of victim to testify;

6) Cooperation of accused in apprehension or conviction of others; and

7) Availability and likelihood of prosecution by another jurisdiction.

II. Pretrial Release

A. Initial Appearance [a.k.a. “arraignment on the warrant”]

1. Suspect appears before magistrate to hear charge against him

a. “Critical stage” in prosecution

b. Sixth Amendment right to counsel can be invoked

2. At this stage, magistrate can set bail

3. Initial appearance usually takes place fairly soon after arrest

B. Importance of pretrial release for defendant

1. Accused faces tremendous public scrutiny that affects family, work, and other social aspects [even if acquitted]

2. Released defendant might aid in the investigation by locating witnesses

3. Remaining in jail demoralizes many defendants

C. Prosecutor’s concerns with pretrial release

1. Defendant might flee jurisdiction or hide in order to escape trial and punishment; or

2. Defendant might commit another crime while out on bail

D. Bail Reform Act of 1984

1. §3141: Release and detention authority generally

a. Judicial officer [i.e., judge or magistrate] authorized to order arrest of person before whom arrested person is brought shall order such person released or detained, pending judicial proceedings

2. §3142: Release of defendant pending trial

a. Upon appearance before judicial officer by person charged, judicial officer shall order that person be:

1) Released on personal recognizance or on unsecured bond;

2) Released on set conditions;

3) Temporarily detained to permit revocation of conditional release; or

4) Fully detained

b. Factors to consider for pretrial release

1) Nature and circumstances of offense, including drug charges;

2) Weight of evidence against person;

3) History and characteristics of person

a. Person’s character

b. Mental and physical condition

c. Employment and financial stability

d. Standing in community

e. History of alcohol or drug abuse

f. Criminal record

4) Nature and seriousness of danger to community that would be posed by person’s release

E. Eighth Amendment

1. “Excessive bail shall not be required…”

2. Stack v. Boyle
a. Fixing bail for any individual defendant based upon standards relevant to purpose of assuring the presence of defendant in court.

b. Does not mean that magistrate is required to release defendant on bail, but if he does, amount cannot be excessive

3. U.S. v. Salerno
a. Upheld Bail Reform Act of 1984

b. Saw purpose of act to regulate bail, not to punish

c. Supreme Court realized that lower courts must balance defendant’s liberty interests against the government interest to prevent and control crime.

d. Refusal to release prisoner for any amount of bail not Eighth Amendment violation

1) No right to release on bail

2) Only right against excessive bail

III. Discovery in criminal case

A. More restrictive than in civil cases

1. Depositions generally not allowed in criminal trial

2. Fifth Amendment prevents prosecutor from deposing defendant

a. Preliminary hearing is another avenue of getting defendant’s sworn testimony

b. Grand jury transcripts and motion to suppress transcripts can also be used to prepare for trial

B. Federal Rules of Criminal Procedure

1. Rule 12.1: Notice of alibi

a. Defendant shall serve (within ten days of State’s request) written notice of defendant’s intention to offer a defense of alibi

1) Notice shall state specific places at which defendant claims to have been at time of alleged offense

2) Will also provide names and addresses of witnesses upon whom defendant intends to help establish this alibi

b. State shall reciprocate with written notice of witnesses that will be used to place defendant at crime scene

2. Rule 16: Discovery and Inspection

a. Disclosure of evidence by State

1) Information subject to disclosure

a) Recorded statements of defendant made either before or after arrest about which the government attorney knows, including grand jury testimony and statements made to police

b) Defendant shall be furnished with copy of his prior criminal record

c) Government shall allow defendant to inspect and copy or photograph any books, papers, documents, photos, and tangible objects within government’s possession that are:

i) Material to defendant’s preparation of his defense;

ii) Intended for use by government as evidence in chief at trial; or

iii) Defendant’s own belongings.

d) State shall provide copies and results of any physical or mental examinations and any scientific tests or experiments that are:

i) Material to defendant’s preparation of his defense; or

ii) Intended for use by government as evidence in chief at trial.

2) Information not subject to disclosure

a) No discovery of reports, memoranda, or other internal government documents made by attorney in connection with investigation or prosecution

b) No government witness statements

b. Defendant Disclosure

1) Basically the same, except only documents, tangible objects, and reports of exams and tests

2) No defense attorney work product

c. Continuing duty to disclose

1) Whenever a party acquires new information that is not restricted, that party shall turn over the information to the other side

C. Brady v. Maryland
1. Supreme court held that government under duty to disclose any exculpatory evidence that defense requests

2. Failure of government to do so results in due process violation

a. “Good faith” and “bad faith” on part of prosecution not relevant

D. Jencks Act [18 U.S.C. §3500]

1. Demands for production of statements and reports of witnesses

a. In any criminal prosecution, no statement or report in possession of government, made by government witness, shall be subject of subpoena, discovery, or inspection until said witness has testified on direct examination at trial.

b. After witness has testified, court shall order, on motion of defense, government to produce any statements of witness which pertains to subject matter as to what witness has testified.

2. Policy of act is to protect government work product

3. Privilege of work product not absolute.

a. May be waived by prosecution

b. Look to circumstances that might constitute waiver

IV. Preliminary Hearing

A. Adversary proceeding at which magistrate determines if there is probable cause to hold defendant over for prosecution

1. Another “critical stage”

B. Not a mandatory hearing

1. Can be waived by either defendant or prosecution

2. However, defendant’s due process rights entitle him to some reasonably prompt judicial determination of probable cause

a. Cannot be held for extended time after arrest without p.c. hearing [Gerstein v. Pugh]

b. If probable cause already determined [e.g., arrest warrant or grand jury indictment], then no preliminary hearing required

C. Results of Preliminary Hearing

1. If magistrate determines that there is not probable cause, then he may dismiss the charge

a. Dismissal of charge without prejudice

1) Prosecutor free to institute subsequent prosecution for same offense

b. If dismissed, then prosecutor can file for second preliminary hearing or proceed by indictment

2. If p.c. found, then defendant held over until next stage

D. Means of finding probable cause at preliminary hearing

1. Prosecutor can call witnesses to testify before magistrate

a. Probable cause may be based upon hearsay evidence in part or in whole

b. Defendant has chance to cross-examine government witnesses

1) Limited only to issues addressed on direct examination

2) Not a time to develop issues better left to trial stage

c. Objections to evidence on ground that acquired by unlawful means not made at preliminary hearing

1) Motions to suppress must be made to trial court

2. Preliminary hearing not an opportunity to gather “free discovery”

a. Designed to determine probable cause only

b. If magistrate feels that either party is “fishing” for free discovery, he can put an end to the line of questioning

E. Other purposes of Preliminary Hearings

1. Prosecutor can use it as means of preserving sworn testimony

a. No problems with Confrontation Clause

b. Defendant has chance to cross-examine witnesses against him

c. Use of “readers” by prosecution

1) Probable cause can be based upon hearsay evidence

2) However, hearsay and other evidence can only be given by:

a) A qualified individual

b) With personal knowledge of circumstances

3) Both prongs must be met, or else evidence should not be allowed

V. Grand Jury Proceedings

A. Fifth Amendment right to indictment for capital and infamous crimes

1. Felonies only; not applicable to misdemeanors

2. Hurtado: Federal cases only; not applicable to states through Fourteenth Amendment

B. Charging grand juries

1. Most states and federal system use grand jury as regular part of charging process

a. Charging grand jury determines probable cause to prosecute by returning “true bill”

2. Defendant may waive right to grand jury hearing

C. Grand jury proceedings

1. Generally conducted in secret

a. Policy: don’t want “target” to flee jurisdiction

2. Defendant’s rights are limited

a. No right to notice that grand jury considering indictment;

b. No right to be present or confront witnesses at proceeding;

c. No right to introduce evidence to grand jury; and

d. No right to have counsel present during questioning

1) Rule 6(d): Only prosecutor, witnesses under examination, interpreters [where needed] and court reporter may be present

2) Defendant may step out of room to consult his attorney before answering questions

e. Defendant retains Fifth Amendment right against self-incrimination

1) However, must be invoked in front of grand jury

2) Defendant not compelled to take the stand, but if subpoenaed, he must make an appearance

3. Subpoena powers of grand jury

a. Grand jury has power to investigate matters before it or to initiate criminal investigation of its own

b. Does not always have to return an indictment

1) Grand jury can issue a report

2) Left to prosecutor to follow up on this report

c. No right to Miranda warnings

1) Witness subpoenaed to appear does not have to be read Miranda warnings before testifying

2) Witness may be convicted of perjury despite lack of warning if he testifies falsely

4. Immunity

a. Grand jury free to grant immunity to any witness testifying before it

1) Relieves concern for Fifth Amendment infringement

b. Two types: transactional and use
1) Transactional immunity protects witness against any prosecution for transactions about which he has testified

a) Highest degree of immunity because it affords greatest degree of protection

b) Grand juries rarely grant transactional immunity

2) Use immunity much narrower

a) Merely protects against direct or indirect use of testimony in subsequent prosecution

b) If government able to prove its case without use of immunized testimony, then witness out of luck

c) However, prosecution may not employ use immunity to obtain more evidence against witness indirectly. Prosecution must prove that it did not use protected testimony to:

i) Obtain leads to other information or witnesses;

ii) Focus the subsequent investigation;

iii) Interpret the independently-derived evidence; or

iv) Plan cross-examination or make any other use of grand jury testimony

5. Finding and return of indictment

a. Indictment may be found only upon concurrence of 12 or more jurors

1) If indictment lacks concurrence of 12 members, then it cannot be returned to magistrate

b. Once concurrence found, indictment returned by grand jury to magistrate in open court.

6. Discharge and excuse

a. Grand jury shall serve until discharged by court

1) No grand jury may serve more than 18 months unless an extension serves public policy

b. Excusing a grand juror

1) Court may at any time excuse a juror for cause

2) Court may then impanel another juror in place of excused juror

VI. Right to Speedy Trial

A. Sixth Amendment

1. “In all criminal prosecutions, the accused shall enjoy right to a speedy and public trial…”

a. Note: No right to speedy in civil matters

B. Policy behind having speedy trial

1. Defendant usually in no rush to go to trial

a. Delay hurts prosecution more than defense

b. Prosecution witnesses tend to forget, leave jurisdiction, or die

c. Same happens to defense, but prosecution carries burden of proof

2. Do not want to hold “innocent person” too long

a. If defendant has reasonable chance of acquittal, then he will want to go to trial to be released as soon as possible

3. Effect on plea bargaining

a. Prosecutor and court do not have enough resources to hear every case “speedily”

b. If plea can be reached, then entire process moves faster

C. Wingo balancing test

1. Not a bright line test, but still a method used to weigh the conduct of both prosecutor and defense

2. Four factors to consider

a. Length of delay [Threshold question]

1) Any delay over one year presumptively prejudicial

2) However, length of delay dependent upon peculiar circumstances of each case

b. Reason for the delay

1) More culpable government’s reason for delay, the better the defendant’s speedy trial claim

a) Deliberate attempt by government to delay trial in order to hamper defense weighted heavily against government

2) Not every reason for delay is terrible or malicious

a) Overcrowded dockets or other court congestion less damning

b) Yet, these reasons should not always be quickly excused

3) “Valid reason” (i.e., missing witness) typically leads court to no Speedy Trial violation

c. Defendant’s assertion of rights

1) If defendant does not assert his rights, then he waives the right to object

2) Policy: do not want defendant to “sleep” on his rights

3) Failure to assert right makes it harder for defendant to claim that he was denied a speedy trial

d. Prejudice

1) Three types of prejudice to defendant

a) Oppressive pretrial incarceration;

b) Anxiety and concern while waiting for trial; and

c) Impairment of defense

2) Courts typically do not give much weight to the first two, but the third type is very serious

a) Inability of defendant to prepare adequately skews the fairness of entire system

b) However, this is very hard to prove unless favorable witnesses are dead or missing [cannot be found anywhere by any reasonable means]

D. Federal Speedy Trial Act

1. Sets out two time periods to look at for violations

a. Period from arrest to charge; and

b. Period from charge to trial

2. Key: at what point does “Right” attach?

a. Sixth Amendment does not attach until a “critical stage” has been reached

b. More specifically, indictment because that signals a deprivation of liberty

c. For pre-arrest delays, look to Fifth Amendment Due Process

1) No violation unless defendant can show that government delayed in order to gain tactical advantage over accused

2) Mere investigative delay might not rise to this level

3. Ordinary Limits

a. Time between arrest and indictment/information must be no more than 30 days

b. Time between indictment and commencement of trial normally must be no more than 70 days

4. Allowable delays [do not count against time]

a. Delay resulting from any proceeding, including any examination, to determine mental competency or physical capacity;

b. Delay resulting from deferral of prosecution;

c. Pretrial motion time [filing to hearing to final disposition];

d. Removal to another jurisdiction;

e. Delay resulting from transportation of defendant from one jurisdiction to another;

f. Any period of delay resulting from unavailability or absence of essential witness; and

g. Any delay resulting from fact that defendant is mentally or physically incompetent to stand trial.

5. Sanctions

a. If the 30-day or 70-day periods are missed [excluding “valid periods of delay”], then the court shall dismiss the charges

1) Failure to bring indictment: automatic dismissal

2) Failure to bring action to trial: dismissal only upon motion by defendant

i) If defendant does not move to dismiss in timely manner, then he waives the right to dismiss

ii) Don’t want defendant “sleeping” on his rights

b. However, charges need not be dismissed “with prejudice”

1) Therefore, prosecutor can bring the charges again with a new indictment

c. Court should consider all factors when deciding to dismiss with or without prejudice, including:

1) Seriousness of offense;

2) Facts and circumstances of case that lead to dismissal; and

3) Impact of reprosecution on the administration of justice.

E. Map out all dates to determine if Speedy Trial right has been violated

1. Remember that right does not attach until indictment handed down

2. Any pre-indictment time does not count, but should still be analyzed for Due Process violations

3. Determine if any reasonable justifications for a given delay exist because this will toll the time.

4. Finally, who is responsible for the delay: government, defendant, or neutral reason

VII. Plea Bargaining

A. Most criminal cases resolved by plea bargain rather than trial.

1. System to prosecutor’s advantage because helps conserve limited resources

2. Defendant also “prevails” because he might get lighter sentence, especially in view of certain conviction

a. However, remember that defendant is pleading guilty to some charge, so is this really a “bargain” for him?

B. Three types of plea bargains

1. Lesser charge

a. Defendant permitted to plea to a less serious charge than the one supported by evidence

2. Sentence

a. Defendant pleads to original charge, but prosecutor recommends [but cannot guarantee] lighter sentence

b. Danger: Judge might not accept plea, but usually goes along with the recommendation

3. Dropping of other charges

a. Defendant agrees to plead guilty to one charge in return for prosecutor’s promise to drop all other charges

C. Enforceability

1. Plea bargains are generally enforceable

a. Once defendant agrees to plea, he is almost always stuck with it

2. Prosecutor has no obligation to offer plea

a. Prosecutor has discretion to try case or plea it out

b. No “right” to a plea bargain

D. Promises by prosecutor

1. Use of threats by prosecutor

a. Prosecutor can use threats to help induce a plea

1) “If you don’t take the plea, I will file more charges.”

b. Tactic fine as long as threat is reasonably supported by evidence

c. If not, then defendant can attack plea as product of duress and coercion

2. Threats about third person

a. If, on the other hand, prosecutor tries to induce guilty plea by offering leniency to [or threat to prosecute] third party, court likely to overturn plea as product of duress

b. Especially true when third party is spouse, sibling, or child because of greater danger of coercion

c. However, not every plea with treatment of third parties automatically constitutes duress

3. Broken bargains

a. Plea bargains are similar to contracts, so contract law rules generally apply.

b. Thus, if prosecutor fails to honor his part of bargain, then defendant has two choices:

1) “Terminate contract” by electing to go to trial; or

2) Seek “specific performance” (i.e., insist that court uphold the original bargain”

c. Same if defendant breaks promise

1) Prosecutor can pull deal and elect to proceed forward on the original charges

E. Sixth Amendment right to counsel attaches here

1. Plea bargains seen as “critical stage”

2. Thus, indigent defendant has right to have counsel help negotiate plea

F. Receiving the plea

1. Once parties work out plea, must go before judge so that court may “receive” it

2. Judge must assure herself that certain requirements met before accepting the plea

a. Competence

1) Judge must be satisfied that defendant competent to enter plea; and

2) Plea is truly voluntary

b. Understanding of charge

1) Judge must determine that defendant understands charge to which he is pleading

2) Judge informs defendant that latter has right to trial and that taking the guilty plea waives that right

3) Judge usually describes nature of charge and all elements that would need to be proven at trial

c. Consequences

1) Judge informs defendant about the consequences of agreeing to plead guilty, including the sentencing possibility

d. Factual basis [federal level and some states]

1) Judge will not accept plea unless defendant admits to doing the crime with which he is charged

2) Thus, if defendant continue to protest his innocence, judge will normally not accept plea

a) No constitutional infringement for judge to refuse plea [Alford]

b) Defendant has no absolute right to have his plea accepted by the court.

G. Withdrawal of plea

1. Under some circumstances, defendant may withdraw his guilty plea by motion

2. Sentencing plays a big role in this action

a. If motion made before sentencing, then court will give defendant broad right to withdraw

1) Federal system allows any pre-sentencing plea to be withdrawn for any “fair and just reason”

b. If, however, motion made after sentence has been given, court much less likely to grant the motion to withdraw

1) No two bites at the apple

2) Usually only happens if prosecutor recommends sentence, but judge ignores it and sentences defendant to maximum time

a) In that case, some jurisdictions will allow defendant to go to trial

b) Problem: Same judge, so defendant runs the risk of being on court’s bad side

H. Rights waived by plea

1. If defendant takes plea, he waives all rights, including constitutional ones, which could have been asserted at trial unless he reserves them

a. No right to appeal the pleaded-to conviction or sentence under it

b. Occurs even if constitutional rights violations not recognized until after plea accepted

c. Policy: defendant cannot “sleep” on rights and pleas assumed to be made “intelligently and voluntarily”

VIII. Right to Impartial Jury

A. Guaranteed under Sixth Amendment

1. However, right to jury only for serious offenses [one that has possible sentence of more than six months]

2. Number of jurors

a. No right to 12-person panel

b. Must be at least six people to satisfy both Sixth and Fourteenth Amendments

3. Unanimity of jurors

a. No absolute right to an unanimous verdict in 12 person jury

b. Six person jury, though, must be unanimous

B. The Venire [where jurors come from]

1. Fair cross-section of community [Exclusions from Venire]

a. Defendant has right to have venire from which jury selected be from representative cross-section of community

b. Defendant can complain of exclusion of significant segment of community, even if he himself not member of that segment

1) Need only show underrepresentation of distinct and numerically significant group

a) Test: Group must be distinct from rest of society in an objectively discernible way and whose interests cannot be adequately represented by other members of panel

b) Minorities and women are obvious choices

c) However, teenagers, farmers, people whose last names start with “W” not always cognizable classes

c. However, cross-sectional requirement only applies to venire, not the panel

1) No right to proportional representation of all groups on particular jury

2. Pretrial Publicity

a. Defendant has right to an impartial, indifferent jury

b. However, qualified jurors need not be totally ignorant of facts and issues involved

c. Court must look to the totality of circumstances surrounding the “taint” by the press

1) How invasive or intense is media coverage?

2) Did prosecutor conduct a proper voir dire?

3) Is the setting for trial inherently prejudiced by inflammatory publicity?

4) Size of venire?

5) Nature and gravity of offense charged?

6) Status of both victim and accused in community?

d. Remedy: Change of Venue

C. The Panel [Jury members]

1. Again, jury should be fair and impartial

a. Attorneys use voir dire to get the “best jury” possible

b. Peremptory challenges and challenges for cause help to weed out “bad” jurors

2. Challenge for Cause

a. Both sides allowed to remove potential jurors from panel if cause/valid reason can be shown that juror could not be impartial

1) Central question: does juror hold particular belief or opinion that would seriously impair his jury duties?

2) If yes, then juror may be stricken for cause

b. Duty of judge to remove prospective jurors who will not weigh evidence fairly or to follow impartially the court’s instructions

1) Judge gets tremendous discretion as a result

2) But, discretion comes with responsibility to determine actual bias

c. Challenges for cause permit rejection of jurors on narrowly specified, provable and legally cognizable bases of partiality

1) Cannot remove juror for race, gender, national origin under guise of cause

2) Look to the statements given by juror during voir dire

d. Three categories: actual bias, implied bias, and inferable bias

1) Actual bias = “bias in fact”

a) Existence of state of mind that person will not act impartially

b) Actual bias uncovered through voir dire questions

2) Implied bias = “bias conclusively presumed as matter of law”

a) Attributed to juror regardless of actual bias

b) Issue: will average person in position of juror in controversy be prejudiced?

c) Voir dire answers irrelevant

d) Disqualification is mandatory

e) Only used in “exceptional cases”

3) Inferred bias = Middle ground between implied and actual

a) Happens when juror discloses a fact that bespeaks risk of partiality

b) Judge has discretion to infer bias

3. Peremptory Challenges

a. Either party can strike potential juror for “any” reason [limited]

b. Function: to get rid of jurors not “helpful” to a side

c. Resolves doubts about problematic jurors in favor of exclusion

1) Adds assurance that fair verdict will be reached

d. Cannot be used to excuse prospective juror on basis of race, creed, gender, or national origin

1) To do so would deny Equal Protection Clause

e. Three-step test to challenge a peremptory strike

1) Challenger must make prima facie showing of discrimination of a cognizable group

a) Court relies on patterns of striking certain members of group

b) Look to questions asked in voir dire and all other circumstances

2) Once challenger makes prima facie case, burden shifts to other party to come forward with neutral explanation for making strike

a) Mere denial of discriminatory behavior not enough to rebut challenge

b) Striker must articulate neutral reason

3) If successful, then burden shifts back to challenger to demonstrate that striker’s reasons are pretextual or unbelievable

a) An invidious discriminatory purpose can be inferred from totality of relevant facts

b) If striker articulates basis for peremptory strike that results in disproportionate exclusion of members of cognizable class, then judge may use striker’s reason as evidence of pretext for discrimination

c) Examples of reasons presumed pretextual:

i) Juror’s employment;

ii) Attorney’s concern for balance jury;

iii) Juror too young or too old;

iv) Lack of time to question juror;

v) Lack of “strength” or conviction;

vi) Juror’s clothing where other juror’s clothing not an issue;

vii) Striker’s feeling that juror “did not appeal” to him

d) Reasons presumed non-pretextual

i) Juror gave inconsistent statements regarding education;

ii) Prior criminal jury service by juror;

iii) Familiarity with party or crime scene

iv) Juror statement that he could not be fair

v) Membership in sympathetic religion

vi) Lack of mental capacity

vii) Juror’s expressed disapproval that defendant not testifying

f. Remedies

1) Removing and replacing the juror; or

2) Striking entire jury and starting over.

IX. Joinder and Severance

A. Joinder

1. Can relate to joining offenses together or multiple defendants together

a. Policy: Judicial economy [Why have many trials when judge can have one?]

b. Other advantages

1) Saves prosecutorial resources;

2) Reduces costs;

3) Helps make accurate determination of culpability

2. FRCP Rule 8: Joinder of Offenses and of Defendants

a. Joinder of Offenses

1) Two or more offenses may be charged in same indictment if:

a) Offenses charged are of the same or similar character; or

b) They are based on same act or transaction constituting parts of common scheme

b. Joinder of Defendants

1) Two or more defendants may be charged in same indictment if:

a) They are alleged to have participated in same act or transaction or series of acts constituting an offense

b) Such defendants may be charged in one or more counts together, separately, and all defendants need not be charged in every count

c. Relief from Prejudicial Joinder

1) If it appears that either party prejudiced by joinder, court may grant severance

3. Bruton v. United States
a. Concerned facially incriminating statements/confessions made by non-testifying codefendant against the other at joint trial

b. Court held that such statements violate Sixth Amendment Right to Confront Witnesses

1) Violates right even though trial court instructed jury to use testimony against non-testifying defendant and disregard reference to other defendant

2) Nature of statement too risky, even when limiting instruction given, because jury does not know hearsay rule

4. Redacting

a. Defendant’s name redacted from non-testifying defendant’s statement

b. Replaced with “symbol or neutral” pronoun

c. Does this method sufficiently protect Confrontation right?

1) Look to nature of redacted statement

2) If reasonable juror can infer from statement that defendant’s name has been replaced, then there might be violation

5. Other remedies

a. Impanel two juries to hear case

1) When statement to be read into record, excuse one jury.

2) Problem: efficiency, cost, and inability to anticipate the “bad” statement [latter could cause mistrial]

b. Bifurcated trial

1) Jury first determines guilt or innocence of non-declarant defendant;

2) Next, receives evidence of extrajudicial statement from non-testifying defendant; and

3) Finally, jury decided guilt or innocence of that defendant

B. Severance

1. In certain cases, joinder may be too prejudicial to defendants, so court has to sever them

2. Disadvantages of joint trial

a. Public has to foot bill to provide counsel to each defendant

1) Many attorneys would sit idly by while one of their colleagues puts on defense

2) All of this done on taxpayer money

b. Burden on docket and judge’s calendar

1) Although joinder seen as means to promote judicial economy, a “mega-trial” means that rest of docket put on hold

2) Court has to wait until joint trial finished to resume hearing other cases

3) Also, numerous pre-trial motions and hearings will further gum up the works

4) Slows down the system, instead of speeding it up 

c. Personal burdens on jurors, defendants, attorneys and the Court

1) Juror sitting in case might have to be away from family for long time

2) Also, enormous amounts of confusing evidence and limiting instructions frustrate the entire jury process

3) Defendants must be detained until its their turn to be heard [prolonged incarceration]

4) Finally, judge’s ability to rule objectively would be unduly compromised.

d. Evidentiary problems

1) Keeping track of proper foundations near impossible

2) Judge might let inadmissible evidence in because of confusion

3) Also, most evidence might be excluded as cumulative or prejudicial, even if necessary to prove element of case

4) Finally, jury would be overwhelmed with burden of sorting through massive mountain of evidence in order to reach separate verdicts

X. Double Jeopardy

A. Fifth Amendment right to be free of double jeopardy for same offense

B. When jeopardy attaches

1. Jury trials: attaches when jury is empanelled and sworn

2. Bench trial: attaches when first witness called

3. Civil trials: generally, jeopardy does not attach in civil proceedings

C. Exceptions permitting retrial

1. Even if jeopardy has attached, retrial of defendant might be permitted in certain circumstances

a. Hung Jury: State may retry defendant whose first trial ended in hung jury;

b. Mistrial for Manifest Necessity

1) Trial may be discontinued and defendant reprosecuted when manifest necessity exists to abort original trial; or

2) Termination occurs at behest of defendant on any grounds not constituting an acquittal on the merits

3) Test for “manifest necessity”:

a) Does judge have other options to exercise?

b) Has court exhausted its remedies?

c. Retrial after Successful Appeal

1) State may retry defendant who has successfully appealed conviction, unless:

a) Ground for reversal was insufficiency of evidence to support guilty verdict

b) If ground for reversal based on weight, not sufficiency, then retrial allowed

c) Likewise, retrial allowed where reversal based on erroneously admitted evidence

2) Defendant who successfully appeals conviction cannot be tried for greater offense than that for which he was convicted

a) This does not prohibit, however, the imposition of a harsher sentence on conviction in retrial

b) Such a sentence is valid so long as it was not imposed vindictively to punish defendant for overturning first conviction

d. Breach of plea agreement

1) If defendant breaches plea agreement, both plea and sentence can be vacated and original charges reinstated

D. “Same Offense”

1. General Rule [when two crimes do not constitute same offense]

a. Two crimes ( “same offense” if each crime requires proof of additional element that other crime does not require

1) True even if same facts needed to prove both crimes [Blockburger]

b. Example

1) D arrested after striking and killing pedestrian with car.

2) D tried on reckless homicide and DWI charges.

3) Not same offense because former requires proof of death [not required by DWI] while latter requires proof of intoxication [not required by homicide]

c. Application of Blockburger rule [crimes not constituting “same offense]

1) Manslaughter with automobile and hit-and-run;

2) Reckless driving and drunk driving;

3) Reckless driving and failure to yield right of way; and

4) Uttering forged check and obtaining money by false pretenses by using forged check.

2. Cumulative punishments

a. Defendant cannot be penalized for multiple charges that can be merged into “one offense”

b. Example: Felony murder and armed rape [“Rape” is the felony upon which felony murder based]

1) If one offense lesser included offense of other, then bigger offense swallows up smaller one for sentencing purposes.

3. Lesser included offenses

a. Attachment of jeopardy for greater offense bars retrial for lesser included offenses

b. Transversely, if defendant acquitted of lesser included charged, then prosecution barred from retrying him for greater offense

1) Rationale: if State failed to prove case for lesser charge, then greater one can never be proven

E. Separate/Dual Sovereign Doctrine

1. Defendant can be tried and convicted by two (or more) sovereigns without running afoul of Double Jeopardy

2. Federal system and State systems are separate sovereigns

a. Exception: State and its municipalities seen as same sovereign for purpose of this doctrine

3. Thus, person could be tried twice for same offense by:

a. Both a state and the federal government [e.g., Terry Nichols]; or

b. Two different states

XI. Appeals

A. No Federal Constitutional right to an appeal

1. However, all states provide for one appeal as of right, either statutorily or through their own constitutions

B. Right to Counsel Attaches

1. Appeal seen as “critical stage”

2. Thus, state must provide indigent defendant with counsel to help with appeal

a. Note: Need not be an appellate lawyer!

b. Any lawyer appointed will have to do

C. Sufficiency of evidence

1. Appellate court does not weigh credibility of witnesses at this level

a. Credibility left to jury who has already weighed it

2. Instead, judge looks at evidence in light most favorable to non-moving party and determines if enough evidence exists to uphold trial court decision

a. If no sufficient evidence exists, then automatic reversal with no retrial

b. Reason: double jeopardy [State had its chance]

c. Exception: If defendant the one who fixed it so that evidence “insufficient” by hiding, destroying, or otherwise removing the evidence, then retrial is appropriate

D. Harmless error

1. Not all errors made at trial level will result in successful appeal

2. If error did not affect a substantial issue before court or a substantial right of defendant, then error held to be “harmless”

a. “No harm, no foul”

3. Applies to coerced confessions [Fulminante]

a. These types of confessions usually most probative and damning evidence introduced

b. However, introduction of these confessions held harmless because impossible for court to determine what weight, if any, jury gave to them

XII. Habeas Corpus

A. No right to appointed counsel

1. Indigent does not have right to appointed counsel to perfect petition for habeas writ

a. Rationale: Verdict below = end of prosecution (i.e., no more “critical stages”

B. Burden of proof 

1. Since habeas writ is civil in nature, then petitioner has burden of proof by preponderance of evidence to show unlawful detention

C. Federal Habeas Corpus for State Prisoners

1. Requirement of Custody

a. State defendant must be “in custody”

1) However, it is sufficient if he is out on bail, probation, or parole

b. “In custody” requirement not met by petitioner whose sentence has expired

2. Requirement of Exhaustion of State Remedies

a. State defendant must try all remedies in state court that are available

1) He must directly appeal his case as far as it can go within the state system

2) If he does not, then his petition will be denied (however, State has burden to raise the issue of non-exhaustion)

b. However, state defendant need not seek collateral state remedy before bringing federal habeas writ

1) Thus, defendant does not need to try to bring a state court habeas writ

3. Requirement that State Court Findings be respected

a. Findings of fact by state court must be respected

b. Narrow exceptions

1) Defendant affirmatively shows defect in proceedings;

2) Finding of fact not fairly supported by evidence; or

3) Defendant not given full or fair hearing in state court

4. Requirement that State Detention be in violation of Federal rights

a. Mere error in state prosecution does not entitle state prisoner release on federal writ

b. Defendant must prove he is in custody in violation of his federal rights

1) Usually an assertion that some trial procedure violated defendant’s constitutional rights

5. Failure to Comply with State Procedural Rules

a. Defendant fails to comply with state procedural requirements regarding manner in which federal constitutional claim must be raised

1) Example: D fails to object to admissibility of confession where state law requires objection to be raised at trial.

b. He cannot get federal habeas corpus relief unless he shows both cause for noncompliance and actual prejudice
1) Continuation of example: After conviction, D seeks federal habeas relief on ground that confession illegally obtained

2) D will not get federal relief unless he shows cause for failure to object at trial and shows that failure to object actually prejudiced him.

c. “Cause”

1) Requirement can be met by demonstrating that the factual or legal basis was not reasonably available to defense counsel at time issue should have been raised

6. Abuse of Writ

a. Petitioner must generally raise all grounds supporting writ in first application.

b. If second application filed on new grounds, government may challenge on abuse of writ grounds

1) Petitioner must then show cause for not raising new ground in first petition [example: government interference]

c. If cause not shown, petition should be denied

1) Exception: dismissal will result in a fundamental miscarriage of justice

25
3

