Community Property Outline

Fall 2001

Professor Wolf

I. Marital Property Systems

A. Definitions

1. Separate Property

a. all property owned before marriage
b. after marriage by gift or inheritance
c. rents and profits of separate property

d. earnings while living separate and apart

e. contracts

2. Community Property—everything else

a. all property gained by the use of the spouse’s energy, skill, and time during the marriage

b. develops from Spanish civil law

c. principle that marriage is a partnership—fiduciary relationship based on a confidential relationship
1) requires the utmost faith and fair dealing

2) same as unmarried business partners

3) detailed books are not required to be kept, but are clearly suggested

d. eight community property states: includes NM
e. H and W both have ½ interest in all property acquired by marriage; each have a right to their own SP.
B. Three Contexts in which Marital Systems arise:  Marriage, Divorce and Death  (most problems occur on death or divorce)
1. Marriage

a. Common Law—41 states, H is the representative of the marriage, and manager of the martial property (Unity of Marriage Theory)

1) Title Theory—ownership dictated by who earns it

b. Community Property—8 states

1) Title to the Community

2) Marital property = CP
3) Individual property = SP
2. Divorce

a. Common Law—Equitable Distribution (1980’s)

1) arises only in divorce

2) judge can equitably divide
3) key concept:  not ½, but equitable share
4) in a ED forum:
a) Hotchpot (everything combined)

b) Dual Property
i) acquired in marriage

ii) acquired before
· in some states, courts can distribute property acquired before marriage.
b. Community Property—must be classified SP or CP at divorce ½ and ½.

3. Death

a. Common Law

1) OLD—Dower; wife gets LE in 1/3 property

2) NEW—Elective Share—guaranteed fraction of estate—typically 1/3, sometimes ½

b. community property— 

1) same as divorce:

a) categorize  as CP

b) Spouse estate = ½ CP all SP

2) Power of Dispotition

a) spouse can transfer all SP to someone other than their partner

3) Intestate

a) other spouse = heir

b) in NM, spouse gets all

Regulations for Marriage in NM: 

NM Stat. Ann. 40-4-1

· need capacity

· can marry first cousin, but not uncle/aunt

· substitute for marriage—CL marriage makes parties legal spouses, can begin to acquire property rights

· however, NM does not authorize CL marriage w/in borders, but recgonizes CL marriages from other states.

· Example:  Parties from CO, have CL marriage, move to NM.  W will have to show that she was CL married in CO.  can get property rights to W’s property if she dies.  Don’t have to be a resident of a CL state to be viewed as CL marriage (if on ski trip and sign in at hotel as H-W—may be enough to recgonize as CL marriage in some states)  Be careful—might fulfill requirements that NM would then recgonize.

· Requirements for CL marriage;

1) Co-habitation

2) Holding out as though you are married to the public

3) Agreement that you are/aren’t married is usually recgonized by states

4) Statute—some states consider parties CL married if live together for X amt. Of time

5) No such thing as a CL divorce.

Doctrine of Punitive Spouse—not a substitute for marriage

· Protects innocent party who thinks they are putative spouse—example: if H is actually married to 2 or more women.

· W2 can get economic support so long as she doesn’t know about W1

· If she knew or should have known, then Ct. might not award $ from the period in which she would have known.

· All depends on the facts of the individual case

· Social security will recgonize putative spouse

· If CL or PS doctrine not applicable, the co-habitiants have no remedy

· NM recgonizes express K’s doesn’t have to be written

· Fischer v. Worth—(NY-1971 before Ed statutes were adopted)

Issue:  who has the right to the property during marriage?  W could be left w/ nothing even though she contributed—allowed to pay bills, etc…

· Constructive Trust—W’s arg—even though legal title in H’s name, she gets some equitible remedy to prevent unjust enrichment.

· Transfer equitible amount (transfer legal title) to ½ the assets

· No fraud involved—Ct. just can’t apply it W has to show proof of:

1) Promise (this is missing—no fraud if changed mind)

2) Reliance on promise

3) Confidential relationship

4) That other spouse will be unjustly enriched

· Painter v. Painter (NJ 1974)

Problems that states face w/ ED idea, challenge to NJ’s new ED statute

W arg;  gifts and inheritences given to H during marriage should be ½ hers

Reasoning:  look to legislative intent.  If meant to exclude gifts and inheritences, then the statute would have said so.  Ct. uses  very narrow meaning of the NJ statute (that’s CP reasoning, and we’re not a CP sate)

1980:  NJ rejected gifts and inheritences, H-W interspousal gifts become part of marital property (look at intent of gift)

Choice of Law Principles:

Arise when forums conflict—CP v. CL states, marriage recgonition, property divison—check out NM stat. Ann 40-3-8

· General Rule:  look to the choice of Law principles for the forum state

· Four contexts:  divorce, death, RP, PP

· How does the state figure out which law to apply?

· Look to restatements

1) Place where the relevant action took place (situs rule) but has recently been rejected for:

2) Significant relations/connections (policy)—probably one state which has more of an interest that the other 

3) Jurisdictional principle—only have to have one person there—sorta like in rem jurisdiction.  Example:  W-NM, H-FL.  W files for divorce( can grant divorce but has no jurisdictional rights over H—economic interests serve H can make an appearance in NM

4) Domicile—can only have one domicile, but many residences.  NEED:  intent to stay, can only file for divorce in state where you are domiciled, and military personnel can choose where domiciled.

Commuter marriage general rule:

1) Label property

2) Property acquires the character at the time of distribution

Divorce general rule:

1) Label property

2) Divide

3) Law of Forum—cts cannot exercise jurisdiction over out of state RP (PP OK)

4) Example:  divorce in FL

· Classify where acquired and when (FL)

· Divide  SP—marital property /ED can divide and give H some %

· Take decree to NM and have recgonized or have W recgonize quick claim deed

5) Example:  H-W marry in NM

· $ buys RP in W’s name—this is CP

· Ct will recgonize RP as ½ H’s property

6) Example:  H-W marry in NM, use community funds to buy RP in FL

· File in NM

· Divide RP, Nm does not have jurisdiction in FL

· Can make order to transfer spouse’s interest in the property

· H can go to FL with a decree and ask FL ct. to recgonize it –must hire local counsel.

· Ct. can hold  W in contempt/jail

· Quick claim deed—transfer legal title to ½ interest in FL b’acre.

Death general rule (slightly different than divorce):

1) Example:  H-W marry in NM, use $ to buy RP in FL.

· W dies intestate or testate (probate Ct. decides)  If W -( to X, then X will get ½ CP, all SP

2) Primary probate Court NM—can only distribute CP.

· Have to bring separate action in FL (ancillary jurisdiction)

· Estate must hire local counsel  (probate ct. in FL)

· FL might argue that SP( but more likely to look and see that W only had ½ interest in property and recgonize that H has an interest (FL probate only has jurisdiction over ½ of w’s interest).  Does X get all FL RP?  If W had dies in FL X would have gotten it all, but H would have been protected by elective share( H entiteled to 1/3, X2/3.

· Example:  H-W marry in FL, use $ to buy RP in NM.  W dies, leaves everything to x.  X gets all SP subject to elective share.  NM does not recgonize ES( would see the NM RP as her SP and H wouldn’t be entitled to squat (but only if $ used to buy RP was in W’s name alone)

· Quintana—moved to Fl from Cuba, brought assets with him. Label—CP (Cuba) where, how acquired.  Divide (FL) divide under the law of the forum state.  See here constructive trust theory:  a resulting trust is generally found to exist in transactions affecting CP in non-states where H buys property in own name.  Prevents SP from taking advantage of CL and CP.

· Example:  H-W marry MA.  H is the breadwinner, W is the homemaker.  Retire to NM (divorce) H = SP, W =zero.  H has all the property rights.  Sp concept is different between CP and CL states.  If had stayed in MA, then W would have received an equitable share.

· Hughes (NM 1978)  held: that property will be called SP but subject to ED under common law.  Label MA, divide MA (not NM) perform ED.  Problem:  Nm doesn’t use ED might divide improperly.  If lived in more than one state, would have to look to each state to see where the property acquired.  Has been overruled by NM Quasi-Property statute see below:

Quasi-Community Property in New Mexico 

NM Stat. Ann 40-3-8©. 

· NM looks to ED laws, defines Quasi-CP:

1) if would have been CP in NM, then its QCP

2) exception: bonafides SP

3) QCP requires that both sp. Be living in NM 

· Overrules Hughes

· Don’t label according to where acquired( label as if acquired in CP state then divide under NM only if( limited to divorces where both parties are domiciled in NM.  If H moves back to N.C. then look to Hughes.
· Doesn’t apply at death:  still might be able to argue Hughes might not work b/c:

1) Hughes is divorce case, not death

2) Ct’s construe probate statutes more strictly

3) Legislature rejected applying to death( had already been considered , might be reluctant to apply

4) Some CP states however, apply to death and divorce (as QCP) NM might be a little out on its own about this…

· Example:  married in NM, move to QCP state, H dies w( to sister QCP might not give W an interest in any of H’s stuff, enacted to protect the survivor, sister would then get zero.

Transmutation—Premarital Agreements 

See NM Stat. Ann. 40-2-1 thru 40-2-8

· Transmutation—change in the character of the property

· Burden of proof is small – keep good records and trace back

· Must show intent to change

· NM law hasn’t changed—still applies old CA law.

· Doesn’t have to be a writing

· Jointly held property presumed to be CP

· Ask:  is it valid? ( policy Q)

· Can terms be enforced? (legal Q)

· Two contexts:  Transmutation via Premarital and Anti-Nuptual K’s :

· Premarital:

· Requirements:

1. Full disclousure OR

2. Fair and reasonable

3. Independent counsel

4. Policy: cannot promote divorce

· Prenuptual Agrements = K –Common Law Premises:

1) Rested upon belief that sp. Are of unequal status and women are not knowledgable enough to understand the nature of the K that they enter into

2) Proponent has obligation to establish existence and terms of agreement

3) Where the K appers fair and reasonable on its face party claiming invalidity of K or provision of K bears burden to establish impropriety

4) Where the K appears unfair, burden of proof shifts to proponent to prove validity, particularily that the opponent had full knowledge of the financial and other relevant circumstances.

· Lebeck—K will be presumed fair unless there is evidence of duress, unconscionably, or unfair disclousure.  Was enacted before the Uniform Premarital Act (1994), trend toward treating marriage K just like anyother K.  Lawyer H drew up own K gave to fiancee to take to her lawyerbefore signing.  Later, W wanted to invalidate divorce.  Ct applied the preceeding common law premises.

· Marriage of Dawley (1976)—addressed validity of ANK where there was an agreement that property would remain separate .  On divorce, W argued that prenuptial agreement isn’t any good, wanted H’s CP.  W was afraid that would lose teaching job if unmarried and pregnant.  ROL:  law does not support terminal marriage K’s.

· Validity test—its not void for contemplating divorce, but can be voided if terms promote divorce/dissolution.  General Rule: parties contemplating marriage may validly K as to their property rights as to pre-owned property and in marriage acquired property including earnings.  ANK’s must be made in contemplating of marriage until death, but inso far as it relates to property.

· Marriage of Noghery (1985)—prenuptial made at the wedding.  Motivation of K to protect the W, part of the religion.   If divorce, then W gets 500K and the house.  Transmutation of the H’s SP occurs on divorce.  H should be able to get out of it b/c K encourages divorce.

· NM Uniform Premarital Agreement Act 40-3a-1 thru 10:

· Borelli (1993)—no consideration for prenuptial K.  Duty to perform acts when spouse is sick anyway.  Duty of support and fidelity.  H—makes unilateral K to have W care for him until death and W will get all.  K conflicted with spousal duties of sickness  and in health, violated public policy.

· Lord—pre UPA, seems to discourage marriage.  ANK conflicts again w/ public policy—people shouldn’t marry for $$$$.

Transmutation During Marriage

· Property acquired during marriage is presumed to be CP.

· Parties can freely K w/ respect to property rights

· Create Sp by written agreement

· Need  INTENT  to transmute

· Raphael—oral statement was enough to transmute H’s SP to W.  In NM need CLEAR AND CONVINCING evidence that transmutation occurred.   H had substantial property holdings B4 marriage.  On marriage he agreed by oral statement that all property was CP.  Income tax returns showing split are proof of transmutation.

· Jafeman—income tax returns helped figure out whose stuff was whose.  Here, the W believed that the house was hers- H never expressed intent--- lack of intent to transfer.  NM does not have express intent for a writing.  Just need intent—spouse claiming the property has the burden of proving that intent occurred.  However, NM tends to protect SP.  Transmutation is more difficult to prove if no writing exists.. hard to prove the clear and convincing evidence in oral transmission.

· Allen (1982)—W transfers property to H-W by deed.  W’s SP bought house in her name…divorce.. H wants ½ interest.  Property takes character at the time of acquistion. If property can be traced to SP funds then the property is SP.  Party alleging the transmutation must establish it by:  

1) Label first as CP

2) W has only to trace where $ came from (easy BOP)

3) Becomes W’s SP unless H trying to show transmutation has to show w/ clear and convincing evidence that there was an intent to transfer (harder BOP)  in Allen, H’s proof was qucik claim deed—Ct. says not enough!  Maybe bad result.

· Ohl (1982)—H transfers SP to H-W as JT/ROS.  Follows the same test in Allen.  1) assume CP 2)trace 3) prove intent to transmute.  In Ohl, the deed was not available—parol evidence offered (oral or verbal evidence—kind given in Ct.)  ROL:  look to parol evidence of grantor’s intent and understanding.  Held:  TC didn’t commit error basing decision on parol evidence of transmutation.  

· Looked to donative intent – more of a policy issue—potect spouses or SP.  OLD: can’t have JT/ROS and CP.  NOW need both parties signatures—can hold as JT/CP but don’t have ROS.  In NM (1984 NM Stat. Ann. 40-3-8 when have JT/Ros Cp is presumed. (whenever title taken together, assume CP.)

· Bustos (1983)—W has SP RP from grandmother.  Transfers W’s SP( to H as his SP.  Sale or ift?  H( 2K to W in return (very unreasonable) Court views as transmutation problem, but also could be seen as fraud.  Ct. says that if W can trace back to SP and finds no intent, but force to give to H.  held that was not effective transmutation.  

· Swink (1993)—the effect of the 1984 statute ( see above)  to avoid bankruptcy, W claimed that property held as JT was exempt from the presumed CP character.  Whenever one sp. Is bankrupt, then all CP comes under control.  

· Macias (1998)—W and 2 sisters ech have 1/3 interest in mom’s property.  H-W buy out sisters, take out loan from bank.  On divorce, H argues that entire property is CP and he gets ½.   Test applied: assume CP, trace to W’s 1/3 to SP, intent not there.

Definitional and Tracing Issues

See NM Stat. Ann. 40-3-8 Classes of Property

· Separate

· Acquired before spouse by marriage or after decree

· Designated SP by judgment or decree

· Acquired by:

· Gift:  present; gratuity; donation of RP or PP by one party to another

· Onerous:

a) Created by the payment or rendering of valuable consideration for the property acquired

b) Property acquired by spouses through labor and industry

c) Valuable consideration, e.g., money payment, services

d) Except for property acquired through valuable consideration that is wholly separate, property acquired through onerous title is always CP

e) Tests:  given in remuneration of certain services rendered by the spouse.

· Lucrative:

a) Created by donation, inheritance, or devise

b) Property acquired through gift succession, inheritance

c) May be CP if the donor intends it to be

d) Intent can be established by instrument or terms

e) Tests:  pure donation given in recgonition of spouse’s peculiar or individual merits

· Bequests:

· Gift of personal property given in a will, legacy

· Distinguished from a “devise” which is a gift of RP

· Devise

· Gift by will; specifically a gift of RP

· May be contingient (does not vest until a future event occurs) or vested at the death of the testator

· Descent:  transfer of RP by inheritance and the operation of law; not will

· Property designated as SP by written agreement between spouses

· Includes deed or other written agreement concerning property held as JT or T/C 

· Community Property

· Property acquired by either or both spouses during marriage which is not SP

· Property acquired by spouses by an instrument in writing whether as JT or T/C or otherwise shall be held as CP

· QCP

· All real or personal property (not separate) acquired by either spouse while domiciled elsewhere which would have been CP if spouse was domiciled here at acquitsion time

· QCP shall be treated a CP if both spouses are domiciliaries of NM at time of dissolution or legal seperation.

· Estate of Clark—mineral rights in OK.  Trace to source.  Whether certain monies were CP or SP of decedant

· Andrews—CP assets were used to care for father, a gift in consideration of that care would have been CP.  Emphasis is gifts that are earned vs. those that are donative.  If you can show compensation for services, there is an onerous gift.  K not required.  The gift was not in writing, oral promises can only be upheld if there’s been performance.

· Downer—landmark onerous gift case.  Property was received as a gift after the divorce.  Disinterested gift—a x-mas turkey is CP.  Usually a presumption.  If it’s family, its lucrative. = SP If it’s employee, it’s onerous =CP.   employer gave H a ranch in lieu of a pension.

· Court looks at:  

1) did employer give H the ranch? NO wasn’t owed or required, given b/c employee

2) relationship of the employer to employee—didn’t have socail relationship outside work enviornment—look to motive of employer

3) dual nature—gift from employer, but earned by employee

· Sanchez—Ranch gift to W.  Spouse earned right to gift of property.  Land may be shown to be CP even though grnated to one spouse alone.

Presumptions

Look at 40-3-12

· If a certain set of facts exists, court will presume that a certain result exists

· Property acquired during marriage is presumed to be CP (if no evidence exists to prove otherwise)

· Acquired is the key

· Does not mearly mean possession

· If the deed is in ones sp.’s name, it is presumed to be SP

· If property is in joint tenacy, it is presumed to be CP

· To trace:

1) start with the presumption of CP

2) then, rebut—prove it is SP

3) need clear and convincing evidence it has been transmuted

4) tracing can override transmutation

· Basis:

· Probability

· Access to facts (evidence)

· Policy—protect the best interest of child in paternity suit, take care of marital unit, protect the earning and non-earning spouse

· Lynam—presumption that property acquired during mariage  = CP.  Older German couple had savings acct. and no apparent tracing as to how comes out.  Held:  the fact that H-W are inpossessionof 4 after their marriage raises presumption was acquired duringh marriage.  ROL: Possession during marriage is presumed CP.  If JT, H dies his interest expires.  W expands.  If CP, H dies W = 50%, H has divisible 50%.

· Mahoney—H purchased $1 flight insurance, cashed in for 5K left to son from marriage #1.  W2 wants ½ the $1 was CP.  Policy—gift or labor?  ROL:  where marriage is new, presumption is SP.  Burden on W to prove it was CP.  Presumption of CP weakens in short term marriage.

Tracing Issues

· Origins in some other types of property

· Look at 40-3-8(e) profits, issues, rents—stay the same unless evidence that becomes CP

1) mixed property—purchased with both SP and CP funds

a) Spanish Rule—rents, profits, income = CP, fruits of SP = SP

b) American Rule—House worth 5oK:  H( puts in 40K, W 10K = asset that is ½ H’s SP and ½ W’s SP.  On divorce, house worth 100K H still has 4/5, W1/5: have a tenacy in common

Point:  rents income, issue = SP of H or W (have to trace and prove not a gift)

2) commingling—where SP and CP funds are put together (ie. In a checking acct.) have to trace in order to separate 

a) problem:  where the acct. is the family checking acct. and have been adding and subtracting both SP and CP funds  ASK:

· how divide what’s left?

· How allocate assets purchased from the fund?

b) See v. See—commingling of H’s SP and CP.  Cts. say need records

ROL: property acquired during marriage presumed CP.  Burden on the sp. To prove otherwise.  H may trace source of property to his SP funds to overcome presumption.  Community expenses exceeded community funds.  A H who commingles the property w/o adequate records cannot invoke that excuse to get recapulation.  Once H comingles, he assumes record keeping burden.  Cannot claim reimbursement for SP spending unlesss there was an agreement.

Tracing Methods

· Recapulation—eaisest, based on Family expense Doctrine.  Total CP earned minus Total family expenses = Remaining funds.  Usually negative amount, therefore, the remaining amount is usually SP.
· Family Expense Doctrine—only used for determination of remaining funds.  LOOKS AT EACH TRANSACTION.  Total amount of community funds which are being replaced.  
· If there are CP funds in acct, presume family funds being paid w/ CP.
· Any expense can be a family expense
· Once CP funds are exhausted, then SP funds are used.
· Once SP funds are used for community assets, presumption is that they are a gift w/o agreement.  Problem:  when buying assets from community funds.
· Exhaustion—like FED will label SP if Community funds have been exhausted

· Not concerned with total amount of communtiy funds or expense (that’s recap.) but rather:

· Whether or not community funds existed.

1) assume that purchases made from SP when CP funds are gone

2) presumes that as long as CP funds, X is being bought with CP funds…evenif a lot of SP funds

3) trace each transaction

4) Ct. Protects community interests SP claimant proves CP existed at time of acquisition.  If CP not exhausted it is CP PERIOD.

5) See v. See is the landmark case  (see above)

· Direct Tracing—(exhaustion + recapulation)

· Party claiming the SP has obligation to show that at time asset purchased, SP funds were available and intent to use SP funds to buy X… Requires very detailed records

1) SP claimant proves intent to be SP

2) Proves that SP was available.

· Marriage of Mix—how did W show intent?  Have to convince Ct. which method you want to use.  W commingled funds, but ct. said recapulation.  SP funds do not lose character as such when commingled w/ CP funds so long as can be ascertained.

· Dorbin—LANDMARK CASE.  W purchased townhouse before wedding serving as W’s residence.

· When CP funds spent to benefit SP w/o acquistion of asset ($ paid for interest, taxes, and insurance)neither  NM statute or case law authorizes reimbursement

· When SP funds spent in benefit of community, but no asset acquired (food, clothing, travel) reimbursement is not authorized

· Formula on page 54.

Dorbin Rule

· Spouse buys house before marriage

· 10,000 down 


FMV at purchase 100,000 


Bank loan 90,000

· spouse now owns a 100,000 asset for a 90,000 debt

· Spouse marries

· Pay mortage for 30 years

· 10,000 SP funds (0 debt)

· 90,000 CP funds

WHO THE HECK OWNS THE HOUSE ON DIVORCE??

· Depends on state

· NM—inception of title Doctrine

· NM hybrid—Dorbin deals with the problem where the house is not paid for

· CA—pro-rata ownership (CA rejected inception in Vieux p. 288)

Apportionment of Business Profits

· How do we classify the increase in the value of a business?
· Did business increase due to nature of the business (passive) or was it labor investment (active)?
· Two general methods:  from CA haven’t been used successfully in NM
· Pereira—interest on capital investment of the business allocated as SP, the balance is community earnings attributible to the spouse’s effort.  To calcluate:
1) market rate adopted

2) take investment x interest rate x # of years = SP  THEN
3) deduct SP from actual worth, remainder is CP
4) generally more appropriate when a business worth has incresed due to labor of the spouse
5) in theory, you are subtracting passive income from active income.
6) Use when increase is due to personal services.
7) Example:  H’s SP:  Business at marriage worth 10K, business at divorce worth 100K.
a) Need to figure out rents and profits and community effort:
b) At marriage worth 10K if invested would have been invested at 7% interest (FMV)
c) 10 year marriage x 7% interest = 7K in interest.
d) 7K + 10K = 17K increase in value
e) value worth today 100K minus 17K the interest = 83K = CP to which W would be entitled to ½ or 41,500K.
f) problem:  interest rates flux…ct will probably determine the average.
· Van Camp—determine the reasonable value of spouse’s service to the business, allocate amount as CP, treat balance as SP—attributable to normal earnings of business.
· Ask what would have been the typical salary?  To calculate:
1) salary x number of years = total amount of hypothetical community income THEN

2) community income – community expenses = CP THEN
3) business worth- CP = SP
4) use when increase is due to market forces
5) example:  if H hasn’t put extraordinary community labor into business, VC formula may be more appropriate.  10K at marriage, 100K at divorce.  10 year marriage.  Look at:  what would typical employee earn? Average manager making 5K a year x 10 years  = 50K (this is what H’s labor worth)
1) how much did community actually spend?  If spending 6K a year then 6K x 10 years = 60K.  spent more than made—used up CP funds, negative balance, so H gets 100K business.

2) However, if only spend 3K a year = 30K = Family expenses.  Subtract from labor (50K)= 20K left over( wasn’t drawn from business community investment.  100K business worth- 20K = 80K = H’s SP.
· Beam—not good investor—total business increased less than 200K.  none of the increase was attached to H’s skill.  Under either formula, nothing is left.  Problem: couple spent more than they actually had.  ROL:  spouse electing to use SP instead of CP to meet CP expenses cannot calim reimbursement.
· Gilmore—W has the burden of proof for the community labor.  When H operates SP business, income is allocated to the community or SP in accord with extent to which it is allocable to H’s efforts and capital investment
· H worked short hours, took long vacations
· Pereira does not work, it would credit community with market force increases in business worth.
· Tassi—circumstantial and direct evidence may be used to rebut presumption that property acquired duting marriage is CP
· The salary allocated by owners of small, wholly owned business lies entirely in their own discretion—the surest standard us not why they would pay themselves, but what the industry standard is
· Zemke—the stock increased in value mostly from community effort but the court did not agree.  Court treated this stock the same as publicly traded stock which does not increase in value due to labor of the owner

Apportionment of Ownership v. Reimbursement by the Titled Estate

Three methods of apportionment—not one major formula used—NM uses all three in different contexts.

· Inception of Title—general method used in NM

· Asset belongs to the entity who initially took first seed of ownership

· Community contribution is loan payment NOT shared ownership

· SP must reimburse community at dissolution

· Dollar for dollar

· NO interest in appreciation

· Only principle pay down

· If spouse cannot pay off community at dissolution, other spouse can put equitable lien against the property 

· Make a big difference if the House increases in FMV

· Pro-Rata Apportionment of Ownership

· Looks at title not acquired in one spouse alone but rather purchase of X over an extended period of time

· Don’t have ownership until paid off or marriage disolves

· Moore Formula—NM applies only to pensions

· Look at contrabution of both

· Pro rata share:

· Total contribution 100K

· W 10K of SP = 10% or 10K

· Community 90K of CP = 90% or 45K each

· At dissolution, W owes 45K

· Ownership is in fractional shares

· W is tenant in common with community

· Hybrid—blends Inception of Title and Pro-rata formulas (Dorbin)

· Apportionment of the equity, title holder keeps title.

· Use ONLY when:  Property was SP, paid for with CP and increased in value

See written outline beginning at page 16.

