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“Civil Procedure is all about Tactics” 

Chapter 1 – Preclusion Doctrines: Made up of 4 legal principles: Stare Decisis, Res Judicada, Collateral Estoppel, Law of the Case

1. Stare Decisis : Within the same jurisdiction, #1 controls #2. Exceptions: 1. Dicta 2. Distinguishable 3. Dumb

2. Res Judicada- same as plain old Preclusion. Its an affirmative Defense, I already won, or lost that case.

	Pros
	Cons

	Efficiency
	

	Prevent Cross Judgments
	

	Prevent Double Jeopardy
	


   Requirements: 

a. Same Parties or Privity of Parties

i. Existence of express or implied legal relationship. 

1. identity of interest

2. close relationship

3. participation

4. apparent acquiescence

5. whether deliberately maneuvered to avoid 1st case

6. adequacy of representation

7. public issue (higher in R.J.)

ii. Privity is broken into:  

1. Successive interest – like an inheritance

2. Concurrent interest – like husband and wife

3. Representational Privity. (which is broken into: )

a. Control Privity – you make the calls and have the $

i. Did they select the legal theories?

ii. Decide what evidence to use? 

iii. Decide to appeal or not?

b. Virtual Representation – Class Actions, Shareholders, labor unions. Requirements: 

i. Agreement, 

ii. Preexisting relationship

b. Same Cause of Action- use the TOMS Factors. (Time, Origin, Motivation, Space) Same Transaction or series of transactions.

i. Relatedness of facts

ii. Trial Convenience

iii. Parties expectations

c. Final decision in the 1st Case

i. Must be a judicial proceeding administered by the court. Won’t work if it is an administrative hearing that was not reviewed, or not reviewable.  (In NM it doesn’t matter if not appealed)

ii. Was the administrative body acting in a judicial or quasi-judicial capacity? 

iii. Did the administrative body resolve dispute questions of fact? 

iv. Did the administrative body provide a F.F.O. to litigate? 

d. First decision must have been on the Merits

i. A stipulated judgment, arbitration, mediation etc. will all be valid for R.J. purposes as long as the case is dismissed “with prejudice”, which means: on the merits. 

e. Exceptions to RJ: 

i. When dismissed for lack of jurisdiction – improper venue, misjoinder

ii. Voluntary Dismissal , or dismissed without prejudice

iii. When rule does not say so ( specific exceptions (this is for a Restraining Order, or a Divorce proceeding, if this were to go to a full blown trial the husband might try to kill the wife, in the interest of safety allow without RJ preclusion effect)

iv. Or if the Plaintiffs suit was premature – or fails to satisfy a condition.

3. Priority Jurisdiction: 

a. Same COA (like TOMS, RTP, Relatedness of the Facts, Trial Convenience, and Parties Expectations)

b. Same Parties

c. Same Jurisdiction and State

d. Capable of Adjudication

4. Collateral Estoppel precludes issues of Law and mixed issues of Law and Fact. 

	Law
	Mixed Law and Fact
	Fact

	Yes. 
	Yes
	NO

	Unless: A. Unrelated claims, B. Warranted new case, C. or otherwise
	
	1. Evidentiary- “I was in London”

2. Ultimate – I shot the guy – Guilty.


5. Collateral Estoppel AKA Issue Preclusion. 

a. Same Parties or Privity (Can be different in Modern and in NM where it becomes Party or privity and F.F.O) (can even have been on the same side of an action, and use this later) If different parties (non-mutual C/E), than Fundamental Fairness requires that the party against whom the estoppel is asserted had a full and fair opportunity to litigate. Not fair if: 

i. Could have joined in the first lawsuit

ii. Would be unfair to a D

1. No incentive to vigilantly defend in 1st case

2. Inconsistent procedural histories

3. Inconvenience of Forum (too far, or too little) 

4. more on pg. 142

iii. Cannot use non –mutual C.E. against gov. 

iv. State, City and Fed are all in privity for C.E. purposes

b. Different Cause of Action – TOMS, RTP

c. Actual Litigation

i. Was the issue raised in the pleadings? 

ii. What the issue submitted, (dismissal, summary judgment, directed verdict, verdict)? 

iii. What the issue determined by the court – not just admitted or settled? (can be stipulated)

iv. Examples of when it was not actually litigated: Settlements, default judgments, failures to respond. 

d. Necessary Determined

e. Final (not so rigorous as for R.J.) (Cunningham Factors) 

i. Firm

ii. Adequately deliberated

iii. Fully heard

iv. Reasoned opinion

6. Law of the Case

	Pros
	Cons

	Stability
	Rubber Stamp (judges will be lazy)

	Predictability
	

	
	


a. Melnick Case 

b. Lincoln Case

i. Trial #1 -( ABC Reverse -( Trial #2 -( Appeal #2 (has to follow the rules that ABC set up)

c. Rule 60B – provides grounds for re-opening a case when things change. 

Chapter 2 – Complex Litigation

	Device
	Diagram
	Requirements
	Who? 
	Mandatory, Compulsory, permissive, optional?
	Why use? 
	Counter move? 

	Rule 13 a.– Compulsory Counterclaims
	D v. P
	Arising out of the same transaction or occurrence that is not subject matter of current claim
	Either side
	Compulsory
	Have to 
	

	Rule 14. Third Party Practice
	# 1 P v. D

#2 P2 (OG D1) v. D2
	New person is liable in part or in whole to the third party plaintiff, aka P2 here. 
	D
	Optional
	Lay off fault. Just like Contribution and Indemnity. 
	Separate trial, severance, 12b6, rule 21

	
	
	
	
	
	
	

	Rule 17 A–Real Party in Interest  
	Wrong P v. D
	Must be the executor, administrator, trustee, bailee, etc.  – Rule 15 will grant amendments liberally
	Either side
	Mandatory
	To be allowed suit. 
	DV, not the real trustee. 

	Rule 18 Permissive Joinder of Claims
	P1 + P2 + P1 (diff. Claim)
	Join them all
	P or D (cross claims)
	Optional (may) Permissive
	Ease
	If met the elements for Joinder Rule 42 B, severance. If not met the elements for joinder, 20B separate +21 misjoinder

	Rule 19 Joinder of persons needed for just adjudication A1 – poor P

A2 – Poor X

A3 – Poor D 
	P v. D (plus another P or D, or involuntary P) 
	JIF- if feasible. 1. Relief cannot be granted absent the person’s participation. 2. persons ability to protect interest is impeded, leaves them with extra risk
	Everyone
	
	
	If met the elements for Joinder Rule 42 B, severance. If not met the elements for joinder, 20B separate +21 misjoinder

	Rule  20 a. Permissive Joinder of parties 
	P v. D1 + D2
	1. Same Transaction 2. Same Q of Law or fact
	
	
	Convenience, expedition, conglomerate and conquer
	If met the elements for Joinder Rule 42 B, severance. If not met the elements for joinder, 20B separate +21 misjoinder

	Rule 20 b. Separate trials
	P v. D
	Any time a party will be embarrassed, delayed, or put to expense when part of a trial that they do not have claims or claims against them. 
	P or D. Judge decides.
	Discretionary
	To avoid prejudice and divide and conquer
	Rule 18 – Joinder of claims, Rule 19 – Joinder of parties 

Rule 22 - Interpleader

	Rule 21 Misjoinder and non-joinder of parties
	P v. D1 + D2
	Judges Discretion. 
	The judge or any party 
	Discretionary
	Ease
	Rule 18 – Joinder of claims, Rule 19 – Joinder of parties 

Rule 22 - Interpleader

	Rule 22 Interpleader “I’m not sure who I owe money to so lets join them all” 
	P v. D1 +D2 or P1 v. D2 + P2. 
	When the other parties claims cause the P or D to be subject to additional liability
	Either side
	Optional (may)
	Supplement rule 20
	Rule 43  Separate Trials, 20B +21. Cannot use Rule 22 in Fed. Ct. 

	Rule 23 Class Actions

B1a – possible inconsistent standards would hurt D

B1b- Practically dispositive of X’s interests. 

B2- Injunctive or Declaratory Relief (primarily) 

B3- Common Issues, 1. Predominance 2. Superior to Alternatives: Interests, 3. Manageable, extent and nature. requires notice and opt out
	P1 + P2 + P3 + P4 + P5 v.  D
	Common questions

Adequacy of rep. 

Numerosity

Typicality of claims

The Court must certify all class actions, even for settlements. The court must direct notice in a reasonable manner to all class members who would be bound by a settlement proposal. 

D.P. – notice by mail for R.J. purposes

Con Certification:

1. variation in state laws (surveys can solve, so can diversity jurisdiction)  2. Watch for conflicts within the class: ½ are smokers, 1/3 have disease, ½ are dead. 
	
	If many P’s and the class action isn’t certifiable you can take the option of filing individually, the UPA and UCC will pay attorney’s fees, plus you can try to use C.E. 
	
	Say this is not an objectively ascertainable class. Say no notice or opt out opportunity. Say that the diversity jurisdiction does not warrant Fed. Court= 1. not diverse. 2. not enough to meet jurisdictional minimum. 

	Rule 24 a. Intervention of Right. Elements: 1. timely 2. have interest in prop. Or transaction 3. interest is impaired (R.J. C.E. S.D.) 4. not adequately represented 5. proposed pleading
	P1 + P2 v. D 
	1. By statute –  If granted by statute

2. applicant claims interest in subject of the action and without his participation his ability to protect the interest will be impaired or impeded


	Either side
	Permissive (may) 
	To get fairness
	Rule 43  Separate Trials, 20B +21, rule 42 b

	Rule 24 b. permissive intervention 1. timely 2. proposed pleading 3. common question of law or fact
	P1 + P2 v. D 
	When applicants claim or defense and main action have a common question of law or fact in common. Judge here has discretion
	Either side
	Permissive (may) 
	To get fairness
	Rule 42 B.  Separate Trials, 20B +21, 

	Rule 42 a. Consolidation
	P1 + P2 v. D
	When actions involving a common question of law or fact  are pending before the court
	Judge uses it
	Discretionary
	Avoid costs and delays
	Rule 42 B ( D’s argument is that consolidation will be prejudicial.)

	Rule 42 B. 

Separate Trials + Bifurcation – NM - Severance
	#1 P v. D

#2 P v. D
	In furtherance of convenience or to avoid prejudice, expedition, or economy. If different counties and districts and consolidation would cause prejudice and delay. 
	Judge uses it
	Discretionary
	Expedition and Economy
	Rule 42A – If D1 and D2 are from different states. Hit them with the 1 +2 punch: 1. motion for a change of venue. 2. then consolidate

	US Code 1367 – Supplemental Jurisdiction
	
	If Fed. District Court have OG jurisdiction and there are more claims arising from the same case or controversy, then district courts have supplemental jurisdication
	
	
	
	Does not cover rule 14 – third party practice, 19 - JIFs, 20 – permissive joinder, or 24 - intervention

	
	
	
	
	
	
	


Contribution – If D1 and D2 hurt the plaintiff and cause 100 units of damage, under joint and several liability P can collect whole amount from either, then D1 can sue D2. 

Indemnification – 

A. “Coach O sends me to get donuts.” If in fact D is hurt I am contractually backed up. 

B. Implied, if Active/Passive common law indemnity.

Personal Jurisdiction – As long as “D” is in the Pit he’s good, P can be from anywhere. 

CAFA- A claim of $5 M and Minimum Diversity = Federal Court

Minimum Diversity – 1 P and 1 D are different

Complete Diversity – All P’s and All D’s are from different states. 

If 2/3 of P’s are from state where action was brought and the case is removed to Fed. Ct. it shall be remanded to state. 

Factors influencing review of class action certification: 

1. Deathnell – Denial of Cert. Effectively terminated the litigation. Higher chances of appeal

2. Unsettled issues of law – increases chances of appeal

3. When the District Courts class certification is clearly erroneous. Up appeal. 

Declaratory Judgments – There can be many declaratory actions – ct. has discretion, might be more likely to deny if the action would not terminate the uncertainty or controversy. Put forth your best argument with declaratory action for Res Judicada purposes. If Dec action, look for original action and 7th A guarantees jury. 

Chapter 3 – Trial Procedure

Right to a trial by jury: 7th Amendment

	Law 
	Equity

	$$$ - debt
	Injunction – public nuisance

	
	

	
	


Three factors: 

1. Based on the 1791 criteria, would this be equity or law? 

2. Is the nature of the remedy more related to $ or injunction? 

3. Functional compatibility of jury? Will they be good at this? 

Ways to get rid of a judge:

1. Voluntary Dismissal

2. Recusal

a. Preemptory strike- Each party to a suit can use a peremptory challenge to a judge. (in NM) 

b. Cause – look for bias or prejudice – or at least appearance of impropriety.

Ways to get rid of Jurors: 

1. For Cause – can have as many “for cause” as you want. 

2. Peremptory challenges – 3 each party.  (except that you can’t challenge solely based on race)

a. Prima Facie case of purposeful discrimination (facts, Q and A pattern)

b. Neutral explanation for challenging the jurors

c. Ct. determines if purposeful discrimination has been established (totality)

Directed Verdict: JMOL – After hearing the case with a jury and realizing there is not a legally sufficient evidentiary basis to make a finding, judge can resolve the issue. Rule 50a JAML. Basically – the nonmoving party could be totally right, still no case. “If a claim or defense has no legally sufficient evidentiary basis, the court may grant a motion for a judgment as a matter of law. (You can always have a JMOL even after the jury verdict) (41B is the same thing for bench trials) 

Before law was the Scintilla Rule – just one bit of evidence, 

But now Some Evidence rule- 

Preservation of Error- You can make an offer of proof to preserve evidence if JMOL is granted against you prematurely. 

1. Preserved- Must object to the instructions so trial ct. has opportunity to correct

2. Error - 

3. Prejudice – Appelant has the burden of proving prejudice. (slightest will suffice) 

General Verdict – Jury comes out with complete decision concerning the entire case (allows for compassion) 

Special Verdict – Jury only finds facts- judge has discretion (specific questions) 

General Verdict with Special Interrogatories – jury decides and finds facts. 

Jury instructions – In New Mexico absolute unanimity is not necessary, so long as no fundamental inconsistencies, could find 49% liable and pay 90% damages. 

Deference to judges in non-jury trials – Fed.  judges ruling must be clearly erroneous in order to be reviewed v. NM, only substantial evidence of error need be presented. 

Policy for deference –1. experience, 2. efficiency, 3. trial ct. should be “main event” 

If the law that was used in the trial court was erroneous must have a De Novo review. 

If the findings of fact were erroneous in trial ct. – “clearly erroneous” review. 

Judges helpers – Rule 53, D.P. model – Have to have opportunity to object v. need for speed.  The hearing officer plays the role of fact-finder. He is recommender, recommends judge sign the TRO. D wants an opportunity to object, ct. says everyone could be dead in 10 days. 

1. Can still excuse a helper if biased

2. helper only recommends, judge still makes final decision

3. Use of the rules of evidence

4. right to object – 10 days

5. Keep right to a judgment De Novo

a. Trial

b. On existing record

c. refinal

Chapter 4 – Post Trial Motions

NM Rule 39-1-1 – you have 10 days to make a post trial motion and judge has to give a response within 30 days. 

50 b. Renewed Motion for new judgment as a matter of law (50a was before the verdict, and is a requirement for making 50b.)

59 a. Motion for new trial. Fed Grounds:


1. verdict is contradictory to the weight of the evidence


2. when the verdict was based on false evidence


3. prevent miscarriage of justice

New Mexico grounds


1. jury tampering


2. contamination of the process


3. clearly and palpably against evidence


4. justice is not done

59 e. Motion to alter or amend judgment

52 b. Motion to amend or and findings of fact and conclusions of law in non jury trials

Submarine rule – did the judges or juries prejudice or mistake contaminate everything? (try to compartmentalize) 

Jury misconduct – Mansfield test: 

1. Is this misconduct? 

2. Can it be proved with Jury affidavit?

3. Was it prejudicial? 

Remittitur – give back some $$$, no new trial. Judge has power to grant new trial just limited to the damages. Must articultate why, if because evidence supports award but it shocks the conscience of the court, go to remittitur, but if there is an indication of passion, prejudice, sympathy, or undue influence, new trial. Appellee has burden of proving that the remittitur was proper, (powerful rule for anti-remittitur) 

Additur – The exact opposite. 

1. judge determines that the damages are inadequate

2. tell D that we want new trial (contamination question, damages or liability)

3. entertain a motion for an additur to P

4. Make ind. Decision of how much damages are fair. 

Chapter 5 Appeals

Yogi Berra – It ain’t over until its over

Death Knell – Final is ambiguous – but practically, this case is over. 

In Twilight, weigh out: 1. Inconvenience of piecemeal review v. Danger of denying justice

In NM – Follow the Kelly Inn game. If court has pretty much concluded case, you can appeal. (File early and often) 

An interlocutory order that practically disposes of the merits is appealable.

Collateral Order Doctrine – This is discretionary in NM, play the Kelly Inn game.

1. Final Ruling?

2. Apart from the merits? 

3. effectively unreviewable on appeal? 

Rule 54b – defines judgment in multiparty dispute – you can make 1 final judgment, gives the right to an appeal. (try to box off a D) 

1291 – Grounds for dismissing a right to an interlocutory appeal:

1. District Court did not make a decision upon a “claim for relief” 

2. Decision was not a “final decision”

3. District Court “abused its discretion” in certifying the order

Modified Transaction Oriented Analysis- To determine if separate claims:

A. Res Judicada Test – TOMS

B. Fish bowl – modified transaction oriented Analysis

1292 Interlocutory Decisions

1. Permanent Injunction

2. Preliminary Injunction

3. Temp. Restraining Order – 10 days


a. Immediate Irreparable Harm


b. effort to notify D. 

1292 B Appeal of an interlocutory Matter not other wise appealable if: 


1. There is a controlling question of law


2. large differences of opinion as to the right outcome

3. Immediate appeal from the order may materially advance the ultimate termination of the litigation

65D – covers the farmer and the tree cutter as agents of Denby. (bound by TRO)

Writs: 

	Pros
	Cons

	Fast, do not require a formal opinion
	Make the case piecemeal

	Interlocutory
	Inefficient


Mandamus – higher ct. to lower ct. used to 1. confine inferior ct. 2. compel higher ct. to exert ct. authority. Restrains a public functionary from doing a compulsory act. 

Prohibition- When the higher court mandates the lower court to do something. 

Superintending Control- Look for an advisory writ. Used to prevent great hardship, irreparable mischief, costly delays. Not as a substitute for an appeal. 

1. error

2. arbitrary

3. injustice

4. irreparable injury

5. no other remedy

The Rules of Civ. Pro: 

Rule 8 – You can plead alternatively and hypothetically

Rule 8 A 3 – Can only sue for relief which you think you are entitled. 

Rule 13A – Failure to plead a compulsory counterclaim bars action. (use it or lose it)

Rule 13 H – You can join additional parties to an original action

Rule 13F – When filing a counterclaim you can add D’s 

Rule 15 – The judge is supposed to grant amendments liberally before trial

Rule 15D – Supplemental Pleading, covers events in the subsequent. 

Rule 17A – Every action shall be prosecuted in the name of the real party in interest. Executor, Administrator, trustee, bailee, all can sue in the name of the P. A case should not be dismiseed on the grounds of the wrong name. 

Rule 18A – You can join complaints, so when in doubt plead both, play it conservatively. (its not mandatory though) 

Rule 20 – 

C. Permissive Joinder – all parties may join together if asserting any right to relief jointly, severally, or in the alternative in respect of, or arising out of the same transaction or series of transactions. 

D. Separate Trials – If a party makes no claims, or is asserted no claims against, the judge can order a separate trial. 

Rule 24 – Intervention – When not a party to a suit, can still get involved.  


a. Intervention of right – 



1. statute –  If granted by statute

2. applicant claims interest in subject of the action and without his participation his ability to protect the interest will be impaired or impeded

b. Permissive Intervention – when applicants claim or defense and main action have a common question of law or fact in common. Judge here has discretion.

Rule 36B – Admission under request – can only be used in the case of an Actual Litigation question in an Issue Preclusion case. 

Rule 41B – Involuntary Dismissal – If it says, “on the merits” means the court looked at the case and decided it. Same as Dismissal with Prejudice and Summary Judgment.


Same as NM Rule 1-041B – 

1. Can dismiss with prejudice – if party takes more than 2 years

2. Can dismiss without prejudice – if no action in 180 days or 30 after service. 

3. Stipulated judgments can also be R.J. must say with prejudice though. 

Rule 42

A..You can consolidate cases if common question of law or fact

B. Multiple Party and COA, Ct. has power to separate claims if conducive to expedition or economy.

Rule 53 – Ct. can use special Masters/Helpers

Rule 54 – Authorizes Appeal when 1. No reason for delay 2. Final judgment (Box off the D’s) 

Rule 54 B – Can ask for a judgment to be entered. 

Rule 54C – Parties get relief that proof entitles them too, pleaded or not. 

Rule 60 B- provides grounds for re-opening a case when things change.

Rule 68 – Judgment, extra incentive to P: If he doesn’t take an offer, 10 days prior to court, he has to pay costs and in New Mexico this works for both the P and the D. P can even get 2x the costs. 

28 U.S.C.  – Each state (and P.R.) shall give full faith and credit to other states judgments: F2 must do what F1 would do. 

