CivProII Outline Fall 2000 Occhialino

I. Preclusion
· LAW OF THE CASE
Lincoln

JNOV—overturned after for trial, became law of the case (judge thought 2d trial deserved jnov too).  

EXCEPTION: 1) Clear error; 2) Manifest injustice

-Limits Trial Ct. Power after remand; Precludes issues that could have been raised on appeal the first time

-panel vs. en banc:panel decision must conflict USSC or exceptional importance and other Ct.App.

Trujillo

Damages cap under TCA oughta be Rat’l Basis-but intermediate was applied. 

Discretionary doctrine- But because of law o’ case—here injustice if same std not 

applied. Prospective Application

· Res Judicata/Claim Preclusion
Merged if P wins, Barred if D wins.

Affirmative defense under 8(c)

1)  P/P

2)  Cause of axn same
3)  Final decision
4)  First decision on the merits
Policy: Jud econ, minimizing inconsistency; stop multiple litig
Terry v. Pipkin

Quantum meruit is different than Breach of K; law and equity distinction

Compulsory Counter claims must be joined in first suit or loss (13a). 

Rest 2d of Judgments $$24, 25 

Transactions or series of transactions test for c/a: TOMS:  time, origin, motivation, convenient trial unit, conforms to parties’expectations

 Three Rivers v. Maddoux

overrules distinction between law & equity in Terry

adopts Rest2d—transxn or series of connected transxn, etc.; 

EXCEPTIONS: Parties agree to split; The Court reserved the party’s rt to maintain 2d action; subject matter jurisdiction barred theory in first suit; judgment in first was inconsistent with const and stat; time to time damages; extraordinary reason.

Anaya 
Drug testing/open meetings/

Applied Transxn test

Heffern (Ct.App. 1983)
Must plead a Rule 13 compulsory counterclaim or lose it accord RJ.

“logical relationship” test: subj matter, time and operative facts, cause and effect to see if it’s the same transxn [for R. 13 CC only; stolen from toms, though]

FINAL JUDGMENT

Scurlock (Tx 1986)

 New Texas rule: Judgment is final for RJ even if on appeal.

F2 must do what F1 would have done—

Reeves 1984

supersedeas bond ; Judgment final in WA, so final in NM. 

F2 must do what F1 would have done—NM

Wexler:  10th Cir 1992 appeal doesn’t make it non-final
Wiseman (Ill. 1971) 

Ct. Applied IL law—mistake

Sheppard (ID 1982)

Tribal Ct. entitled to Full Faith & credit. (Final)

(ditto NM—Halwood).

ON THE MERITS

Cannon (7th Cir. 1986)

12b6 is a judgment on the merits; because could amend

NOT necessarily in NM: Cty Comm v. Las Vegas

41(b) Exceptions: jurisd, venue, failure to join under R. 19; 
Shoup (4th 1989)

Stat o’ limit is usually on the merits; Summary Judgment is on the merits in fed ct.

PA state dismissed—stat o’ limit

MD: removed: dist ct said it wasn’t RJ; 
Fed rules apply because of Eerie. 

P could have used 59e or 60b6 to say w/out prejudice (nm 41e)

Murphy (10th 1991)

Stat of limit is on the merits

SO: 41b exceptions (jurisd, venue, failure to join under R. 19); voluntary dismissal w/out prejudice; ct dismissal w/out prejudice{better be in there!); statute or rule

PARTY OR PRIVITY
Ford (1994)

Vicarious responsibility

Rest 51 Barred against other D unless 1) grounds that couldn’t have been asserted in the first; and 2) judgment in first was based on a defense personal to D in T1.

IN NM AND FED: Rest 24 transxn test for finality.
Nash  (Idaho 1980)

Narrow exception to RJ; battery not precluded by divorce proceedings: FUNDAMENTALLY UNFAIR(no jury); Equity/law: NM may not be the case—divorce can combine law & equity
· Collateral Estoppel/IssuePreclusion
P/P (modern rule v. traditional: against-whom versus mutuality)

Diff C/A 

Final judgment (different than RJ, more liberal )

Actually Litigated

Necessarily determined

ISSUES 1) Unmixed questions of law 2) Mixed fact & law 3) Ultimate or evidentiary)

Exception: Controlling law or facts have changed; 

 Torres

pure law=no CE

mixed law and fact=CE

ultimate question=CE

Evidentiary fact question=no CE
2d Restatement $ 68

1)no distinction between ultimate and evidentiary fact; 

2) “focused fact” –focus? Recognized by parties?
Stauffer

CE on Pure issue of law inapplicable because of close alignment of time and subject matter.(Same party, facts, )

ACTUALLY DECIDED

Pope NM 1998​

R.  68 Consent Judgment insufficient as CE liability

Extrinsic evidence

NECESSARY DETERMINATION

Wilson Montana 1980

The rule is that “a judgment not appealed from is conclusive between the parties as to all issues raised by pleadings actually litigated and adjudged as shown on the face of the judgment and reasonably determined in order to reach conclusion.”

Malloy (NY 1980)

Alternative holding CE (NOT IN NM-follows R.27:no CE); issues can be CE even if parties in same suit on same side (Rest 2d $38). 

AGAINST WHOM

1)   P/P
2)  FFO

3)  P couldn’t have intervened
Silva (1987) 

Offensive and Defensive non-mutual CE OK in  NM; consent degree not CE

but Full an fair opportunity to litigate:

cites Parklane:  offensive non-mutual OK, except when plaintiff could have intervened, or unfair; FFO: incentive to litigate, inconsistencies; procedural opportunities; inconvenience of forum; jury(Supremes say no, NM thinks yes); special master [NY: size of the claim, forum of prior litig, competence of counsel, availability of new evidence; indication of compromised verdict; differences in applicable law; foreseeability of future litigation

Virginia Hospital: Party/Privity (4th 1987) “sufficiently close”
Requirements: 1) direct financial control or property interest 2) assumed control over prior litig: legal theories, appeal (Funds, advice, counsel, amicus, insufficient)

NM: Control including appeal

Privity not the issue in 4th Circuit: just FFO

LIMIT ON MODERN RULE

Hardy (5th 1982) 

Virtual representation demands the existence of an express or implied legal relationship; Fed law determines CE of fed judgment—despite Eerie-- 
(First to finish, not first to file)

Richards: 1996

Stevens

Adequate Representation: Hansberry doctrine: In a class action: 1) gotta have notice for adequate representation 2) the relationship is such that one party can legally stand in place for other

Mendoza 1984

Non-mutual offensive CE can’t be used against gov’t.

Rex  1995

Arb/Admin hearings OK—but must be particularly vigilant with FFO;

Stat rts?: Ok if contractual agreement (Denver Trilogy);

Privity: Agency and private party: if seeking individual relief(private benefit), not public interest

CA: arb must be confirmed in Ct to get preclusive effect

Shovelin (1993) no FFO for breach of K in ESD; Silva factor

Statute: 51-1-55 no CE from admin hearing on Unemployment

Southworth (1998) :

Judicial capacity(trappings of D.P.), resolved dispute, FFO

Padilla(1998)

CE ok from WCJ

1)  Incentive 2)procedural 3) Public Policy

Hopps

Souter NH 1985

Criminal decision can be CE in civil case (arson/insurance)

$14639.00

State and Department in privity for use of offensive CE by convicted in release of his property as deemed by first suit. 

II.  Complex Litigation

Real Party in Interest

R. 17 

Chavez-1985

TCA act by deceased girls’ parents not barred despite need to be personal reps. 

R. 17a “reasonable time” or 15c relate back 

Subrogation: Insurers are subrogees Safeco

Generally: Rule 17 mistake allows R. 15 amendment

R.15:  By rt or by discretion

Standing: Baker v. Carr; State ex. Rel Coll. v. Johnson: Great Public Importance and Beneficially Interested

Lava

Partnership: partner must be named in order to be a party; appearance at the end o’ trial insufficient

Raskob: 1998

Insurer joined in negligence suit: Joinder proper 1) if coverage mandated by law 2) benefits the public, 3) no language expresses an intent to deny joinder.

RULE 18 Joinder of claims

-Permissive: But RJ splitting will induce P to join. Must have subj matter over each, no supplemental jurisd

RULE 20:
1) same transxn or occurrence or series  2) common question of law or fact “logically related”(same as R.13 compulsory ctrclaim test)

Mosley (8th 1974)

Race case—Looks to R.23a2 commonality to determine 

Grayson v. Kmart (N.D. GA 1994)
D moves for R. 21 severance of claims, or R. 42b severance o’ trial. Ct: Granted.

Not the same transxn too widespread; common question are just general theories.

No series in Grayson?

SEPARATE TRIAL AND CONSOLIDATION R. 42

Bifurcate claims, ctrclaims, liability and damages

Considerations: convenience, prejudice, economy
common ques of law or fact

McKellar

Baum 1987 NM

Doesn’t violate rt to jury trial to bifurcate

Hendrix 11th cir. 1985

42a consolidation-risk of prejudice overcome by utilizing jury instruction 

CHECK 99 FRD 522

MULTIDISTRICT TRANSFERS 28 USC 1407

Judicial panel may transfer for pre-trial : convenience, just & efficient

Lexecon US 1998

Must remand to district court after pre-trial, no power in transferee court

1404a doesn’t trump 1407

IMPLEADER 3d party practice R. 14

[In diversity: no supplemental jurisd if it breaks diversity, under R. 14, 19, 20, 24]

indemnity, subrogation, contribution, breach o’ warranty

YatesNM 1989

3d party impleaded must have liability to defendant based on claims of plaintiff; not potential liability to plaintiff on other claims; D2 must owe D1, and D1 owe P1, not just D2 owe P1

Tipton v, Texaco, 1985 [Bartlett disposed of joint and several in favor of “several liability”or “comparative negligence”]

Texaco didn’t offer affirm defense of 3d party negligence, so dist ct ruled couldn’t implead; no impleader for contribution after comparative negligence.

Arcoa

 File 3d party implead, D waives PJ objections

INTERPLEADER

Not sure to whom party owes, force to argue out claims so no double liability

Statutory interpleader v. Rule 22 (personal and sm jurisd differences)

28 USC 1335: (solves PJ problems allowing joinder under R. 20 for declaratory judgment) a) nationwide service under 2361 b) minimal diversity c) $500 in controversy suffice d) venue accord 1397 where one of claimants resides

-must deposit bond; enjoins all other suits re: property (but state courts can’t enjoin fed litigation) GAC v. Felter US 1977-

RULE 22: no jurisd or venue effects-must have complete diversity usually PJ/SJ rules

No deposit required; 
Kent 9th Cir. 1974

US is not a citizen, so no diversity; also, trustees/plaintiffs knew of competing claims and took them on voluntarily

First Tenn Nat’l Bank ED TN 1976

Cross claim among Ds accord. R.13g

Cross-claim OK if “intimately related”; “cautious application” of 13g for in persona cross-claim; (if just in rem then would be limited to interpleader issue); no surprise, hardship, unfairness

GAC v. Duke(10th 1977)

P must be stakeholder

INTERVENTION

24a: of rt; 24b: permissive

Of rt: a)interest in sm; b) without intervention :impair or impede ability to protect interest; c) inadequate rep. 

Sometimes statutory right to intervene- $2403 re: rt of axn involving constitutionality of act of congress

Same std as joinder if feasible under 19a2i.

Must have independent SMJ grounds

1)timely b)interest c)impair/impede [RJ/CE; stare decisis] d) adeq rep

Atlantis All three- stare decisis sufficient to meet impair/impede

Natural Resources Defense Council (10th 1978) UNC granted intervention; Subsequent oil companies—denied intervention of right—inadequately rep’d by UNC because UNC might settle out on their license

Permissive: a common question of law or fact/discretion; SMJ

1)timely 2) common question 3) unless undue delay or prejudice

Note: Might want to intervene on losing side: RJ/CE

SEC v. Everest Mgmt (2d 1972)

No rt; permissive denied: delay; T & P: timely and pleading

Thiftway Timeliness ok after state withdrawal post-judgment—allow Indians to intervene.

RULE 19 Necessary and Indispensable

JIF: 1) service possible & 2) joinder won’t destroy diversity

NECESSARY: 1)complete relief cannot be accorded 19a1 or 2)judgment in absence will impair interest of party absent or existing parties will incur multiple obligations

INDISPENSIBLE: if necessary—determine if action must be dropped w/out by a) prejudice to absentee or parties b) shaping litigation may possibly avoid prejudice c) adequacy of remedy w/out p d) will P have adequate remedy if axn is dismissed


Interests considered for indispensability: 1)P’ choice of forum 2) D’s interest in avoiding multiple litigation, inconsistent relief, or sole responsibility for shared liability 3) in practice if judgment could affect missing party 4)complete, consistent, and efficient settlement of controversies
NO SUPP JURISD

R.19 raised first on appeal is gonna lose

NM: R.19 insurer can’t be disclosed to juror

R.12h2 –Defense of failure to join R.19 party 

19 a JIF: NECESSARY:Poor P (Complete relief); Poor D (inconsistent decisions); Poor X (impair interest) (like R.24)

If Can:a)SMJ(1367); b) PJ; c) Venue, ) cumbersome (poor Ct!) then do

If can’t: 1234 of 19b- go or stop;
INTERVENTION & RULE 19

Martin v. Wilks US 1989 

Impermissible Collateral Attack doctrine, that parties should have intervened, is inconsistent with R.24 and R. 19; R. 19 is rule to consider whether to consider absence of interested party;  {CE/RJ} overturned by 42USC 2000e2

CLASS Actions
Prereqs:

Common questions of law or fact

Adequacy of Rep by named plaintiff

Numerosity: too practical too join

Typicality

Plus:

B1a: Possible inconsistent std: hurt D[Amchem eg: legally must treat all alike( public utility), or practical necessity to treat all alike (river water)]

B1b:practically Dispose of X’s interests or impair X’s ability to protect his interest [limited fund}

B2:Injxn/declatory relief applicable to all [civ rts cases: no $$/damages]

or 

B3: Common Issues Predominate, and Class Axn Superior to alternatives

1)what are alternatives 2)autonomy interest of members3)extent of litg already pending 4)desirability of  concentration in 1 forum 5) mgmt difficulties

B3 includes 1) notice(P cost) 2)Opt out

Notice B3: Individual

B1abB2:such manner as court may direct

All: notice of settlement as court directs
23c4:bifurcate

-Diversity only of named P.

-Zahn: each member must satisfy amt in controversy, probably overruled by 1367

Don’t need PJ over all class members

Castano (5th 1996)

Variations in state law may trump predominance and superiority;

Negative value suit is not existing: individual claims may be huge; mature tort like asbestos different from new tort litig like tobacco: latter should be in small groups

Beyond one jury;

23 (f) Appeals. A court of appeals may in its discretion permit an appeal from an order of a district court granting or denying class action certification under this rule if application is made to it within ten days after entry of the order. An appeal does not stay proceedings in the district court unless the district judge or the court of appeals so orders. (Ct.App in discretion may hear interlocutory appeal re: denial or grant of cert)

Eisen:

cites American Pipe: class action tolls statute of limitations for individual claims
B3: must be individual notice, P must bear cost unless shareholder derivative

Amchem

Settlement must meet 23a & b req, here asbestos class didn’t meet predom and adeq rep

Ortiz 1999 

Limited fund: can’t construct limited fund by agreement

Notes: Can’t assert CE if opt out and ruling is favorable;  

TRIAL PROCEDURE
Trial Judge

NM Constitutional Grounds/CJC 1) Related to a party 2) was a lawyer in earlier stage of litig 3) presided over same case in earlier court 4) interest ; Maybe be waived on consent; 

Interest must be pecuniary-not indirect, remote, speculative, theoretical, or possible (Natural Gas-customer status insufficient)

Interest may be bias or prejudice, but personal not judicial; from extrajudicial source. (UNC)

NM statutory: 38-3-9/Rule 1-088.1

one peremptory per party; discretionary act will preclude peremptory strike for party requesting it;

28 USC 144 Fed bias or prejudice

28 USC 455 disqualify:variety: Personal knowledge; broader than 144—can be “appearance of bias”

Holmes (sdny 1996)

Objective std: Reasonable person with understanding of facts would conclude impartiality is in doubt; Substantial burden to overcome presumption; 

Asbestos, Pfizer v. Kelly (1992 3d)

Knowledge of evidentiary facts from conference paid by P

455a) & b) (can’t waive 455b)

New Judge: reconsider rulings at their discretion, with motions to reconsider by Ps.

Test: 1)Risk of injustice to ps 2) injustice to  other cases; 3) undermining public’s confidence

Natural Gas

Bratton’s customer status not an interest; non-financial interest must be “substantially affected by outcome”

JURY TRIAL

Art VII or Nm Art II sec 12.

“rt to jury shall be maintained” so look back to Britain 1791 for same or analogous rt to jury; in NM look back to 1912—time of statehood.

Statutory Rt to jury

Bliss v. Greenwood NM 1957
1897 law granting rt to jury was against Organic Act at time, so no rt to jury

Scott v. Woods (ct.App 1986)

derivative shareholder suit; D complains that they had rt to bench trial;

equitable nature should mean no rt to jury; Ross v. Bernhard—where equity and law mixed=rt to jury on legal claims; RvB test adopted in NM by Ct: 1)premerger custom(c/a) 2)remedy sought(legal or equitable); 3)abilities and limitations of juries; 

All issues are based on equitable theory of breach of fiduciary, fails first two prongs of RV.B test: no rt to jury[check equitable cleanup?]

Tull (1987)

 RvB stands for more important to characterize relief than find analogous common-law c/a; (No. 2 is more important) Civ penalty is like an axn in debt-so jury; but assessment of penalty goes to judge-it’s more judge-like; can do issue analogy, not just case analogy to past

Markham 1996

If historical analysis fails, consult existing precedent and consider both relative skills of judges and juries and statutory polices;[K in patent claim; juries on credibility]

Harrell (NM 1994)

statutory proceedings unknown at common-law get no rt to jury trial; even if would have been w/out statute; incorporates NLRB v. Jones

PEREMPTORY CHALLENGES TO JURY SELECTION
no constitutional rt; NM: 5 per side; 

Diverse interests:multiple parties each get 5: SW Community Health: 1)same attys, separate answers; parties’ antagonistic’ independent acts of negligence; ct should consider extent to which alleged diversity of interest will affect choice of jurors

Have to give reasons if race, gender; ethnicity at issue

Domingues:Inference of racial striking; prima facie then burden shifts to prove legitimate v, pretext

Prima facie: 1) cognizable group 2) exercised its challenges to remove them from panel 3) this and other facts raises inference Batson criteria
Inference can be shown by: underep, susceptibility of case to race (p/d race difference),race-neutral reasons not applied to people of other races

Aragon
[VI amendment rt to cross-section] incorporates Wheeler doctrine; 1)all or most/disproportionate strikes 2) only factor is race 3) no more than desultory voir dire 4) party need not be a member—but helps, especially if opposing is other race FIELDS

DIRECTED VERDICTS

Judgments as a matter of law; JNOV: Renewed judgment as a matter of law

Vander Biesen
NM : Plaintiff evidence must be viewed in its most favorable aspect; indulging all reasonable inferences to be drawn therefrom and disregarding unfavorable

Melnick
adopt Skyhook std: When reviewing a dv, courts must consider all evidence, insofar as it has not been contraverted; and all reasonable inferences deducible therefrom in light of party opposing motion. But—facts and inferences are so strongly and overwhelmingly in favor of movant that reasonable people could not arrive at contrary result.

[so avoids scintilla test]

Galloway v. US (US 1943)

substantial evidence test in fed ct; claims it isn’t 

Home Fire (Nm 1963) 

DV after Plaintiff testimony, but before conclusion of cross-exam; own witness can be impeached; issue must be developed

MUST HAVE EARLIER DV TO GET JNOV
B&O v. Goodman (US 1927)

reverses and allows d.v because duty to get out and look

Pokora (US 1934)

Cardoza limits B&O to its facts; reverses dv;  Cardozan view that law should be kept general to allow for fact variations—should go to jury;

FORM OF THE VERDICT

Walker (US 1897)

ok to ask for specific interrogatories in case with general verdict; when in conflict—go with specific answers; juries do facts; so if got facts right but misapplied law—so it is. 

VII: no fact tried by jury shall be re-examined by court

Turpie (NM 1998)

specific finding trumps general, can’t object when submitted and no alternative was proffered

Notes: Jury does facts, judges do law; so special verdict always trump, no VII problem;

Ted

1) Harmless error- erroneous instruction must be prejudicial

2) Error in alternative theory: presumption of harmful error unless shown that verdict stood on appropriate theory.

3) Two issue rule: other jurisd: where one or more theories: appellant must show that actual verdict was based on erroneous instruction

POLLING THE JURY

Williams v. James (NJ 1989)

Juror who voted against fault can still configure damages—underlying issue of juror ability to refine an earlier determination if it is inconsistent with subsequent one which is “integrally related.” Verdict inconsistencies even as to related issues are regularly tolerated as incidents of deliberative process. Presumption that jurors will be conscientious and fair;WARD approach

R.51 INSTRUCTION TO JURY
UJI 

Jewell v. Seidenberg (NM 1970) 

Failure to give UJI: still burden on movant to prove prejudice; substantial rights must be violated to obtain reversal; but will accept even slightest evidence, and all doubt will be resolved in favor of the party claiming prejudice (diff than fed); must apply unless inapplicable, erroneous, improper

State v. Wilson (nm 1994) Alexander doctrine: Ct.App may fuck with a UJI if not spoken to by Supremes; 

Baros (NM 1961) to preserve error on instruction for appeal: 1) sufficient if correct instruction has been tendered and 2) but if court has instructed on matter: must be clear from the record that it was called to court’s attention

Nichols (1986)

“extensive argument” sufficient to preserve; usually:object before jury retires:on record

COMMENTING ON EVIDENCE

Not in NM;

Federal Quercia std: analyze & dissect
NON-JURY TRIALS

3 versions: current st/fed diff: 1)oral in fed; 2)waived if not requested in state 3) review in state:subst evidence, in fed: clearly erroneous

R.41b-Directed verdict in non-jury trial; on merits

Camino Real (1995) motion to dismiss even though P could survive a R. 50 directed verdict. Trial ct won’t be disturbed if 1) substantial evidence 2)not clearly erroneous 3) sufficient to support judgment 

Anderson v. City of Bessemer (1985) 

Review std in fed cts: Clearly erroneous when, although there is evidence to support it, the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been committed.

When based on credibility: deference to judge’s findings of fact

R.52 not a de novo review                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           

POST TRIAL MOTIONS

JNOV/ Judgment as a Matter of Law

50b Bondazza – to get a JNOV must have a DV at close of evidence; 10 days no exceptions

First Nat’l  1991

Objection to jury instruction was functional equivalent of a motion for directed verdict in order to preserve insufficiency of evidence for appeal from jury verdict 

Cone v. WV

Can’t get appeal from denial of DV unless moved for JNOV.

Boeing (5th 1969)

 FELA test/scintilla test is inapplicable 

Should consider all evidence, with inferences to opposant, facts and inferences must be so strongly and overwhelmingly in favor of one party that reasonable men could not arrive at a contrary verdict, -but if substantial evidence, so that might reach different conclusions—should be denied.

Rhein 1996

Consider testimony in light most favorable; evidence to the contrary will be disregarded; (but what about Melnick?);  neither evidence nor inference from which jury could have arrived at it’s verdict (sounds like scintilla?)
Montoya (NM Ct.App 1975)

P’s testimony combined with expert sufficient for substantial; Physical/direct, circumstantial, testimonial/expert

Townsend (NM 1964)

Strike witness testimony after jury verdict, enter jnov; 

Must consider all evidence submitted to jury—if erroneous evidence-new trial, not jnov;

Can’t be rendered on a diminished record; BUT Galloway(testimony was speculative?) 

[Before jury delib—at the close of evidence—give me DV because insufficient evidence?—JNOV- can only be support if substantial evidence doesn’t promote denial]

NEW TRIAL:

[NT is like a mini-appeal] 

PEP: preserved error that was prejudicial; 

Aetna Casualty (4th 1941)

Moved for jnov and NT (on ground that verdict was contrary to evidence), but didn’t                 do dv so no jnov; STD: 1)Clear weight of the evidence 2) or based on false evidence; or 3) will result in a miscarriage of justice; 4) even if substantial evidence that would prevent direction of verdict; [13th juror][in JNOV can’t weigh credibility or evidence]

Doesn’t bother VII- protects! Trial by jury

-Not appealable except in exceptional circumstances. 

Rhein (NM 1996) 

Lower court felt jury verdict was inconsistent with evidence and credibility of witnesses, but in NM: ONLY WHEN JURY TAMPERING OR OTHER CONTAMINATION OF PROCESS or WHEN WEIGHT OF EVIDENCE IS CLEARLY AND PALPABLY AGAINST JURY VERDICT; Never because it doubted credibility of witness; only if SO AGAINST WEIGHT OF EVIDENCE THAT WOULD BE A GRAVE INJUSTICE TO LET IT STAND;overrules Townsend—no new trial based on witness credibility

New trial usually no appeal, when there is: abuse of discretion std; writ of superintending control(12-201); 

[Rhein std for JNOV: scintilla?(Maybe: ‘The movant would have had to show that there was neither evidence nor inference from which the jury could have arrived at its verdict.’)]

REMITTITUR

Henderson (NM 1919)

Remittitur ok unless Prejudice and passion(old rule)—then goes to new trial; excess is not determinative of P&P unless outrageous; but even if judge thinks p&p affected damages, can use remittitur as long as judge thinks liability wasn’t affected???(check this last bit)

Allsup’s (1998)

[Two basis for new trial: 1) mini-appeal(NT or you’ll get a reversal on appeal), 2) discretionary(wouldn’t get a reversal on appeal); the latter—wt o’ evidence 

Grounds for remittitur “excessiveness plus 7”; old rule: P&P not allowed as basis for remittitur; now: Rhein limits remittitur; must have specific findings with basis, burden on apellee to show excess verdict

Jury findings shouldn’t be disturbed as excessive except in cases of passion, partiality, sympathy, undue influence, or some corrupt cause or motive where palpable error is committed by the jury, or where jury has mistaken the measure of damages. Judge must provide a specific finding with clear articulation of how and why damages are excessive…Must get offer of new trial, may accept under protest; 

Coates (NM 1999)
Wal-mart challenged refusal to remit; Bears the burden of showing excess plus seven

ADDITUR

No additur in fed (Dimick  1935) 

Jehl (CA 1967)

No additur in 1791, but was remittitur, so ok; “no essential difference in procedures”

(Dimick is founded on reexamination clause)

[Remittitur in fed ct:1)clearly inadequate 2) Liability contaminated or NT for damages 3) discretion, can’t accept “under protest”]; 

Baxter (NM 1991)

Inadequacy of damages, regardless of who moves: evidence is viewed in light most favorable to upholding judgment; infer that additur is ok in NM; abuse of discretion std on appeal

Cherry v. Stockton (NM 1965)

Can have new trial on damages alone

Buffett (1996) 

Evidence must be sufficient to support jury instruction;  When jury apportions fault to several, and error in one verdict, then all may need retrial, but when one party not negligent, may not need to retry them. Idaho Watson test: clear showing that issues are so distinct and separable that a party may be excluded w/out prejudice, NM adopts.

JURY MISCONDUCT

Goldenberg (1913) 

Coin toss; Can’t take affidavits on misconduct in deliberations(Mansfield rule against impeaching jurors)

Duran v. Lovato (1983)

Jurors did speed test;  can’t take affidavits and testimony to impeach verdict; But 606b of Evidence: no testify re: deliberations: except whether extraneous prejudicial information was brought to jury’s attention or outside influence was improperly brought to bear on juror. If there is jury misconduct-must also show prejudice resulted.

Prudencio (1986)

Wrongful death suits by the parent’s of daughter killed upon being thrown from or while exiting defendant’s school bus. Verdict for D, new trial based on asserted improprieties of bailiff. Plaintiffs stipulated that all jurors would testify that they weren’t influenced.

The court said “subjective and subtle nature of these incidents” created presumption of improper influence.  New trial was ordered. INTERLOCUTORY APPEAL.

When validity of verdict in issue—Ct. can hear evidence on

1)extraneous prejudicial info was improperly brought to jury

2)or whether any outside influence

Must be REASONABLE PROBABILITY or LIKELIHOOD

Then after presumption, burden shifts to opposing party .

Jurors seldom admit inability to act impartially.

ABUSE o DISCRETION

[Presumption of prejudice where misconduct on part of officer of court; burden shift to non-movant to show no prejudice]

Cienfuegos  (NM 1986)

P suing for restitution of parcel of land and damages. The issue was whether the property was that of husband alone or community property; if it was husbands alone he was able to transfer it to his mother, otherwise no. Enormous confusion of facts—the court said trials between mother and son were always more confusing and prone to exaggeration.

At the end of testimony-judge said he wasn’t satisfied w/testimony—grant relief to P, no damages. D: Motion new trial, or to reopen for further evidence.

Reopened for sole purpose of community property.

Objection as to purchase of materials to complete building. Allowed evidence to possibly shed some light on whole background.

P appeals that court erred in granting 2d hearing and not rendering a judgment on first.

At end of second—Plantiff son became owner by gift and could have conveyed it. 

Appeal: Conclusive case was established at first hearing; and document requesting a new trial failed to meet proper pleading reqs, abuse of discretion to re-open w/out legal ground…

R. 59 w/out a jury may open judgment if one has been entered

Fed rule limited to suits in equity – reasons heretofore granted . So appears a deliberate broad discretion. 

Could have read it narrowly—that first sentence gets at all trials. “AND.”

Scott v. JC Penny 1960 NM

JNOV can’t be appealed if new trial ordered

12-201D-NT is not appealable

APPEALS [Final, Fuzzy Finality, 1292a, 1292b Interlocutory, R.54b]
Final order rule exceptions: 28 USC 1292a1 injunctions 234 ; 1292b controlling question of law, substantial difference of opinion, materially advance ultimate termination;

54b: trial court can enter judgment on one or more but fewer than all multi-suits, if there is no just reason for delay. Cohen test: where not be practically remedied on final appeal and where it was collateral to merits; Gillespie: “twilight zone of finality”: practical not technical; Notice of appeal: time, place, contents; Jurisdictional v. mandatory (former cannot be waived). 

Rt to appeal: NM Art VI Sec 2 

Lowe v. Bloom (NM 1990)[prior to 1995 Ct.App did not take K appeals]

Failed to file at district court (filed at ct.app) – place-to-file component of timeliness is not technical, it’s jurisdictional; 30 days is basic rule

Govich NM 1991

Partial SJ wasn’t final, and second appeal (after totally dismiss) didn’t address it—so it’s not timely to address SJ. Mandatory v. jurisdictional precondition. This is just mandatory. Functional equivalent of an appeal. 

Trujillo (NM 1994)

Relied on promise of phone call from judge: so appeal not timely. Construe rules liberally to here appeal on merits; procedural formalities should not outweigh basic rights where the facts present a marginal case which does not lend itself to bright-line interpretation.

Court has discretion to hear untimely appeal if it’s a mandatory precondition and “unusual circumstance” (like judge’s fault).

THE FINAL JUDGEMENT RULE

[Twilight zone test: cost  & inconven of piecemeal vs. danger of denying justice by delay on the other][Definition of final or exception to final rule?][NM:FOAJ (final order affecting judgment)]

Kelly Inn (NM 1992) FUZZY FINALITY

Is it over if awarding amount of atty’s fees? Trial court still have jurisd?

US: really over, unless just distributing funds

NM: Goldberg rule: all issues of law and fact are determined and the case disposed of by the trial court to the fullest extent possible; same as Sacramento Valley rule. Practical not a technical construction; twilight zone, substance not form;

SO: when judgment declares rts and liabilities, a question remaining won’t prevent finality if resolution of that question will not alter the judgment or moot or revise decisions…collateral to and separate from issues do not disturb finality, and court doesn’t lose jurisdiction over these after 30 days; concern over “piecemeal appeals”

Final: distribution of corp; of partnership; mortgage foreclosures; deficiency judgements; costs

Trujillo v. Hilton (1993)

Retreat from twilight zone; here Ct.App dismissed appeal because was more than 30 days after compensation order but within 30 days of award of atty’s fees. Under Kelly Inn, was final at order of compensation; SCourt says it’s the twilight zone: the zone should be one of practical choice and not procedural danger; right away or Yogi Berra. Kelly Inn holding limited to atty’s fees.

Coopers(US 1978)

Finality in fed cts: Catlin rule: nothing to do but execute judgment.  Death knell doctrine of class action— no cert is death of action; Stevens dumps it—no rt to appeal denial of class cert. Final footnote Gillespie dealt with marginal finality of issue of national significance(Stevens limits Gillespie to its facts); Coopers issue (r23) is “inherently non-final”:would defy 1291. BUT 23f now.

Milosevich (NM 1942)

39-3-2 practically disposes; a new trial order based on errors of law is reviewable, but not it if it doesn’t practically dispose of merits; substantial rt affected, but not finally determined; [can’t use 39-3-2 for appealing orders granting new trials based upon errors of law]; practically disposes: all you got to do is order judgment

Hall v. Hall (NM 1993)

R. 55 default; R.60b orders granting motion to set aside judgment are not appealable (here mistake set aside default judgment); 39-3-2 may appeal a final order which affects substantial rights

Johnson v. Jones  (1995)

Qualified immunity and collateral order doctrine; orders in small class which finally determine claims of right separable from, and collateral to, rights asserted in the action, too important to be denied review and too independent to require deferment ‘til the end; Cohen Test: 1)conclusively determined the disputed question(appellate review is needed to avoid harm) 2) resolve an important issue completely separate from the merits of the axn(won’t consider again); 3) be effectively unreviewable on appeal from a final judgment(will cause harm if not reviewed now); denial of SJ is an immediately appealable Collateral Order 1)in a case involving qualified immunity 2) appeal concerns not facts to prove, but whether facts showed a violation of “clearly established law;”Cohen test not applicable to fact-rich cases, but one of pure law ok; Interlocutory appeals are exception, not the rule

Carrillo (NM 1992); presumption of concurrent jurisdiction

Adopts collateral order doctrine in NM; Must meet Cohen test and use writ of error (check on excessive use of collateral order)

Third leg of Cohen is essence of the test; effectively unreviewable: rights must be irretrievably lost.  

Superintending control writ(which is not appropriate for collateral order doctrine): “remedy  by appeal seems wholly inadequate” or “otherwise necessary to prevent irreparable mischief, great, extraordinary, or exceptional hardship; cost delays and unusual burdens of expense;” “consideration of fundamental rts;” “public interest;” “erroneous, arbitrary, & tyrannical” order by a lower court. [Reverse Eerie probs: FN 10,11][Also: rules & pattern of litigation]

WRITS of ERROR

VI, sec. 29: Ct.App. can issue writs in cases in which it would have appellate jurisd

Handmaker (NM 1999)

Denial of SJ obvious not final; but denial of immunity under collateral order doctrine?

If immunity from suit – collateral order doctrine is final; if immunity from liability—CO is not applicable; Writ of error inappropriate: look at three things for CO when determining whether writ of error is appropriate;  No pendant jurisd. 

RULE 54 finality of multi-claim/multi-party

NM/Fed same as to claims, except fed rule requires express direction for entry of judgment in addition to “no just reason for delay”

Parties: Fed rule same as with claims; in NM: If a judgment adjudicates all issues as to fewer than al parties,  considered final unless expressly provides to the contrary.

Two types of analysis:

Res judicata analysis: if barred for rj in a subsequent suit, then part of same claim and no separate appellate review; solely factual determination “eschewed” by US Supremes, but followed in federal cases sometimes;

Modified transaction analysis: inextricably intertwined with one another so that they are not really separate?  Err on side of avoiding piecemeal appeals and decide what it is about the lack of a completely resolved claim that should or should not keep us from considering the merits (two remedies same transxn---appellate ruling on one might sway second)

Sears, Roebuck, v. Mackey (US 1956)

Dist Ct dispatched: made the direction for the entry of judgment and determination that there is no unjust reason for delay; Grounds for motion to dismiss for lack of appellate jurisdiction under 1291 1) judgment of DC was not a decision upon a “claim for relief” 2)not a “final decision” 3)DC abused its discretion.

US SCT rules that 54b is not an unauthorized extension of 1291

INJUNCTIONS

Rule 65

Temp Restrain Order –exparte: 1) Immediate irreparable harm 2) Likelihood of success on merits 3)Harm if no injunction 4) Public interest

TRO is not a 1292a1
Kerrville (5th 1991)

Appeal from injxn under 1292[no NM equivalent]: only if specifically denied injxn, not if only had the practical effect of denying an injxn, unless the latter passes  the Carson test: 1)the order might have some serious, irreparable consequence and 2) that the order can be “effectually challenged” only by immediate appeal. (If irreparable---would have sought permanent injunction!) 

INTERLOCUTORY APPEAL

1)controlling question of law as to which 2)there is a substantial ground for difference of opinion and that an immediate appeal from the order or decision 3)may materially advance the ultimate termination of the litigation

Clark-Dietz(5th 1983)

No legal question articulated-merely fact questions, so no interlocutory appeal

Torrez (NM 1932)

Don’t have to appeal if you get certified on interloc—it isn’t waived if you wait’til the end.

EXTRAORDINARY WRITS: error, mandamus, prohibition, superintending control [in NM –all go directly to Supremes except error

28 USC 1651 in aid of their respective jurisdictions and agreeable to the usages and principles of law; Fed Rule App. P. 21, Title V

[Superintending: see Carrillo, above]

LaBuy (US 1957)

1)Power –would they get it on appeal? 2) Discretion

Where subject concerns the enforcement of their own rules, mandamus should issue to prevent such action there under so palpably improper as to place it beyond the scope of the rule invoked; abdicated judicial function.

Special master-complexity plus congestion insufficient to warrant reference to a master. (Rule 53-Masters)Non-jury: exceptional circumstance, jury: complex & exceptional, findings can be submitted as evidence.

Prudential v. US Gypsum (3d 1993)

Special master again. [28 USC 458 disqualification] Mandamus appropriate if petitioner demonstrates that it lacks the adequate alternative means to obtain relief and that rt to issuance is clear and undisputable.

Bauman (9th 1977)

Trying to use mandamus to block notice requirements in class b2 action. Mandamus guidelines: 1)no other adequate means to attain relief; 2) damaged or prejudiced in a way that won’t be correctable on appeal; 3) dc order is clearly erroneous as a matter of law; 4) oft-repeated error by dc; dc order raised new and important problems, or issues of law of first impression. NOT BRIGHTLINE; Here all five went against petitioner.

Stanley v. Raton Bd. Of Education  (NM 1994)

Writ of prohibition to district court to prohibit Bd from attempting to terminate Superintendent; Dist Ct found it lacked jurisdiction. Appeal to SCT  which held that Board was not an “inferior court” therefore was no  jurisdiction for writ of prohibition. Should have been a mandamus here anyway—to force public functionaries to do something, but district court ruled impliedly on merits that mandamus would do.  No punishment for getting wrong one. Also: S.Ct and DC have concurrent jurisd over inferior stuff. 

Chappell (NM 1996)

Petition for writ of prohibition or in alternative for superintending control to bar lawyer from representing Los Poblanos in breach of K suit, when lawyer took active role in the discussions and negotiations of the promise to build a park for the Neighborhood Association. 1) Case of first impression, 2) relief on appeal wholly inadequate 3) judicial economy. 

Sender v. Montoya (NM 1963)

District court denied 41e motion (failure to prosecute) when plaintiff had only file request for admissions; D sought to compel dismissal through mandamus;  Mandamus statute: 1) duty (but can’t control discretion) 2) won’t issue when there is a plain, speedy remedy. Supreme decides that request for admissions are insufficient. Will petitioners rt to appeal at the end of the trial be speedy and adequate so as to prevent irreparable mischief, great hardship, costly delays and unusual burdens of expense? Also: line of discretion is not clearcut

CERTIFICATION 

Statutes created to remedy inconsistencies in state and federal interpretation of state law.

Mason(1st 1967)

Rhode Island Federal district court performed an Eerie educated guess as to what the Mississippi Supreme Court would do if confronted with question of products liability and privity in K. The only state that still demanded this, but dicta in MSSCT case that lent itself to being overruled. SO RI district court took Eerie guess that MSSCT would overrule. 

Thereafter MS state decisions were still applying privity rule=inconsistency in fed and state interp. MS finally overruled it years later, no cites to RI fed case.     

Schlieter (NM 1989)

Wouldn’t take fed court cert; Avoidance of advisory opinions: won’t take without factual development, and won’t take it if it’s not determinative of case or at least issue and won’t decide constitutional questions if don’t have to. Conceptual attack on advisory opinions and practical attack on reality of law and fact entangled. Bifurcate 1) not important 2) not dispositive. ONLY ONE EVER TURNED DOWN. [End run strategy.] 

RELIEF FROM JUDGMENTS

R. 60 tension between finality and justice

Rule 60a-clerical

60b- 123 one year limit and reasonable time; 4-8 reasonable time only

1)mistake, inadvertence, surprise or excusable neglect 2) newly discovered evidence 3)fraud, misrep, other misconduct; 4) void 5) judgment satisfied or ought no longer to have prospective effect 6) any other reason justifying relief; not listed: 7) fraud upon court 8) independent action for relief
Need timing, grounds, and prejudice

[Strategy note: R. 60 might help if you are being attacked on RJ/CE grounds]

A-Plus answering (EDNY 1977)

B1 motion denied for untimeliness, and unreasonable length of time even if within a year

Client authorization and business not excusable neglect; mailed but not filed-must be filed to meet time req. 

Lasky (ED Mich 1978)

Health insurance for union members; Class settlement not a reasonable time: 1)time between entry of judgment and R. 60b motion (sandbagging) 2) the time parties became aware of the ground supporting their motion 3) changes parties may have made in reliance on judgment

Dozier (NM 1994)

Recharacterization of divorce property for tax reasons; district court granted 60b1,  SCT reversed: if you know grounds for 60b motion in time to get a R.59 new trial-then can’t use 60b to circumvent that time limit.

Lucero(NM Ct.App. 1991)

WC statute very similar to R. 60-lawyer accidental misrepresentation to judge in describing earlier hearing; [Remember Kelly Inn:] does the WCA have jurisd for R. 60 motion if case is on appeal? –yes-usually will be remanded (rare exceptions-if pure error of law application from first appeal-what’s the point?; irrelevant to disposition of appeal; when clear remand will serve no purpose but delay…)

Judicial error can be included Rule 60b1; 2) but can’t undercut time requirement of appeal & new trial motions 3) but if those aren’t in issue (here—no R. 59 in WCA; and it’s already on appeal anyway-so you aren’t undercutting it!--) then go ahead with R. 60 opening! 

Deerman (NM Ct.App. 1993)

60B motion for error of law judgment must be filed within time limit for an appeal of the judgment: no circumventing

Padilla  (Ct.App 1992)

Must motion for NT in order to do 60b1;  Lawyer’s neglect was not excusable for 60b1-parties are bound by acts of lawyer;  60b6 any other reason has to be a reason other than one of the other 7! 

Also: this was an SJ (answer was filed); default is treated more liberally than SJ (R. 56) under R. 60.  

NEWLY DISCOVERED EVIDENCE

60b2: could not have been discovered with due diligence in time to file for R. 59 NT

Malandris (10th 1981)

B2 and B3(fraud) ; In fed court—you can do a Rule 60 motion while it’s on appeal- but better to request remand from Ct.App- that way no trap if you aren’t sure there is no jurisdiction-inhibits conceptual arguments.

Extrinsic-quicker R.60 (judge bribery, lies that invade the whole process(meeting “cancelled” by lawyer)

Intrinsic-perjury

Technically no distinction in rules-but---

Judge in Malandris: Doesn’t matter—judge would not have changed his position;

Also: appellate remittitur!

Fowler-Propst (Ct.App. 1991)

P bought house for X; Expert said house was worth X-69; jury award of 69; P then sol house for X +50. Rule 60 b2 newly discovered evidence, & b3 fraud. B3 tossed out because no PEP. Also b6—but can’t make an end run with b6 if really what you are asserting is b1-5. Evidence must exist at the time of trial: new “old” evidence. 

Ted opinion: but wasn’t expert just testifying to present? Also: legislated exceptions to finality: WCA/MalMed. When might new evidence obligate reopening: a) no money damages b) recant c) fraud/b3 (Rule 9 specificity); fraud gets clear and convincing

Syms Idaho 1971

Gas station eminent domain suit/deposition found from former lawsuit; remember: can ask ct.app. for remand;  B3: obvious-testimony was root of belief. Liberalization of perjury in case for fraud under 60b4: “will not be weighed; but rather was judgment in part obtained upon it?” (different that probably affected the outcome…)

AC v. CB (Ct.App. 1992)

Lesbian couple had child; Oral K: no judicial order- took a sj with prejudice on it, then moved for 60b3 fraud. Ct.App held should be an evidentiary hearing at least. Fraud: misrepresentation of fact, known to be untrue by the maker, and made with an intent to deceive and to induce the other party to act upon it with the other relying upon it to his injury or detriment.; Also 39-1-1 (30 day statutory rt to re-open-doesn’t preclude R. 60b).

60b4 VOID

SMJ, PJ, DP

Alvarez (Ct.App. 1993) 

Peremptory challenge refused by WCJ; Didn’t attack this in appeal, but assert jurisdictional-which can be raised for first time in collateral attack under 60b; but Ct says should have been raised on appeal. [Wineman decision: void subsequent actions by WCJ if refuses to recuse, Court says that’s not the same void.] Won’t extend void beyond PJ, SMJ, DP. Can’t do this with 60b4: should have raised it on appeal; Can’t use 60b4 to get around a RJ final order; refusal to recuse is not juridictional.

Rule 60b4
Default
Appeal  no argue
Appeal do argue

SMJ

ok

nmyes/fedno


no

PJ

ok

no-must raise or waive
no

DP

ok

no



no

(lack of notice)

Rule 60b5

1) satisfied; discharged

2) prior judgment it’s based on is reversed

3) no longer equitable prospective application

Rule 60b4: when it’s void-there’s no discretion-must re-open; Ct’s preference to get everything into trial
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