Attack Outline – New Mexico Water Law – Em Hall – Spring 2007

Fundamental Principles

Law of Prior Appropriation


1) Beneficial use is the basis, measure & limit of a water right


a. Beneficial use = human intervention with nature, making the water do 



    something it wouldn’t otherwise do


2) Beneficial use = both private use & public good

Characteristics of Water Rights


1) Apputenenacy


2) Nonriparianism = private right of condemnation


3) Continuous beneficial use – subject to forfeiture/abandonment

Attributes


1) Quantity: CIR = proxy for beneficial use


2) Priority

Establishing a New Water Right
Surface Water











1) Is it Pre-1907 or Post-1907?

2) If Pre-1907:

a. Divert the water and apply to beneficial use


b. Priority relates back to first manifestation of intent


c. Others may challenge – burden on them to show detriment

3) If Post-1907:

a. Apply to OSE for permit to divert (date relates back to filing)


b. Burden on applicant to show unappropriated water, no detriment, public welfare


i. OSE has independent duty to determine the same


c. OSE may approve, reject, or approve with conditions
4) Does an exception apply?

a. Stock ponds – dam <10’, <10 acf; not for fish, aesthetics, recreation (post-2004)
Ground Water











1) Has basin been declared?


a. If no, then drill the well


b. Others may challenge – burden on them to show impairment


c. Mendenhall rights – pre-basin right if development begun before declaration, 
  
  
    continued w/ due diligence

2) If declared, has basin been closed?


a. If basin closed, then no new water rights – must transfer water rights in

b. If open, then apply for a permit, as with surface water


i.  Burden on applicant to show unappropriated water, no impairment (OSE has 


    independent duty to determine the same)


ii. OSE may approve, reject or approve with conditions
3) If basin declared but open, which basin is it? (Determines unappropriated water)

a. Generic basin


i.   OSE default policy – the 80/40 rule



ii.  Unappropriated water = if new well will not reduce the static water level of 


     existing wells (measured from bottom of well casing) more than 80% over 40 


     years


b. Lea County


i.  No recharge


ii. Unappropriated water = water in the top 2/3 of the aquifer that will not be 


     consumed by existing wells in the next 40 years


c. Mimbres


i.  Recharge from river (so no time component)


ii. Unappropriated water = water that can be used without forcing any other well 


    to raise water from below 230’, or cause a decline in the static water level of 


    >2.5’ a year


iii. Since average drawdown = 102’, no new wells if static water level is <128’


d. Rio Grande (MRGAA)


i.   Unappropriated water = groundwater that can be pumped UNTIL its effects 


     begin to be felt on the river; purely a time-based standard



ii.  Closed as of 9/13/2000 – application must have been filed before that


iii. Applicant must have valid surface water rights in hand BEFORE pumping

4) Does an exception apply?


a. Domestic wells



i.  OSE must grant permit for well for domestic use; regs limit to 3 acf/year



ii. Cities may limit


b. Stock wells – similar to stock ponds
Transferring a Water Right

1) Principles:


a. Water rights are property rights – they are inherently transferable 

b. But water is a public resource, so there are some constraints on rights to transfer


c. Also private use rights to shared common source – rights of other users limit transfer

2) Requirements for all transfers:

a. Limitations 


i.   No detriment or impairment of other rights




(1) Focus on point where private right attaches to public source – changes 



     in the array of access to the source


ii.  No increase of net depletions in the system




(1) Condition transfers on historic availability at “move from”



iii. Not contrary to conservation or public welfare




(1) No consensus on how to define public welfare


b. Three types of transfers


i.   Purpose of use



ii.  Place of use



iii. Point of diversion


c. Transfers must follow statutory procedures



i. Application; notice; protests; OSE makes determination; OSE rules on 

 

   application; de novo review in district court
2) Is transfer Surface-Surface?

a. No increase in net depletions; No detriment, regardless of priority

3) Is transfer Surface-Ground?


a. Clodfelter – supplement variable sw source with constant gw


i. Generic transfer – should have to prove no detriment or impairment, regardless 


   of priority; but transfer need not be to gw that is source of sw right

b. Templeton – sw source has been impacted by gw pumping



i. “Reasonable alternative to priority enforcement” – allow the sr sw user to 


    impair the jr wells; as both wells drop, enforce priority


ii. Applicant must show



(1) Valid sw right




(2) sw fed in part by baseflow from gw




(3) jr appropriateors intercepting water that would feed sw right




(4) proposed well taps the same gw that was source of original right

4) Is transfer Ground-Ground?


a. No increase in net depletions; No impairment

b. Impairment is situation specific – ct defers to OSE (no constitutional or statutory def)


i.   Generic: Impairment = unreasonable impact (economically) 



(1) OSE default: reducing the static level of existing wells >80% in 40 yrs




(2) OSE may consider water quality (e.g. increase in salinity) if it affects 



     beneficial use



ii.  Lea County




(1) Impairment = transfer will cause existing wells to no longer have 40-yr 


     supply from top 2/3 of aquifer


iii. Mimbres




(1) Impairment = causing water level to drop >2.5’/yr or existing wells to 



     have to raise water from deeper than 230’



iv. Rio Grande – MRGAA




(1) Impairment = causing static water level to drop >2.75’/yr

c. OSE may approve transfer with conditions that eliminate impairment
5) Is transfer out of an acequia?


a. Acequia commission may veto IF:



i.   It adopted rules & bylaws requiring permission for transfers



ii.  It finds transfer will cause detriment (how define?)



iii. It issues written decision

State Engineer & Adjudications
1) Does the OSE even have jurisdiction over this water right?

a. Arguably not over unadjudicated pre-1907 rights – see statute

b. OSE may not regulate pre-basin wells, Medenhall wells


c. OSE decisions subject to judicial review



i. Theoretically de novo; practically lots of deference (technical expertise)

2) What’s the process for OSE determination of water rights?


a. Three parties: applicant, OSE, protestant(s)


i. Protestant(s) must have standing; “substantially & specifically affected”


b. Applicant files

c. Applicant publishes notice – protestants must respond quickly


d. OSE Hearing


e. OSE makes determination


f. Appeal to state district court – “trap for the wary”



i.  W/in 30 days, appellant must either publish 4 times, once a week; or personally 

    serve all parties



ii. Otherwise, ct will throw out the appeal
3) What’s the process for adjudications?


a. Scope: must include ALL rights on a stream system (McCarran); join all claimants


i. But definition is both physical and legal


b. OSE files suit in state or federal court (interpleader); or suit begins btwn 2 users

c. OSE conducts hydrographic survey, determines its view of water rights, makes offers 

    of judgments


i.  If claimant agrees, no need for them to act



ii. If claimant disagrees, must bring counter-evidence


d. Sub-file orders finalized



i.  In state ct, final unless ct says it remains open



ii. In fed, open unless ct says closed


e. After rights settled btwn OSE and claimants, inter se stage – claimants challenge e.o.

External Constraints on State Water Law

1) Federal Reserved Rights

a. Implied from express reservations of land


b. Have priority and quantity like state water rights; but not based on beneficial use


i.  Priority = date of the reservation



ii. Quantity = amount necessary to fulfill purposes of reservation




(1) But-for test: but-for a reservation of water, would fundamental purpose 


     of reservation be defeated?


c. Attach to unappropriated water at the time of the reservation


d. Alternative strategies:



i.   Buy out water rights upstream


ii.  Apply for water rights under state law



iii. Argue for federal non-reserved rights (unsuccessful); or preemption


iv. Argue more water needed to “secure favorable conditions” for water flows


v.  Control access to the water with land regulations
2) Indian Water Rights


a. Federal reserved Indian water rights



i.   Construe quantity broadly, unlike other fed reserved rights


ii.  Priority = arguable whether date of reservation or time immemorial; ct usually 


     goes with date of reservation (or date reservation was promised)



iii. Quantity = PIA or homeland standard (AZ)

b. Pueblo water rights



i. Feds never owned the pueblo lands, so they could never make an express 


   reservation of land from which the ct could infer a reserved water right


ii. Mechem doctrine: pueblos have first priority to the quantity equal to HIA 


   1848-1924, plus domestic use as of 1924



(1) Attaches to lands pueblos still own + replacement lands



iii. Some pueblos also own Winters rights and/or state water rights
3) Endangered Species Act


a. Federal regulatory control of water within the state


b. No quantity, no priority – cannot be administered like state water rights


c. Paramount, not prior; premised on fed supremacy

4) Interstate Compacts & Equitable Apportionment

a. Hinderlider water: state water rights only attach to an equitable share of interstate 

    rivers


b. Water to meet these obligations need not be obtained according to state law


c. Three ways to divide the waters



i.   Act of Congress



ii.  Equitable Apportionment suit



iii. Interstate compact




(1) Flow-based – good for downstream state (Rio Grande)




(2) Depletion-based – good for upstream (Pecos, initially)
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