Leasehold Estates FLYING SQUIRREL WOMBAT

	Type of Leasehold
	Definition
	Creation
	Termination

	Tenancy for years
	Tenancy that last for some Fixed period of time
	“To A for 10 years”

Lease longer than 1 yr, writing. 

UORRA governs residential leaseholds & makes sure written lease no matter length.  (But oral leases may not be invalid per se.)
	Ends at end of stated period w/out either party’s giving notice.  Can be interrupted b4 term ends.  “Lease to you for 10 years unless I find another T.”

	Periodic tenancy
	Tenancy for some fixed period that continues for succeeding periods until either party gives notice of termination.

No fixed term, annual rental payable by mo? Can be either mo or yr.  DO both on exam!! 
	“To A from month to month”

Or

“To A, with rent payable on the first day of each month”

Or

Landlord elects to bind holdover T for an additional term
	Ends by notice from 1 party at least equal to length of time period (e.g., 1 mo for a mo to mo tenancy).  At CL had to be at the end of the term as well.  1st to 1st.  BUT see T.W.I.W.- short notice ok for following term.

Exception: 6 months’ notice required to end year-to-year tenancy.

	Tenancy at will
	Tenancy of no stated duration that lasts as long as both parties desire.
	“To T for & during pleasure of L.” (Even though language gives only L right to terminate, L or T may end it at any time.)

Or

“To T for as many years as T desires”

(Even though the language only gives T right to terminate, L or T may terminate at any time.)  BUT SEE

Garner- a tenancy at will for only T turns into a LE determinable. Perhaps majority will today.
	Usually ends after one party displays an intention that tenancy should end.  May also end by operation of law (e.g. death of a party, attempt to transfer interest)

“Despite fact a number of cts follow Garner when it comes to a tenancy at will of T; in reverse situation often conclude a tenancy at will of L is also at will of T, i.e. a tenancy at will.” CGF



	Tenancy at Sufferance
	T wrongfully holdover after the termination of the tenancy.
	B’s lease expires, but B continues to occupy the premises.
	Terminated when L evicts T or elects to hold T to another term. [Most jurisdictions consider holdover mo-to-mo periodic tenancy.]

Diff tra trespasser & holdover:  holdover originally had rights on prop, trespassers didn’t.  T can’t claim to be trespasser to get out of holdover.


License v. Lease- License can terminate at will of licensor. Leases need will of both. (Unless auto. termination).
Delivery of Possession

	American Rule (minority of U.S. states follow this rule).
	Only makes L put T in legal possession.  At onset of tenancy there isn’t legal obstacle to possession.  (There may not be a physical obstacle.)
	Hannan v. Dusch- When date to take possession arrives, still a holdover T.  Note- no covenant in lease that promises actual possession, only legal possession so American rule followed.

T can’t stop paying rent b/c L failed to deliver legal right to possession.  Campbell says while T2 remains in undisturbed possession, T2 must pay rent.

	English Rule (majority of U.S. states follow this rule)
	L duty to put T in both actual & legal possession. {From a K view this may be best based on expectations of parties & notice.} 
§26 of NMSA codifies English rule but softens it, allows discharge of duty if T makes reasonable efforts.
	Landlocked parcel did not satisfy English rule b/c delivery impossible.  [Implied right of entry not met.]

T can’t stop paying rent (in possession) b/c L failed to deliver legal right to possession. 

Campbell says while T2 remains in undisturbed possession, T2 has an obligation to pay rent.


Comparison of Assignments v. Subleases

Formalistic rule:

1. T conveys entirety of interest to T1 assignment.  

2. If T conveys all but one day, it is a sublease.  

3. If T transfers all interest in part of premises assignment.

4. Right to reentry? Some say sufficient interest retained in T to NOT be an assignment. 

5. Others this is not enough left, sublease.  (Split) Remember for exam!
Modern Approach: intent of parties.
	
	Assignment by L
	Assignment by T
	Sublease by T

	Consent
	T consent not required
	L consent may be required by lease

Ernst v. Conditt- [sublease, assignment?]  under both a lease & assignment, POK made T1 liable no matter what.  Right to reentry not enough for sublease.  Assignment. 

Headleases- T must get permission to transfer.  Lease silent about what T allows to transfer.

Split-

· L can deny arbitrarily. (Maj. View).

· L can only say no to a transfer with a reasonable basis.  “Commercial Reasonability”. (Min. view).

Rule in Dumpor’s case- provision that allows an assignment by T only w/L’s permission.  If L agrees to an assign & if L doesn’t expressly reserve right for permission of T1 for a subsequent assignment, need for subsequent permission ends. [T1 can assign to A w/o permission of L.] 

1. Odd CL rule that shows need to limit restrictions on alienability.

Only applies to assignments, NOT subleases! 

NOTE: Had T1 taken on all of T’s covenants expressly, would probably not apply.  On exam, mention this.

Kendall v. Ernest Pestana, Inc.- [commercial lease, not residential.]  Issue- silence in head-lease meant must be a reasonable commercial basis for denial.  Now what for commercial K’s? Exam
6. Parties can stipulate transfer can be denied for any reason. Can K for this. 

7. Parties can include a termination & recapture clause in K when there is a desire to make a transfer.

Residential leases apply min or maj?  It depends based on facts. Closer relationship tra L & T greater need (probably) to have ability to decide who is a T.  (and vice versa).

Co-ops- b/c owners are collectively liable, cts say personal close relationship, L able to look at other, relevant reasons in deciding who can be a T. 
	L consent may be required by lease

	Privity of Estate
	Assignees & T are in POE
	Assignees & L are in POE
	Sublessee & L NOT in POE.  Original T remains in POE w/L

	Privity of K
	Assignee & T NOT in POK.  Original L & T remain in POK
	Assignee & L NOT in POK.  Original T & L in POK.
	Sublessee & L not in POK.  Original T remains in POK w/L. 

	Liability for Covenants in lease
	Assignees liable to T on all covenants that run w/land b/c of POE

Original L remains liable to original T on ALL covenants b/c of POK
	Assignees liable to L on all covenants that run with land b/c of POK

Original T remains liable for rent & ALL other covenants in lease b/c of POK
	Sublessee isN’T personally liable on any covenants in original lease & cannot enforce L’s covenants.

Original T remains liable for rent & ALL other covenants in lease & can enforce L’s covenants. 


Landlords remedies

	Eviction
	L permitted to end lease & evict T for nonpayment of rent.  

	Summary proceedings
	(unlawful detainer)  Usual method of eviction by summary judicial proceeding.

	L self-help
	Some state forbid, others permit as long L acts peacefully, doesn’t use unreasonable force.

Berg v. Wiley- [T in default in possession of prop] Modern trend against self-help when T defaults. Ct finds self-help wrong.  L entry under CL:  Must have a legal right to repossession & retaking must be peaceful.

FOR EXAM: Even if you could do self-help reasonably, from now on, repossession must be done w/summary proceedings to retake possession.  Number of cts use this, large number still follow CL w/accent on “peaceful”. Ct suggests self-help sets up possibility of a violent confrontation, so hard to be peaceful.  

Note: Some jurisdictions allow T to waive right of no self-help.  Others say T can’t waive right, no matter what lease says.  NM law is mixed.  Residential summary procedures required.  Commercial lease follows CL if means peaceful.

	T abandonment

T leaves w/o a present intent to return w/o paying rent. {T’s offer to surrender.} [surrender isn’t abandonment.]
	T abandonment is offer to surrender lease. L may (1) accept, thus end lease [T liable for rent up to that point & damages from abandonment] (2) reject & leave untouched [T liable for rent, some jurisdictions mitigation of damages, below] (3) reject, retake possession & relet on behalf T.

1. What acts of L constitute acceptance of surrender? {Re-renting not acceptance.}

a. Hinges on intent of L in retaking premises.  

i. Benefit of T? Rent coming in.  Not acceptance.

ii. Re-letting inconsistent w/T rights? Implied acceptance of surrender & terminating lease.  [No T rental obligation from time this happens.]

Mitigation- Sommer v. Kridel- [Not ruling on commercial leases.] CL no duty to mitigate. 42 jurisdictions impose duty to mitigate. L takes reasonable steps to mitigate.  

2. Traditional K mitigation, breaching party must show non-breaching party mitigated.  

a. Here, non-breaching party has duty to show mitigation. Reverses burden.
3. “Vacant Stock Rule” T can’t treat breached place different from others.  

4. Traditional K- failure to mitigate, P gets diff tra what would have gotten had mitigated. L loses out on damages entirely since could have avoided by reletting. Split- Some follow this, others follow this cases holding. 

5. Unnecessary under CL, but if L chooses to do so, must do so reasonably.  

a. L re-lets for benefit of T (states intent), but does so w/less rent & below FMV.  200 orig. rent, FMV 180, new T pays 150.

b. Remedies?  Original T pays difference tra original rent & FMV.

c. More than rental value? (Assuming no release from lease or surrender) T extra $ from L. 

i. But some cts don’t follow.  If L accepts surrender, L gets more $$, L keeps it.

ii. Liability of future rent done w/T, logically L is entitled to higher rent. May be possible to keep first T on hook & still get increased rent in some jurisdictions.


Surrender

6. Can be express- like letter from Kridel to L (offer), but L must accept to end leasehold.  (Statute of frauds, must be in writing.)

7. Can be implied- normally arises in context of abandonment.

a. Terminates need for T’s future rent, but does not relieve T for past rent and/or damages. 

b. “Doctrine of anticipatory breach”- (K approach) loss of profits L would have had if T had not stopped paying rent. Creates additional damages if allowed.  Under CL, normally not allowed until each mo passed under prop approach.

i. Normally need 2 things:

1. Repudiation of lease.  Leaving not enough. Must be clear that T doesn’t recognize K as valid.

2. Failure to pay rent.  

ii. If both exist, L can seek diff tra rent of unexpired term minus FMV of unexpired term.  {Looks forward, not back}  

Landlord’s Obligations to Tenants

	Legal right to possession.
	In some jurisdictions, L must put T in actual possession as well.
	English v. American rule applies here. (See chart above)

	Quiet Enjoyment
	Implied promise of L to T that T will be left alone to enjoy prop. Breached by eviction or constructive eviction.
	Breached when L’s conduct deprives lessee of beneficial use of premises, either by positive acts of interference or by withholding something essential to full enjoyment & included within terms of lease.

	Constructive Eviction 
	Expands traditional notion of quiet enjoyment: “any omission or act of L that renders premises substantially unsuitable for purpose for which they are leased.”  

B4 leaving, T must tell L & give reasonable chance to fix.  If Ct. doesn’t find, abandonment.
	Reste Realty Corp v. Cooper- [rain floods] commercial lease.

T use & enjoyment must be substantially interfered with. Measures substantial interference subjectively & considers purpose premises leased, foreseeability of type of interference, potential duration of interference, nature & degree of harm caused, & availability of means to abate interference.

	“Caveat Lessee”
	CL position- absent express covenant or promise about nature or condition of premises, no implied warranty. 

2. Also, no liability for injures suffered as a consequence of premises.  {Exception: L’s negligence.}
	6 conventional exceptions to Caveat Lessee-
1. Short term furnished apartment- T doesn’t have time to inspect or make repairs.  

2. Duty of L to disclose latent defects- problems T not able to see. (no duty to fix though)

3. Duties of L to make common areas reasonably fit & maintain them- L needs to take control of these.

4. L obligation to make promise repairs carefully- T lulled into sense of inaction since L is doing it.

5. Fraudulent misrepresentation of the condition of the premise- can’t mislead T about fitness of premises.  

6. Abating immoral conduct or nuisances- B/c L has right to this, needs to promote quiet enjoyment of land.

	Illegal lease theory
	Leases made in violation of housing codes violations are unenforceable.  
	Limitation- violation has to exist at time lease entered into (can’t emerge later)

	Implied Warranty of Habitability [IWH]

(Gets rid of Caveat Lessee, most sweeping of modern reforms)-
	Maintain premises in a habitable & reasonably safe condition. Connection tra fit premises coupled w/T paying rent.  Failure to put & maintain gives rise to ability to stop paying rent. Most jurisdictions limit this to residential leases NOT commercial.

How to calculate damages under IWH
Hilder- “Fair rental apartment as warranted [lease rent evidence of amount] minus fair rental value in current, unfit condition.”  Will always be damages calculated.

Some jurisdictions- “difference tra rent under lease minus apartment’s fair rental value in its unfit condition.”  Issue- L may have already reduced rent for being bad.  0 Damages.  

Other jurisdictions- “Agreed rent is reduced by a % equal to the % of lease-value lost by T in consequence of L breach.”

Examples: 

· No crossing picket lines. breaches IWH though L is not insurer of services, conditions violate IWH outside L’s control (even naturaldisasters

· Are services & amenities included by IWH? Scope is residence itself only, other things fall outside IWH.  

T asks for lower rent b/c dump. T asserts IWH.  Can he?  Yes, a party can’t waive warranty.
	Hilder v. St. Peter- [bad house] implied warranty in lease that L will keep premises safe, clean & fit for human habitation.  Also, obligation to pay rent is dependant upon maintaining apartment in habitable condition.  

IWH covers all latent & patent effects in essential facilities of the residential unit.  Cannot waive right IWH. 

· Any housing code violation makes out a prima facie case.

DoesN’T cover-

8. T actions that make place unsafe.

9. L must be given time to cure problems once finds out.

10. Minor code violations may not breach IWH.

Once a breach of IWH, all K remedies are available. {Recession, damages, lease termination, punitive damages for willful & wanton disregard for responding, etc.}

1. T does not need to abandon premises b4 taking action. (Diff. than constructive eviction)

a. T can repair & deduct cost of repairs.  (NM doesn’t have this as part of IWH).

	L tort Liability
	Majority jurisdictions don’t impose strict liability or recognize general duty of care.  Instead, CL exceptions (4) create L liability: 

1. Defect existed at start of tenancy. (Pre-existing)
2. Open to public as common area. [Only one that applies to 3rd party injuries]

a. L use reasonable care to keep area safe

b. Notice of known danger & reasonable steps taken to correct it. 

3. L knows about condition or should’ve.

4. Latent defect (not open or obvious).
	Examples: 

· Horse trail.  Under public use exception liable. Open to public, existed at time of lease, & L knows about condition. 

· Farm rental with silage auger already there. Child injured. L not liable b/c open & obviously dangerous.

· Speed bumps in commons.  L liable under common use exception.  

· T’s attacked in lot owned by L.  L not liable since attackers not known by L. However, when attackers are other T, L is liable based on foreseeability.  

On Exam- questions determined on a case-by-case basis.


T remedies for Breach of IWH

	Remedy 
	Result

	Terminate lease, recover damages
	T vacates premises & recovers damages. (e.g. relocation costs & difference tra lease rent & cost of substitute premises)

	Continue Lease, recover damages
	T remains in possession & recovers damages (rent reduction): (1) difference tra agreed rent & FMV of premises as they are, or (2) difference tra the FMV of premises if they had been warranted & FMV of premises as it is.

	Continue lease, use rent to repair
	T remains in possession & may use reasonable amount rent to repair defective conditions.

	Continue lease, withhold rent
	T remains in possession & after notice to L, places rent in escrow until default eliminated.

	Defense against L’s action for rent
	T may use L’s breach as a defense in an action by L for rent.

	Retaliatory eviction doctrine
	If L seeks eviction of T b/c of IWH assertions, may jurisdictions will deny eviction.  


Tenant’s duties to Landlords

	Obligation to pay rent
	Used to be an independent obligation, rent paid no matter what L failed to do.  
	Most American states treat this obligation as dependant on L’s performance of his obligations, especially w/respect to residential leases. 

	Waste Avoidance (negative duty) protect L’s reversionary interest.  Waste can terminate lease.  
	T must treat premises so as not to injure prop during leasehold.  

Minor wear & tear doesn’t constitute waste. 

Includes duty to repair & duty to avoid damage.

(Note: CL had duty to make repairs, today L obligation in most cases.)
	2 types of waste:

Voluntary waste- affirmative act of T that causes injury to premises. (taking down walls, cutting down timber, etc).  

Ameliorating waste- Changes that make land more valuable are still considered waste by old CL.  Modern approach is less clear. (Depends on facts.)

Generally, allowed changes reasonably necessary for T reasonable use.

	T had to pay rent even when premise destroyed under CL.
	3 exceptions to general position in CL that T has to pay rent even when premise destroyed-

1. Renting part of building (no land involved) & whole building is destroyed.  Rent release.

2. Lease for entirety of land itself (building covers whole area) & it gets destroyed, not liable for rent. 

3. Short-term leases & the prop is destroyed, not liable for rent.  

Modern approach- Uses K to get relief from rent.  (Theory of frustration of purpose/impossibility of performance)

	Refrain from illegal uses
	T may not use premises for illegal activity.  When L finds out, can terminate the lease. 

	Honesty as to intended purpose
	T has duty not to misrepresent intentions.  Even if use if legal, if inconsistent w/ representations, L can terminate lease.

	Duty not to commit nuisance
	T has a duty not to use the premises to commit a nuisance.

	Circumstances excusing T of obligations (4)
	Sole use becomes illegal.  If T bargained for use that later becomes illegal, excused from performance.  Not available if T did not bargained for one specific use (now illegal) & land can still be used in a legal manner.
	Destruction of leasehold prop.  T may terminate the lease if premises are destroyed unless (1) T caused damage or (2) T agreed in lease that destruction is no excuse.  
	Loss by eminent domain.  Governmental taking automatically terminates the lease.  
	Frustration of intended purpose.  Commercial leases only.  T may be excused if (1) extreme hardship would result form (2) a 3rd parties unforeseeable action that (3) makes the mutually intended purpose (4) virtually impossible to accomplish.  


TRANSFERS OF REAL PROP

Statute of Frauds SOF- K for sale of prop must be in writing & include price, description of what buying, & signed by parties whom it will enforced against. [Most states don’t apply SOF to revocations of K for sale of real prop]
Exceptions to Statute of Frauds

	Partial performance
	P says despite lack of a suitable writing, parties entered K, & failure to enforce K would be detriment to 1 party.  Have to prove there was an agreement. Detrimental reliance.
	Exam- if parties have entered oral K for purchase land, there has been part performance & one party trying to back out of deal, answer should: 

1. Point out generally, oral K’s for sale of land unenforceable under SOF. 

2. Then, that there is an exception for part performance that unequivocally references K.  

· Buyers making payments, moving onto prop, making valuable improvements evidence K exists.  If buyer in question does less, decision can go either way, depending on state law. 

Hickey v. Green- check didn’t satisfy SOF since seller never signed it. 

“Action taken by purchaser must be unequivocally referable to oral agreement.”  [Did parties intend to be bound?]

3. Just b/c sold their house does not necessarily mean it was unequivocally referable.  However, seller admitted she made oral promise.  [Matters, if not under estoppel]
“Promise must be enforced in order to prevent detrimental reliance.” [Sufficiency of writing to make Court enforce K?] Check notation sufficient to meet prong, buyer would suffer detriment if K were not enforced.

	Equitable Estoppel
	When one party reasonably relies to his detriment upon an oral K for sale of prop, other party estopped from denying existence of K. Detrimental reliance.

(Less of evidentiary burden than Part performance, don’t have to prove an agreement, only that one party relied.)


Buyers Remedies for Breach of K

	Recission
	If seller breaches, buyer may rescind K & recover any down payment, but usually seller doesn’t agree to furnish title until closing, so buyer cannot rescind until then.

	Specific Performance
	Buyer has right to specific performance b/c the land is unique but a court generally will not force a seller to cure title defect; instead it will order specific performance with abatement in price due to title defect.

	Damages
	Most states, buyer may sue for diff tra K price & market value of prop on date performance due (benefit of bargain)


Seller’s remedies for Breach of K

	Recission
	If the buyer breaches, the seller may rescind

	Specific Performance
	Seller usually gets specific performance, but trend to deny specific performance if seller can easily resell & sue at law for damages.

	Damages
	Seller can sue for difference tra K price & market price when performance is due; alternatively, seller may keep down payment as liquidated damages if parties so intended & down payment amount bears some reasonable relationship to actual damages sustained. 


Duties of disclosure & Implied Warranties

	Duty to disclose

Stigma Statutes- (NM) broker & seller protection from not disclosing prop site of homicide, HIV, etc.
	CL was caveat emptor 

Johnson v. Davis- [leaky roof] fraudulent misrepresentation. Have to disclose any defect that is not reasonably discoverable.

· Seller has duty to disclose material defect not known or reasonably visible to buyer.

· Non-disclosure calculated to mislead is equivalent to fraudulent concealment.  Modern trend.
	Majority rule: seller must reveal all known material defects. Test is objective & subjective: reasonable person would attach importance to it? & person who buys it actually does. In some includes nuisances.  

Ackley- [haunted] Seller didn’t disclose. Held non-disclosure constitutes a basis for recession as equity.  

· Seller has duty to disclose when is defect created by seller buyer can’t see.

· Assumption was ghost reduced homes value. ct didn’t know, just assumed.

	Implied Warranty of Quality

Have b/c want to sue for economic loss w/out privity tra parties.  
	Builders liable for breaches of express warranty that runs to benefit subsequent purchasers for some reasonable time. modern
Limitations- 

· Latent defects only, undiscoverable w/reasonable inspect.

· Reasonable time period. (6 yrs c/o uniform land grant).

· Clock starts when builder first sells it. 

· Warranty is of average workmanlike quality.

· Cause action against builder, not person sells home. To sue seller, buyer rely on fraud, misrepresentation causes of action. EXAM.  
	Lempke v. Dagenais- privity of K is unnecessary for implied warranty of quality of workmanship for latent defects.

Only need when subsequent buyer since original buyer has privity of K. {exam}

Exam tip- Doesn’t apply in sale of commercial buildings or used homes. Some cts allow warranty disclaimed.  

	Implied terms (marketability & warranty of quality)

Abstract of title- history of piece of prop that is subject of K.  Who owned it when, etc. 

Marketable title- reasonably free from every reasonable risk of attack.

Insurable title- lesser standard, insurance company will insure it.
	Majority rule- restrictive covenant makes title unmarketable b/c constitute encumbrance on title. Existence of zoning ordinance normally not an encumbrance that changes marketable title, but violation of one will make title unmarketable.

Conklin v. Davi- [issue marketability] Buyer wants out of K b/c part title via AP.  Held: If seller can establish title c/o AP, buyer can’t get out of sale, title is marketable. Satisfies all requirements such that another record title-holder wouldn’t win.

· PP- Buyer is paying full value for prop, part AP may be worth less than if it were c/o marketable record title.  

· K also didn’t say time being of the essence. Always want. Means that in this kind of suit (w/o time language) seller has until final decree (end of this lawsuit) to perfect title. EXAM.

· Ties buyer’s hands until seller can or can’t show perfected title.
	Lohmeyer v. Bower- Home violated restrictive covenants & municipal ordinances. Seller wants rescind K b/c not marketable title.

· Here, K provided conveyance done w/all restrictions of record.  (Waived right of restrictions, NOT violation of restrictions.) Zoning and/or covenant violation enough to create encumbrance.

· Example- If A’s land is a servient estate & A wants to sell, A does not have marketable title.  Would have to get buyer to take subject all encumbrances on the records.  If unrecorded, protected as a BFP.

	Equitable conversion- who bears risk in period tra enforceable K & close? Who owns what during gap if prop is lost or damaged.
	Traditional English Rule- at K formation, buyer equitable owner of prop, any loss on buyer. {MAJORITY RULE}

1. Buyers interest is land, seller’s interest is $$.  (Reasoning).

2. Majority U.S. jurisdictions follow, but most hold if prop insured by seller, proceeds held in trust for buyer.  [American addition] [Buyer has risk of loss]

a. Parties can stipulate how they want to spread loss.

Massachusetts Rule- if home burns, failure consideration since seller can’t deliver what promised (house) condition of K so K fails. {MINORITY RULE} [risk of loss on seller]

Pre-printed land sales- Seller bears burden (person in possession) instead of buyer. Person in possession has incentive to have insurance. Applies CA, IL, NY, MI, few others. [Means express language will overrule these presumptions.]


Methods of Title Assurance

	Warranties- express statements from seller warranting buyer from title defects.  
	General warranty deed- warrants against all defects no matter if arose while grantor had prop or b4.

Special warranty deed- warrants against defect while grantor was owned prop.  (Less than general warranty deed)

Quit Claim deed- whatever I have, I give to you & I am not warranting that it is anything in particular.  Usually used w/family.

	Title Insurance- policy issued by title insurance co insuring grantee against defects in title.  Usually accompanied by a search of records.   
	Exceptions & exemptions diminish protection.

	Public records search- search records to come up w/conclusions about quality of title. In SW, title insurance co does this.
	Search may have gaps. Educated guess about state of title.


Recording Acts & Chain of Title 

Recording Statutes

Recording Acts- Every buyer held to constructive notice of recorded documents in their “chain of title”. INCLUDE ON EXAM!! When these apply, reverse CL idea of 1st in time, 1st in right. Do not apply to donors or donees or heirs. {If a fact pattern asks which of 2 subsequent donees would prevail, apply CL rule (prior in time) to facts, not recording statutes}

Chain of title definition- scope of search required by that jurisdiction for each link in chain.

1. Standard- 1st name in to 1st name out. Some require more than this.  (below) Lacune (gaps) inherent in recording system.
Presume that first person is owner unless someone else can show themselves to be BFP.
	Type of statute
	Typical language
	Effect

	Race (NC, LA)
	“No conveyance or mortgage interest in land is valid against any subsequent purchaser whose conveyance is first recorded”
	Grantee who records first prevails. 

	Notice
	“No conveyance or mortgage of an interest in land is valid against any subsequent purchaser for value w/out notice thereof, unless it is recorded”
	Subsequent bona fide purchaser (BFP) (i.e., for value, w/out notice, actual or CN (def. above)) prevails over prior grantee, whether or not later grant is recorded.

	Race-Notice
	“No conveyance of mortgage of an interest in land is valid against any subsequent purchaser for value w/out notice thereof whose conveyance is first recorded.”
	Subsequent BFP (i.e., for value, w/out notice or CN (def. above)) who records first prevails. 


When is an instrument recorded?

	Instrument not indexed or misindexed
	Older rule, improperly indexed instrument provides CN.  Some follow this.  
	Newer view, no CN b/c even most diligent searcher will not find it. Uniform land grant places burden on owner for initial indexing. Others follow this.

	Mother Hubbard Clause (MH)
	Covers all other prop of single grantor.  

Usually inadequate b/c no way that searcher will find a clause tucked away in an unrelated deed. [“not recorded”]
	Luthi v. Evans- “MH Clause” Ineffective to subsequent purchasers (SP) for recording.  Doesn’t create CN

	Misspelled Names [idem sonans]
	Minority rule: Orr v. Byers- [misspelled name in record]  “Elliott” v. “Elliot” v. “Eliot” Issue- did recordation of abstract of judgment under misspelled name give record notice to buyers who bought after abstract was recorded?  NO.

· Ct doesn’t apply idem sonans so as to impute notice to buyers. 
	Idem Sonans- Doctrine holds if a name is misspelled but phonetically similar (not material diff.), responsible for finding.  

Minority position- not applied to real prop.  Misspelling is material.  

Majority position is that idem sonans applies. Must find variances in name as long as first letter is same for all differences & phonetically similar.

Reed v. Read: need to locate; Kane v. Cane: don’t need to.



How to you become a BFP?  [BFP gives valuable consideration & lacks notice of any prior unrecorded conveyance.]
	Shelter Rule- BFP protection extends to all takers from that BFP even w/info of prior unrecorded conveyances.  Applies to all recording statutes.  

	Zimmer Rule- In race/notice jurisdiction, a subsequent BFP only wins if all prior conveyances in chain of title are effectively recorded. ON EXAM  {PP is questionable since usually want to encourage recording & search of record but here opp.}
a. Here, defective acknowledgement prevented deed from being recorded, so Zimmer rule applies.
i. Formalistic error that placed form (notarization) over substance.  [Minority stupid rule]

b. Messersmith v. Smith- Notary called [defective acknowledgment]  
· Had this been notice jurisdiction, Zimmer doesN’T apply.  Only need to pay for prop w/o notice of earlier transfer, recording not needed.  This is stupid, Fritz does not like it.  


Notice- (BFP must lack) can be actual or CN.  

Actual= real knowledge, CN= may be derived from the record or may be result of an obligation to make inquiry.

Record Notice: [All but “Buried” solved w/a tract index] Instruments of record are deemed to supply CN to subsequent purchasers, but there can be argument over what constitutes the record (“chain of title”) Chart:
	Wild Deed 
	Never gives CN in grantor/grantee index regardless of jurisdiction, but tract index could create CN.  {a wild deed also can’t satisfy recordation component within chain of title.}
	Board of Education v. Hughes- Hughes prevails since deemed a purchaser when he filled in name (benefits from race/notice, recorded 1st & BFP). 

2. Tract index- H would have notice of wild deed depending on when deemed buyer.  (Hughes could have lost.)

3. Race jurisdiction- outcome same, no recordation based on wild deed.

4. Notice jurisdiction- outcome same since no notice of wild.

	“Buried” Language from a common grantor
	Some jurisdictions- subsequent buyer responsible to locate recorded restrictions on prop by looking at all assignments from common grantor w/adjacent land (99% of time only way issue arises) for “buried” language that is or isn’t there. Changes def. of chain of title.

Most feel too much. Minority jurisdictions follow.  MA, Guillette.
	Guillette- all but 1 deed has SFR restriction. D held CN of every deed from common grantor. Failure to undergo search means D failed to take w/o notice & not a BFP.  Minority Rule.

Would title insurance cover this? Depends how sophisticated search is.

Would tract index solve problem? Possibly not, unless abstractor sophisticated enough to see language c/o cross-references.

	“Early” recordation
	Minority jurisdictions require look b4 time normally would (when grantor 1st gets deed to prop), from earlier time b4 grantor owned prop. 
	If jurisdiction follows this & you don’t look prior to time seller normally would get deed, you are not a BFP since you are held to CN of all recorded documents within chain of title.  With Tract Index not a problem.

	“Late” Recordation
	Flip side of early recordation.  Look from time seller got prop to 1st recordation & normally stop at that time.  Problem is late transfer happens after this time & only way to see is to continue searching sellers name after date conveyed first time.  
	In jurisdictions that follow this (split), buyer is held to CN of any late recordation’s. Matters for BFP.  With tract index, not problem.  

	Can’t be a BFP unless paid valuable consideration.
	Pro Tonto Rule- only protected as BFP up to point given notice.

REMEMBER consideration only matters when buyer determining if someone protected as a BFP. If aren’t seeking protection of recording acts, don’t need consideration. (1st in time 1st in right applies.)

Alexander- Remainder C consideration, lifetime care to T, paid after S recorded, which gave CN of S’s claim. S wins, C only protected to extent consideration paid b4 S recorded.  [Pro tonto]
	Is a buyer who paid only part of price a BFP?  (3) options:

(1) Majority rule- 1st in time gets specific performance, 2nd in time gets restitution for what paid. Daniels v. Anderson

(2) Split interest based on how much paid. Hard to find a case where this has actually been done.

(3) Give subsequent buyer benefit of bargain as long as pays balance to 1st buyer.  Gives what subsequent buyer really wants, land. [Lewis].


Inquiry notice, second type of CN- Summary

2 elements: 

1. Some suspicious fact generates an obligation to inquire further. 

2. Reasonable inquiry based on fact would reveal prior encumbrance or prior transfer.

Harper v. Paradise- [on record suspicious fact] (was quitclaim deed, but did not use that reasoning)
	Key points to Remember: 

	A few states do not recognize this.

	A few states imply inquiry notice from a quitclaim deed

	Some cts imply inquiry notice of restrictions in deeds from common grantor if uniform scheme for develop. is obvious from neighborhood.

	Most states imply inquiry notice from fact that 3rd party is in possession of the prop, even if purchaser didn’t inspect. Waldorff Insurance

	Most states imply inquiry notice if a recorded instrument expressly refers to an unrecorded instrument. 


Easements

A right to use another person’s land, not to possess it to the exclusion of the world.

Generally require written instrument signed by parties to be bound.  Within SOF, has usual exceptions of fraud, part performance, estoppel, BUT can also be created by implication or by prescription in some circumstances. “Runningness” never issue b/c burdens & benefits ALWAYS run w/land.
Types of Easements

	Appurtenant Easements
	Easement that benefits a particular tract of land.  Next or affixed to land itself. CL preferred these instead of in gross

By definition, always have both Dominant estate- land that gets benefit & Servient estate- land that takes burden.

1. Can be any duration, not always whole stick. (Forever, 1 yr, etc.)

Once have one, easement is attached to land.  Cannot detach easement to give benefit to others w/o consent of all involved.  If done w/o consent, may be giving up easement.

	In Gross easements
	Doesn’t benefit particular tract of land.  Personal benefit of easement holder that may be transferred if parties so intended. (Can be any duration)

1. By definition, always be servient estate, but NOT dominant estate.

Exp: utility easements give PNM benefit of business to generate electricity.  Not linked to any particular tract of land.

	Positive/affirmative easements
	Gives easement holder right to do something on land of servient owner. (CL favored these over negative ones)  Affirmative easements can be either in gross or appurtenant.

	Negative
	Owner of negative easement has right to stop servient owner from doing something on own land.

CL recognized only 4 negative easements: 
1. Light (not scenic views in this traditional view)

2. Air

3. Lateral support (for an adjacent building)

4. Flow of an artificial stream (canal, etc.)

3 reasons CL did not expand list:

1. Absence of recording statute for a long time, these restrictions go with land regardless of notice. 

2. Could arise when servient owner didn’t withhold these for many yrs, now prevents doing something to effect land. “Ancient lights doctrine” recognition of negative easements by prescription.  (American courts DO NOT follow this)

3. Negative obligation more like a promise than grant of an interest in land (unlike affirmative easement.)

Note- American jurisdictions recognize conservation, scenic views & solar collection.  C/o statute?


Profit- right to take a natural resource or crop from the land of another.  Profits are always in gross & are freely transferable. Oldest is a profit for seaweed.

Licenses- permission to enter licensor’s land.  May be oral or written & can be revocable any time unless licensor makes irrevocable either expressly or by conduct [c/o equitable estoppel]. Cts treat an ambiguous promise as a license rather than easement in gross.
Irrevocable licenses- may become this by intention or equitable estoppel.

	Intention
	A license is irrevocable if licensor expressly makes it irrevocable.

	Equitable Estoppel
	If license granted & licensee reasonably relies on it to make substantial improvements to prop, equity requires that the licensor be estopped from revoking the license until the reasonable exceptions of relying party have been realized.  Usually when the value of improvements entirely exhausted. 


Creation of Easements

	Express Grant
	An easement by grant must be in writing signed by the grantor. SOF must be met for an express grant of easement.
	Express reservation or exception- [can’t have easement in own land] grantor can expressly reserve interest in land conveyed to another at time of conveyance.  BUT SEE 

Willard- {land used for parking lot} Deed conveys lot 20 subject to an easement for parking subject to “the “church” such easement to run with land so long as prop for whose benefit easement is given used for church purposes.”

1. Appurtenant? Benefit language makes likely.  Easement in FSA (no limitation). [Prop gaining benefit, not individual.] 

a. Since appurtenant, easement can’t be transferred unless both dominant & servient estate agree. 
2. CL rule: can’t have an express reservation in favor of 3rd party.  Ct. overrules this.  Now OK. 

Instead of 1 piece of paper use 2. (To stay out of mess).  

· Sell prop to Church in FSA, then church grants a FSA reserving an easement to church.

· Sell prop to one, then buyer grants easement to church for parking.

	Creation by Estoppel
	An irrevocable license. (Holbrook case)
	Expires when expectations induced by representation (typically detrimental reliance expenditures) have been fully realized.  Chart above

	Implied by prior use.
	Prior Use Easement- 4 elements [first two same as necessity], (3) b4 severance part of land subject to benefit of another part of land {quasi-easement}; & (4) continuation of use reasonably necessary for enjoyment of benefited party.
	Implied easements are not recorded b/c implied, but if a reasonable person would see this place you on inquiry notice for BFP status.

Van Sandt v. Royster- [underground sewer] Easement by prior use in reservation. Van Sandt not BFP. Had notice of sewer b/c even though not visible knew sewer existed. Reasonably discoverable.

· Follows Restatement not CL- distinction tra grant or reservation 1 thing, but other things matter. (Difficulty, cost of access, price reflect burden, etc) 

· Note: Totally hidden easements go both ways.  PP question based on burden & expense. Go over this on exam. 

· Most easements created by docs.  Recorded doc may give notice. 

· Another answer is recording statutes don’t apply so doesn’t matter.
Othen v. Rosier- To get easement of necessity need to prove land road is on was responsible for land-locking. Didn’t prove this.  [Road red herring w/question of creating an implied easement of necessity, actual land matters.]

	Implied from necessity
	3 elements: (1) land in common ownership; is (2) severed into 2 or more parcels w/separate ownership; & (3) at moment of severance creates easement of necessity by depriving 1 tract public access. [Land-locking]

When necessity for public access ends, so to does easement of necessity

	Quasi-easement
	Appurtenant & continuous use of land that parties would reasonably expect to continue after severance. {Can have these in own land, unlike regular easement. But when parcels merge, quasi-easement disappears.} 

Reservation of easement implied by prior use- selling servient land, burden.

· CL had to show strict necessity. [min. view today]

Grant of easement implied by prior use- selling dominant land, benefit.

· CL had to show probable intent of parties. (Less than reservation) [min. view today]

View today is more flexible in both instances. Takes other things into consideration (amount paid, etc.)

	Prescription

[Easement version of AP.]

Can’t get prescriptive easements for negative easements or in public land.
	Prescription easement- use made of servient estate that goes on long enough to justify this kind of easement.  4 Elements: 

1. “Exclusive use” for prescriptive period- Varies by jurisdiction, most require 10 years.  More than one user can have right of claim against servient land.  Exclusive does not mean only 1 person using land.  Broad reading.  Have to be asserting right on own behalf as if you own it.  TX narrowly defined Oathen to exclusive though.

2. Open & notorious. NM requires open OR notorious.

3. Use has to be adverse.  Adverse to servient owner, can’t be permissive use. [If there is permission, may be a license.]

4. Continuous use.  Use can’t stop or be stopped from using easement. (where lost grant v. adversity comes in).

What steps stop easement?  (Tricky part of analysis)
2. Barriers that actually keep out person.

3. Effective legal action.

4. Making use permissive. {use no longer adverse}.  

Theories underlying easement: ON EXAM 

Lost grant (English CL)- fiction that if used prop for 20 yrs that at one time servient landowner gave you grant now lost. 

5. Requires showing that servient owner acquiesced to use & that use NOT permissive.  

6. Letter of Protest- Effective in stopping a prescriptive easement from arising.  Rebuts presumption of acquiesce.  

Adversity (most American jurisdictions follow this).

7. Letter of Protest- doesN’T stop use b/c use continues as long as it is adverse. [Different from Lost deed jurisdictions.]

a. SOL runs against servient easement when use begins & servient estate knows happening.  {Open & Notorious}

Adverse Possession (AP)

8. Letter of Protest- Letter doesN’T stop AP since based on actual occupation. Unless stops occupancy, AP continues.  

	Public prescriptive easements
	Traditionally public use of unimproved prop deemed permissive NOT adverse.  [Roadways deemed adverse]

· Permissive, doesn’t satisfy element of adversity needed to create easement.  To overcome, came up w/2 things:

1. Customary law- (FL, OR, HI, TX) Roman times, no one could remember a time when it was not used. So long, established right. “Memory of man runneth not to contrary.”

2. Public trust doctrine Matthews- public owns air, running water, air, sea, & shores of sea.  Right of access to get to wet shore but to make use, gives use of dry land.  Dry beach can be privately owned but public can use it to get to wet sand. If Matthews could also use for rest, etc. (Stretches use of public trust doctrine from traditional fishing & swimming to include recreational activities like sunbathing).  


“The public trust doctrine not fixed or static, but to be molded & extended to meet changing conditions & needs of public it was created to benefit.”


T
Transfer of Easements

	Appurtenant
	Freely transferable as the estate to which they are attached. 

	Easements in Gross
	In general, commercial easements in gross freely transferable, but non-commercial easements in gross are only transferable if the parties so intended.

Older cases said no.

Modern trend is that easements in gross are assignable as long as it was intent of parties.  

· Doesn’t apply to recreational easements since could create an excessive burden. Lutheran Conference Note- if not an artificial lake might have had rights under traditional CL public trust doctrine.

Divisible?  Traditionally depended on if it was exclusive or not exclusive.

1. Exclusive- Give another all you have. Older law said ok but stipulation was it is governed by “common stock rule” that says ok can divide it but all have to use it as one unit.  If anyone disagrees w/use, has veto power. 

2. Not exclusive- not divisible.

	Profits
	Freely transferable.


Scope of easements, Raises 2 issues

(1) how extensively & intensively may the easement holder use the easement? 

(2) to what degree may the servient estate owner use or interfere with the easement?

	Parties’ intentions control
	Party’s intentions control the scope of any easement, but intention not easy to identify.  Use other factors below to infer intentions.

	How easement was created
	Easements by grant- scope by grant is governed by the express language of the grant.

implied from prior use- Implied from prior use is whatever was within the reasonable contemplation of the parties at the time of the division.

implied by necessity- Identical to necessity.

Easements by prescription- scope generally confined to the particular use that produced the easement by prescription. CAVEAT more narrowly confined to actual use being made than easements of necessity or use. [Less wiggle room for evolutionary circumstances changing use.]

	Change in location of easement
	Permanently fixed unless both parties agree to change.  But some modifications, within that location, may be made if they don’t increase burden on servient estate. Old CL couldn’t move easement, Restatement says can unilaterally move if it doesn’t significantly lessen utility to dominant estate.

	Enlargement of dominant estate
	An easement can’t be used for the benefit of land not part of the dominant estate.  Owner who attempts to do so will usually be enjoined, though equity may instead award $$ damages & impose a judicially created servitude on the enlarged dominant estate to ensure that use does not impose additional burden on servient estate.  Voss

	Division of the Easements benefit
	Easement appurtenant only used to serve dominant estate, but can be used to service entirety of it.  May be divided so long as burden not more than parties initially intended. 

1. A buys tract x, can’t use easement on b to service x.  

a. X was not in contemplation of parties when burden created.  Not intent at time made.

b. After Voss- injunction not always appropriate, instead $ damages since burden was minimal.  

2. A division of dominant estate will NOT necessarily create a surcharge- use that exceeds reasonable anticipation of parties.  Look to foreseeability, not bright line test.

Easement in Gross & profits can’t have easement divided.  If exclusive, may be divided.  If exclusive by many, can be divided but all have to agree.  “one stock” rule. 

	Foreseeability & amount of burden servient owner.
	Restatement says that owner of dominant estate should be allowed to use easement consistent with “normal development of dominant estate”.


Termination of Easements (8 ways to lose it)

	Expiration 
	Ends by terms of grant itself.  Express easement for 10 yrs, utilization imposed.

	Merger
	2 owners to 1, can’t have easement in own land.

	Doctrine of surcharge
	Casement can exceed reasonable use & can be lost.  If there is non-dominant land being serviced by dominant easement, lose it if use can’t be segregated.  (Unless Voss no injunctive relief, $ damages) Must be legitimate appropriate use to be ok.

	Function of release
	Dominant owner gives stick back to servient estate. Re-conveyance of interest.  (Diff. from abandonment).

	Abandonment
	Unintentional act of easement holder to give up easement. Nonuse not enough. Needs to have an unequivocal action showed intent to abandon. Preseault- Key to scope is what was reasonably foreseeable at time easement created. Public trail not. Burden beyond scope so not ok.  Abandoned? Nonuse not enough, must also have unequivocal action show intent to abandon.  Demonstrated unequivocally by pulling up tracks over easement.

	Attempted severance of appurtenant easement 
	Has potential to extinguish easement. (When try to give easement to another for use)  Done for use of third party but keeps usage for dominant estate as well.

	Easement of necessity 
	When necessity ends, so does easement.

	Prescription
	Servient owner takes actions to stop usage of dominant estate easement for long enough time (& dominant estate does nothing to stop it) to gain it by prescription. [like AP]


Real Covenants

A real covenant is a promise about land usage that runs with an estate in land, meaning that it binds or benefits subsequent owners of the estate.  A real covenant may be affirmative or negative.  A promise to us the land in a specified fashion is affirmative, a promise not to use the land in a specific fashion is negative.  Both are enforceable.  Get $$ damages.  (If injunction sought, equitable servitude)  Created ONLY by writing and NOT by implication or prescription!

Real Covenant Enforceability: For Burden to run, must prove following:
Many jurisdictions impose stricter std on burden running than benefit (similar to stricter std for easement by reservation than by grant); want to be cautions about imposing lasting burden on land.  Ask – is the claimant a successor to the original promisee or promisor?

	Intent to run
	CL tied to particular word “assigns”.  Showed intent of promise to run.

Today is promise is personal in nature, cts. find no intent to run.  If promise affects that land, easier for promise to go with land itself.

	Horizontal Privity
	CL- only relationship L & T.  Gradually MA expanded to mutual & simultaneous interest in land. [Appurtenant easement.]

American jurisdictions- requires grantee/grantor relationship. (Maj. Op.)

First Restatement

(1) horizontal privity required for burden to run

(2) taker must be “successor in interest” to estate for burden to run

Third Restatement

(1) No requirement of horizontal privity BUT

(2) Distinguishes btwn negative & affirmative covenants: 

1. negative covenants run with possession (like easements)

2. affirmative covenants run to successors in interest & adverse possessors

3. burden runs to lessees if more reasonable for lessee to take care of it than lessor

4. burden runs to holder of LE only up to the value of LE

	Vertical Privity
	Virtually all cts require this tra original promisor and the successor to the burdened estate.  

Satisfied when successor acquires an estate of at least the same duration as the original promisor.

First Restatement
For burden, C must be successor in interest to B’s estate. For benefit to run, D only successor to some interest (LE holder, etc.). (Easier)
Third Restatement

Eliminates vertical privity for negative covenants but keeps it for affirmative covenants.

	Touch and Concern
	Substance of the promise must touch and concern the burdened land and, in most cases, the benefited land as well. 

Third Restatement

Eliminates touch and concern and focuses on the circumstances when covenant ought to no longer be enforced. 

Neoponsit- covenant to pay fee touches and concerns the land. (Most cts say no though).

	Notice 
	Successor of burdened estate must have notice of the real covenant when acquires estate.  May be actual or CN.  Most often it is CN, the covenant is recorded in the chain of title of the estate.


For Benefit to run, must prove following:

	Intent
	Original parties must have intended for the benefit to run.

	Vertical Privity
	Virtually all cts require this but it is satisfied as long as the successor acquires some interest to the originally benefited estate.

	Horizontal Privity
	First Restatement

(1) No requirement of horizontal privity

(2) taker must be “successor in some interest” but need not be successor to all

Third Restatement

(1) No requirement of horizontal privity

(2) Distinguishes btwn negative & affirmative covenants: 

(a)  negative covenants run with possession (like easements)

(b)  affirmative covenants run to successors in interest & adverse possessors

Note: Distinction btwn burden and benefit less relevant today than it once was

	Touch and Concern
	Traditional rule- “If the benefit is in gross, the burden will not run.” Majority Rule. Note: If burden in gross, benefit may still run.

Neoponsit- covenant to pay fee touches and concerns the land. (Most cts say no though).

Supplemental rule- (applies to real covenants & equitable servitudes) “if benefit is in gross, burden does not run.” Though burden touches & concerns land, if benefit does not touch land (personal), it will not run.  

Split in jurisdictions:  

Majority embraces rule.  Both benefit, burden needs to touch land.  Minority does not. 

Note- British CL doesn’t recognize easements in gross.  Need to stretch to include a dominant estate to make appurtenant. Then rule wouldn’t apply. 

Caullett v. Stanley- [covenant to build house] Burden won’t run since benefit of building home is personal & unrelated land.


Equitable Servitudes

3 key elements- (1) Intent to run (same as covenants) (2) Promise that touches & concerns land itself (same as covenants) (3) Take w/notice, either actual or constructive.  (KEY)

Difference between Real Covenants and Equitable Servitudes:

	Equitable Servitude
	Real Covenant

	Remedy is injunction 
	Remedy $$$

	Neither vertical nor horizontal privity needed for either benefit of burden to run. (but may need some horizontal privity for a benefit to run tra original promisee & person who wants benefit enforced [Minority rule]).
	See charts above

	Equitable servitude created by implication in some states.
	Never created by implication.  


Creation of Equitable Servitudes

	SOF (not implied) v. Implied Equitable Servitudes (Reciprocal negative easements)
	Generally writing required since SOF applies.  

BUT some states (MA) permit negative equitable servitudes by implication from a common scheme.  Other states reject this, hold must be in writing.

Sanborn v. McLean- “reciprocal negative easements” [or implied equitable servitudes] as soon as scheme arose burdened other lots.  

1. How works: Common grantor sub-divider has plan or scheme for common dev, & intent restrictions will benefit & burden all lots.  Restricts land w/idea for benefit of retained land, & servitude land has both a benefit & burden c/o common scheme.  Once intent to create common scheme, burden attaches to all lots & is reciprocal.  But only when intent. Careful of timing
Restatement on how to have evidence of a common scheme:

· Plat where subdivision is plotted out for all to see w/restrictions, brochures, advertisements, etc. [expressions of intent] & Development of land itself.  

If McLean didn’t know of servitude, not bound by it. But, inquiry notice based on uniform dev. of lots around him.  

· Minority of jurisdiction puts you on CN for buried language from a common grantor. (Guillette).  

· But here some have restrictions some don’t.  Would not see language in those deeds that all other lots are restricted. 

Do NOT need a common scheme if you have creation of mutual & reciprocal burdens that are expressly created on every lot. (Only when you do not have an express intent do you need to look for a common scheme.)


Enforceability by or against successors:

	Intent
	Same as real covenants, the parties must expressly or impliedly intend for the covenant to run.

	Privity
	Neither vertical nor horizontal privity needed for either benefit of burden to run. (but may need some horizontal privity for a benefit to run tra original promisee & person who wants benefit enforced [Minority rule]).

	Notice
	May be actual, constructive, or inquiry.  

Record notice- if covenant is recorded in chain of title, CN satisfied.  BUT some jurisdictions follow early, late, etc for def. of chain of title, others don’t.  Play out both ways.

Inquiry notice- Some cts have ruled a purchaser has obligation to inquire about servitudes if the neighborhood exhibits a common character or record evidence of a possible common dev scheme. 

	Touch and Concern
	Same as for Real Covenants.  To run, both benefit & burden must touch & concern land. 

Supplemental rule- (applies to real covenants & equitable servitudes) “if benefit is in gross, burden does not run.” Though burden touches & concerns land, if benefit does not touch land (personal), it will not run.  

Split in jurisdictions:  

Majority embraces rule.  Both benefit, burden needs to touch land.  Minority does not. 

Note- British CL doesn’t recognize easements in gross.  Need to stretch to include a dominant estate to make appurtenant. Then rule wouldn’t apply. 

Caullett v. Stanley- [covenant to build house] Burden won’t run since benefit of building home is personal & unrelated land.

Promises that satisfy requirement-

· Ones that have actual relationship to land

1. Improving land, restrictions on use of land (SFR use only, etc.)

2. Most cts consider covenants to pay $ as touching & concerning land when $ is used to benefit land.

3. Older cases had a problem with this. 

CL Exception was promise to pay rent.  Always deemed to touch & concern land.

CL Business activity restrictions were personal & did not touch & concern land. [Today able to run.]

3rd Restatement ends touch & concern. PP question shifts to covenants ok unless illegal, unconstitutional, violate PP, & permits end when purpose no longer accomplished due to changed cir. (Cir change & ct should say when burden should no longer apply.)


Scope of Covenants and Servitudes 
1. Scope of easements determined by intent of the parties, reasonable expectations

2. Scope of covenants determined by the terms of the agreement

a. Presumption that land may be used as desired, consistent w/ agreement

i. Most covenants are mutual, both benefit and burden

3. Fair Housing Act Limits- Prohibits the discrimination in sale or rental to any disabled individuals

a. Handicap = “physical or mental impairment which substantially limits 1 or more of a person’s major life activities” 

b. Violation of FHA may consist of:

i. Discriminatory intent

ii. Disparate impact

iii. Failure to make reasonable accommodations; reasonable if:

1. Wouldn’t require fundamental alteration in nature of program

2. Wouldn’t impose undue financial or administrative burden on D

4. Hill v. Community of Damien of Molokai [AIDS hospice family] 1) “Residential” = living as traditional family, sharing meals, support, etc. Health services provided as would be to any disabled family. Nonprofit, not commercial like rooming houses excluded in covenant. 2) “Family” undefined in covenant; ct won’t read extra restrictions by implication & strong PP favors broad interpretation (incorporate disabled individuals into community). Burden of extra traffic irrelevant b/c covenant doesn’t speak to traffic. 3) FHA applies; ct doesn’t find intent, but a disparate impact (ban on group homes restrict inclusion of disabled individuals community), & failure to make reasonable accommodation by refraining from enforcing covenant (although there is some $ burden on neighbors from lower prop values.)

5. Constitutional Limits

a. Restrictions on rts to acquire, enjoy, own, & dispose of prop as desired prohibited by 14th Amendment EP clause

b. Since enforcing such covenants is state action, they are unenforceable

c. Most action now zoning, FHA, but con. analysis applies where those don’t work (e.g. GA restriction sale to Yanks)

i. Shelley v. Kraemer [Racially restrictive covenants unenforceable] action violated EP. Covenant remains on title; could be voluntarily adhered to; but cts can’t enforce. Could also have invalidated under CL rule against unreasonable restraints on alienation.  Covenant says cant occupy premises, silent about being an owner. Ok to own it.  Relief sought takes away prop (scope is wrong).
Termination of Covenants & Equitable Servitudes

	Merger
	Same rationale as w/ easements.  If title to the burdened land & benefited land is united w/single owner, the covenant (real or equitable) is extinguished.

	Eminent Domain
	If gov. takes land for purpose inconsistent w/covenant, the covenant is extinguished.  Most states require that the owner of the benefited land be compensated for the loss of the benefit.

	Express waiver, release
	If all holders of the benefit expressly waive or release the benefit of the covenant is extinguished. 

	Expiration of covenant
	If covenant has an express expiration date, it expires on its terms (of course)

	Doctrines terminating equitable servitudes NOT real covenants though!!! 
	Changed conditions- Restrictive covenants remain enforceable unless purpose substantially thwarted. Changes must affect land within the subdivision, not merely around it. [Just b/c thwarted, doesn’t mean can’t get $ damages.] 

.  Rationales- 

· Economic: border lots get a benefit they didn’t $ if allowed to drop covenants.

· Domino theory, if don’t draw line, can eat away at whole scheme.  

D tried to show behavior in subdivision inconsistent w/covenants.  Ct said no, but in other cases might work.  Remember for exam. (Western Land.)

Rick v. West- [holdouts] won’t consider termination of covenant when person who wants it enforced can prove a benefit from covenant.

Restatement- if not injunction, $$ relief allowable. 

MA approach- damages NOT injunction only remedy allowable.
	Abandonment/waiver- 

If subdivision rife w/ inconsistent uses, neighbors sat on hands, covenants might become unenforceable 

Inconsistent uses must be sufficient to constitute general consent to abandonment by prop owners BUT

Affirmative covenants may not be abandoned (see MacKenzie)

· Aff covenant more onerous than taxes/feudal services where liability is limited by land value.  If fail to pay, lose land, but aff. covenant makes personally liable.

Rationales-

PP- want people to take care of land they own.  Don’t want people to leave land they have created liability on. Should be responsible.

What kind of relief then?  Possibilities exam
Restatement 3rd Modification & Termination of certain Aff. Covenants- gives some relief for lifting aff covenants but doesn’t apply to community asc. (dues). 

Restatement 3rd Servitudes modified b/c changed conditions- covenant still serves others so still has value.


Zoning doesn’t trump

· Direct conflicts rare – zoning almost invariably permits higher, more restrictive use (think concentric circles)

· Zoning = permissible use; covenants = mandatory use

· But if there is a conflict and zoning overrides, it may constitute a taking, RC, ES prop interests.
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