Outline – Property II – Fritz – Fall 2006

I. Leaseholds: Landlord & Tenant
A. Nature of Non-freehold Estates
1) Definition: holder of possessory interest is not holder of seisin; tenant has possession but landlord retains seisin as well as reversion, therefore it’s a lesser estate
2) Prevailing theme: tension btwn property law and contract law in this area

a. It’s a conveyance of a property interest + a contract imposing rights and duties on the parties

b. Traditional common law emphasized property law, favored the landlord

c. Modern trend has been to introduce more contract notions, impose additional duties on landlord (e.g. duty to mitigate damages, where common law held independent covenants, no duty)
3) Characteristics of a lease

a. Lease vs. license – license terminable at will, no notice requirement

b. Leases allow fairly free transfers (promote alienability)

c. Leases traditionally didn’t require mitigation if one party breached; contracts do

d. With lease comes landlord-tenant rights and responsibilities 

4) Types of estates
a. Estate for Years (Term)

b. Periodic Tenancy

c. Tenancy at Will

d. Tenancy at Sufferance (Holdover tenancy)
5) Estate for Years

a. Lasts for fixed time period, which can be calculated from the beginning of the tenancy

b. Ends automatically at the end of term

i. But may be subject to earlier termination, such as upon a condition subsequent (term of years determinable)
c. Under Statute of Frauds (S/F), leases >3 years had to be in writing

i. NM case Childers v. Talbott (1888), still good law: S/F governs, so 3 years except where governed by statute

ii. Uniform Owner-Resident Relations Act (UORRA) – governs leaseholds in NM, includes obligation to provide a written lease

d. Some jurisdictions limit maximum term (to prevent leases like Yale’s 999-year ones), but RAP doesn’t apply b/c future interest is in the grantor
6) Periodic Tenancy

a. Lease for a period of fixed duration, continues indefinitely until the landlord or tenant brings it to an end
b. Traditionally considered inferior to Estate for Years b/c less certain

c. Often created implicitly rather than expressly, by proffer and acceptance of rent on set schedule

i. May be created by holdover of tenant after term expires; if tenant stays put, continues paying rent, landlord accepts, then periodic tenancy created

d. If lease is “$1200 per year, payable $100 each month,” jurisdictions split as to whether it’s a yearly or monthly lease (modern approach = monthly, promote alienability)

e. Termination: 
i. Old common law: 
(1) 1-period notice required before termination, not to exceed 6 months total (so 6 months notice for termination of year-to-year)

(2) Notice had to be given such that the notice period coincides with the end of the rental period – “periodic rental date”

(3) If notice ineffective, then rental continues
ii. Modern law: 
(1) Most jurisdiction hold 30-days notice is good 
(2) Need not coincide with end of rental period; but if it does not, then lease terminated at end of following period (so tenant has at least one period’s notice)
· T.W.I.W., Inc. v. Rhudy [NM landlord fails to provide heat, seeks to evict tenant] – First notice to leave was equivocal (coupled with option to remain at increased price). Otherwise, it would have been effective at end of following period; note that we don’t know what the PRD is, so we don’t know whether notice actually corresponded. Second notice unequivocal, good notice. 

7) Tenancy at Will

a. Terminable at either the will of the tenant or the landlord, no fixed period; continues only so long as both desire
b. Usually created expressly, but may be by implication (e.g. term that fails the S/F but has proffer and acceptance of rent)

c. Common law: creation of tenancy at will was by definition at will of either party, notwithstanding the language of the lease; 

d. But modern move toward more contractual understanding means ct may construe language giving right of termination solely to the tenant as a life estate determinable (tenant may elect to end earlier); note that it cannot be a tenancy at will unless BOTH parties have a right to terminate
e. Cts do not go w/ the language if lease gives sole right to landlord; tenant may always end the tenancy

f. Termination:
i. Terminates at death of either party (personal relationship), or assignment/transfer of rights

ii. Common law – no notice required; many states have now imposed statutory 30-day notice requirements

· Garner v. Gerrish [Lease explicitly gave right of termination to tenant; no fixed term; landlord died, executor attempted to evict tenant] – Common law clearly creates tenancy at will, which L is free to terminate. But that is based on archaic concept of seisin, which we no longer follow, and it frustrates the express intent of the parties. Ct holds instead that it’s a life estate determinable, will last until Gerrish dies or he decides to terminate the lease (was that really the intent of the parties?). Note that the ct’s converting a non-freehold to a freehold creates as many problems as it solves (tax consequences, loss of tenant’s rights, etc.)
8) Tenancy at Sufferance

a. Tenant has naked possession, no other rights
b. Only created in situation of holdover tenant (otherwise it’s just trespass), where tenant originally had legit reason to be on the property, but no longer

c. Landlord has a choice:

i. Eject the tenant

ii. Treat the person as a tenant for a new tenancy; most jurisdictions will consider it periodic, some term (presume same term as previous)

iii. Landlord has power to bind the tenant to a new tenancy
9) Pigeonhole Problem
a. Old common law needed every lease to fit into one of the four categories; but what if it has unorthodox language? Or if forcing it into closest slot would yield unjust result?

b. This was problem ct faced in Garner, which is why it went through the legal gymnastics of characterizing it as a life estate

c. Cts increasingly willing to interpret the lease according to its plain meaning, even if it doesn’t fit one of the categories

d. E.g. “L to T for the duration of the war”
i. Is it a Term? Hawkins ct said yes b/c end of war is “a collateral event bound to happen” (he wishes), so it’s certain even if not calculable 

ii. Is it Periodic? Seems unlikely, even if periodic payments, b/c clear language does not establish periods

iii. Is it Tenancy at Will? Kalis ct said yes b/c it’s not a Term (cannot calculate maximum duration from the outset), not periodic, and not sufferance

iv. Candid approach: Philpot and Myers cases went with plain language, and called it a tenancy until the war ends; idea that parties ought to be able to agree to whatever express terms they choose; the Restatement embraces this approach 
e. Two ways to interpret lease language:
i. Common law pigeonholes

ii. Candid approach

B. Delivery of Possession


1) Old Common Law 

a. L required to give T the right of possession at the beginning of the tenancy


i. E.g. if L leases to T, then leases same property to T1, T1 has c/a against L

b. Obligation not ongoing; L must simply be in position to grant that right at the beginning

c. “Possession is the mother of rent” – while T is in undisturbed possession, T has an obligation to pay rent, even if L has failed to deliver legal right

i. E.g. L leases to T1, then to T2, T2 takes possession, stops paying rent b/c L failed to deliver legal right of possession; T2 loses

ii. But if T1 then ejects T2, T2 has c/a against L for breach of covenant of quiet enjoyment

iii. T2 does have right to end tenancy; if T2 then has to pay higher rent for comparable property, he can sue L for damages, since L did breach

2) American rule
a. No duty to deliver actual possession 

b. L’s only obligation is that at onset of tenancy, there must be no legal obstacle to T’s right of possession
c. Rationale: L is not the wrongdoer; don’t impose duty making L liable for actions of 3rd party not under L’s control

d. But this rule frustrates T’s expectations – he was contracting for the property, not a lawsuit to gain possession of it 


i.   Response: if that’s what you really want, you should bargain for it


ii. This rule gives informed – and legally represented – tenants an advantage
e. T’s remedy is against the holdover tenant, not against L

f. More of a contract than property emphasis: parties are free to contract expressly for delivery of actual possession


3) English rule

a. Implied covenant in every lease to deliver not just legal possession, but actual possession as well
i. E.g. L leases T land for hunting & fishing, there is no public access to the land and neighbors refuse permission, L has violated the implied covenant

b. Rationale: L has better knowledge of possible holdovers than T; T would never agree to enter lease if actual possession uncertain
c. But this rule penalizes L for transferring reversionary interest (which L has every right to do) if L not certain current tenant will leave

d. If L fails to remove holdover, T may sue to terminate the lease and for damages 

e. More of a property than contract emphasis: L agreed to make conveyance 
f. NM’s UORRA follows English rule, but relieves L’s obligation if L makes reasonable efforts to place T in possession

g. Tenant’s remedies:

i. Terminate the lease, recover damages for alternate arrangement

ii. Affirm the lease, abate rent for period not in possession, recover foreseeable damages
· Hannan v. Dusch [D leased land to H, former tenant wouldn’t leave, D took no action; no express covenant in lease to deliver possession] – S.Ct. of VA embraces American rule, not English, b/c it seems more unfair to make L responsible for a tort L didn’t commit than to make T take a c/a against the holdover tenant. H should have expressly contracted for actual delivery if that’s what he wanted. 
C. Transferability – Subleases and Assignments

1) Privity of Estate vs. Privity of Contract 
a. Privity of Estate
i. Property-based relationship

ii. Promises/covenants btwn L and T are generally independent (w/ one big exception)

b.    Privity of Contract 

i. Contract embraces notion of dependent covenants; breach by one party justifies breach by the other

c.    Dual sources of rental obligations; they arise based on both estate AND contract

i. Covenants may be express promises (contractual) and/or obligations that pass with the property, and are inherited by the successor in interest

ii. If T1 expressly assumes T’s covenants, T’s privity of contract with L does NOT disappear unless L allows T1 to step into the shoes of T (novation) or expressly releases T
2) Sublease vs. Assignment
a. Significance of the difference 

i. Source of obligation btwn L, T and assignees or sublettees, L’s ability to 
 
   recover and from whom

b. Two approaches


i.  Formalistic


ii. Modern
c. Formalistic (still most commonly used)
i. Assignment = lessee transfers entire interest under the lease, right to possession for entire term; need not be entire physical property (partial assignment)

ii. Sublease = transfer of any less than the entire interest, even one day less

iii. If T conveys entire interest, but retains right to re-enter in case of breach, jurisdictions split over whether it’s retention of a sufficient interest to constitute an assignment (modern view = it’s a contingent reversionary interest, not sufficient to create an assignment) 
d.   Modern

i. Look to the intent of the parties
ii. Words used are persuasive, but not conclusive (sometimes parties may not understand terms of art)

e.   Consequences of Assignment:
i. T’s assignee is “successor in interest” to the estate that T has
ii. Successor in interest is bound by ALL covenants that run with the estate in land, including all promises made by T that are sufficiently tied to the property

iii. Successor in interest is responsible for covenants she didn’t make, sometimes long-ago historical ones

iv. E.g. L leases to T, T assigns to T1; L is not in privity of estate with T1,and may sue T1 if T1 stops paying rent

v. Original promisee may enforce those covenants that run with the state against the transferee 

f.   Consequences of Sublease:
i. Sublettee is NOT successor in interest

ii. No privity of estate btwn L and sublettor

iii. L and T in privity of estate; T and T1 in privity of estate; but no property-based hook for L to proceed against T1


(1) L does have power to evict T1 and retake possession, just not to 
 
     sue for rent


(2) L may also have option of statutory lien or equitable lien against 
 
     T1 to recover rent if T is judgment-proof

iv. If T1 expressly promises to assume covenants, L may proceed against T1 under privity of contract


(1)  If those covenants are express, then they stick to T1 as long as the  
      estate lasts; privity of contract continues no matter how far down 
 
      the chain estate is transferred

v. Also, T’s promises to T are for benefit of L, so under contract theory, L may proceed against T1 as a 3rd-party beneficiary

vi. If lease btwn L and T is terminated b/c T defaults, the sublease also ends

vii. Subrogation: when one person is liable, even though another is primarily at fault, the first person may recover from the second; e.g. if L sues T, T may proceed against T1 (they are in privity of estate w/ one another) 

(1) Connects to the idea that the one in possession is primarily 
 
     responsible for rent; but only comes into play when L sues
· Ernst v. Conditt [E leased land to R for go-cart track, R promised to clear land when done, R transferred to C, C promised to fulfill all conditions of lease, C stopped paying rent, failed to clear land] – C argues no liability b/c sublease (based on use if that legal term of art and R’s express acceptance of personal liability amounted to implied right of re-entry). Ct finds it’s an assignment, b/c words used are not conclusive, and intent was to transfer R’s entire interest (ct bootstraps “intent” to essentially formalistic analysis). Ct finds C liable based on privity of estate. BUT CT IS WRONG that this is fulcrum issue – even if C not liable to Es under privity of estate, express promise makes him liable under privity of contract; b/c Es were 3rd party beneficiaries of C’s promises to R, they could have sued C under contract theory. (Note that R also remains liable under privity of contract, and Es could recover from him.) 

3) Restrictions on Transfers
a. Disfavored b/c restrictions on alienation 

b. Provisions requiring L’s consent before transfer are typically valid, but strictly construed (for example, a prohibition on assignments would NOT be read to apply to subleases as well)
c. Commercial lease may be treated differently from residential; b/c residential leases are more personal, L should have more control, more reason to continue thinking of them more in light of old property law than contract

i. But it’s not black and white – many large commercial apt complexes; 
 
   important to keep housing freely alienable to ensure adequate supply, etc.

d. Four possible restrictions: 
i. Provision prohibits transfer

ii. Provisions allows arbitrary denial of consent for transfer (L has absolute right of refusal)

iii. Provision allows L to deny consent on reasonable grounds

iv. Provision requires T to ask permission before transfers, but it silent w/ respect to basis on which L may deny consent

(1) If lease is silent, jurisdictions split

(2) Majority allows arbitrary denials

(3) Minority holds that denial must be for commercially reasonable reasons (e.g. no denying consent for transfer to Planned Parenthood b/c you’re a religious crazy!)
(4) Justifications/problems with Majority rule: 

· Don’t force L to accept tenant he doesn’t want in privity of estate (but we’re increasingly viewing as contract more than property)

· L and T freely bargained that provision (but why assume silence DOESN’T imply reasonableness?)

· Lessor should realize increased value of the property (but L’s right is only a reversionary one; before it goes back, the property is T’s to profit from however T chooses; and this rule exists to protect L’s reversion, not his current right to profits)

(5) NM follows minority rule in commercial context, allows denials for reasonable grounds such as corporate image, commercial mix, etc. 
d. Rule in Dumpor’s Case: if lease requires T to obtain L’s consent for assignment, and L agrees to assignment and DOES NOT expressly require consent for future assignment, then that covenant/obligation disappears; once permission granted, it applies to all future assignments

i. Only applies to assignments, not subleases

ii. Doesn’t apply in cases where T1 expressly assumes covenants of headlease (then the covenant requiring consent still applies)

· Kendall v. Pestana [Ct follows minority rule, holds no denial of consent w/o commercially reasonable reason – and there isn’t one here] – City of San Jose long-term lease to Perlitch; Perlitch sublease to B for 35 years, assign their reversion to Pestana; B seeks to assign to K. Pestana denies consent b/c he wants higher rent, better terms (real estate in San Jose is booming). K argues (1) property law favors free alienation, and P protected b/c K is financially sound and covenant will keep B on the hook; (2) under contract law, there are implied covenants of good faith, fair dealing, and denial on personal grounds or for higher rent not reasonable. T took risk that land might decrease in value; L must bear risk that it might increase. Ct agrees, shoots down rationale for majority rule, and holds that silence implies requirement of reasonableness.   

f. Post-Kendall, landlords lost the battle, but won the war


i. Parties may freely negotiate clause allowing L to arbitrarily deny consent

ii. Termination & recapture clause – parties may agree to clause that if the T seeks to transfer, L may bring the tenancy to an end and enter into a new tenancy (with the proposed transferee) for better terms 

iii. Co-ops are special, b/c collective financial responsibility, cts have allowed denials for reasons that go beyond purely financial

iv. Cts may also consider unequal bargaining power (another justification for reasonableness rule)

D. Rights and Duties of the Tenant

1) Tenant’s duties

a. Duty to pay rent

i. “Possession is the mother of rent” – regardless of contract, possessing the property creates an obligation to pay rent
ii. Traditionally independent of L’s covenants

b. Duty not to commit waste
i. Purpose: protect L’s reversionary interest; deliver the property back in substantially the same condition in which it was received

ii. Applies to both residential and commercial leaseholds

iii. Includes an implied duty to make minor repairs, general maintenance (carryover from larger duty to repair assigned to tenants at old common law)

iv. At common law, L could sue for damages, but b/c independent covenants, L could not end the leasehold due to waste; modern lease contracts contain clauses allowing L to terminate lease if waste occurs

v. Voluntary waste = affirmative act by T that damages the premises (e.g. removing timber form the land; sledgehammer party)

vi. Permissive waste = allowing damage to occur when T could easily have prevented it (e.g. put a bucket under the leak rather than allow it to wreck the floor)
vii. Ameliorative waste = substantial changes that improve the property; still waste b/c in old common law when title was based on land description, any changes threatened the security of L’s title

viii. Modern approach is fuzzier; changes that improve the property may not be considered waste

ix. Tenant permitted to make reasonable changes reasonably necessary for reasonable use and enjoyment (seems reasonable)


c. Law of fixtures
i. Fixture = moveable chattel

ii. Fixtures belong to the landlord, not the tenant; the tenant may not remove them when she leaves
iii. 2 factors argue against removal:


(1) the more firmly something is affixed to the leasehold (e.g. cement)

(2) the amount of damage caused by the removal

iv. Trade fixtures (necessary for business, e.g. barber’s chairs) are generally an exception, T allowed to remove
v. But keep in mind:

(1) It may be waste to make the change

(2) It may be waste to remove the change if damage will result

(3) It may even be waste to remove it if no damage if the change amounts to a fixture


d. Tenant’s duty if premises destroyed
i. Common law: structures incidental to the leasehold (it’s about arable land), so T still had to pay rent under independent covenant, even if structures destroyed
ii. 3 conventional exceptions (in which it is clear the building, not the land, is what’s being bargained for):
(1) If lease is for portion of building, and building destroyed, then no liability

(2) If lease for entire building, and building covers entirety of property, then no liability

(3) If lease is short-term, and access to the bldg is therefore the entire point of the lease

iii. Modern approach: T should be released from rent under contract theory

(1) Impossibility of performance by L

(2) Frustration of purpose for T
2) Tenant in Possession

a. Old common law: L may rightly use self-help to retake premises if

i. L is legally entitled to possession

ii. L’s means of re-entry are peaceful

iii. Heavy stress on peacefulness requirement (e.g. Berg seems pretty peaceful, lock-out occurred when T off premises, L accompanied by police, but ct held it wasn’t peaceful enough)
b. Modern approach 

i. No self-help; L must always resort to judicial process
ii. Summary proceeding supposed to be quick, actually takes 6-9 months

· Berg v. Wiley [L believes T breaching lease of restaurant by renovating w/o permission, he warns he will re-take; altercation; later L goes back w/ cop and changes the locks] – Ct holds (1) No abandonment by T; (2) Re-entry unlawful at common law b/c clear potential for confrontation; (3) Common law defunct, ct embraces modern approach, finds re-entry unlawful as matter of law. Self-help is no longer justified; L must use judicial summary proceedings. Lock-out caused damages, and equity dictates that since the L caused that harm, he should pay for it. 

c. NM UORRA statute requires use of summary proceedings in residential context

d. Residential vs. commercial distinction

i. Home is castle; even more unequal power relations in home context than business; maybe more risk of violent confrontation in home

ii. But don’t we want to avoid violence in either case?

e. What if lease contains express provision that L may re-take if T breaches?

i. Some jurisdictions hold it’s a waiver of the right by the tenant

ii. Others hold that public policy of discouraging self-help means it’s not a waiver


f. All this only applicable if NO abandonment or surrender by T
3) Abandonment & Surrender 

a. Abandonment = tenant leaves w/o justification or present intent to return, and stops paying rent
b. Surrender = premature termination of a leasehold, returning T’s interest back to the holder of the reversion before the tenancy would naturally end
i. Surrender may be express or implied

ii. Express offer of surrender, express acceptance, and reconveyance of the property

iii. Implied: abandonment is implied offer of surrender

iv. Implied acceptance of that offer hinges on the intent of L in re-taking the premises

(1) If L’s actions are inconsistent w/ continued relationship w/ T, then it’s an acceptance (e.g. re-letting for no money considered inconsistent, not for T’s benefit)
(2) If L re-lets for the benefit of T, or indicates intent to continue the relationship, then no acceptance

v. If offer of surrender accepted, then T has no liability for future rent (sort of…)
(1) T still liable for past rent + damages while in possession

(2) T also liable for damages for anticipatory breach – profits L would have received under the lease had T not breached (but only if T 1. repudiates the lease (refuses to recognize obligation as valid) and 2. fails to pay rent)
(3) Anticipatory breach damages = amount of lease for unexpired term minus the fair market value of the unexpired term

c. Landlord’s options if tenant abandons
i. Do nothing, continue to collect rent

ii. Re-let for benefit of T (mitigate)


(1) Note that if L does so, and rents for MORE than T was paying, 
 
      then T is entitled to the profit (although many jurisdictions don’t 
 
      follow)

iii. Accept implied surrender

d. Duty to mitigate

i. Old common law: no duty to mitigate (b/c once property interest conveyed, L supposedly has no more control over it); L may mitigate if she feels like it

(1)  Restatement likes this approach b/c it deters abandonment and 
 
      abandonment leads to vandalism (whaa?)
ii. Modern approach: contract theory, basic fairness demands that L mitigate damages if he seeks to recover rents from defaulting tenant
(1) Note that in traditional contract, failure to mitigate results in damages reduced by amount of loss that could’ve been avoided

(2) With lease, however, in many jurisdictions (but not all), failure to mitigate lease means no recovery at all

(3) Also, unlike contract theory, here we shift the burden to L – L must PROVE she mitigated in order to recover 

iii. Rationale for duty


(1) Efficiency – don’t have property standing vacant


(2) Fairness – L in better position to re-let than T

iv. “Vacant stock” rule – L must treat the apt as part of his vacant stock; implicit assumption is that each apt may have qualities that make it uniquely attractive

v. Duty to mitigate governed by rule of reason

(1)  If L chooses to mitigate, L must do so reasonably – not reasonable to rent below mkt rate
(2)  L only required to take reasonable steps to re-let

vi. Again, while it doesn’t entirely make sense to do so, many jurisdictions differentiate btwn residential and commercial 
· Sommer v. Kridel [Parents-in-law were going to pay the rent on swank NJ apt, but tragically the marriage was broken off] – T expressly offered surrender; L refused to even attempt to re-let the apt (even after someone specifically requested it). Ct rejected old common law approach, and required mitigation; granted no recovery to L b/c L failed to mitigate.
E. Landlord’s Duties, Tenants Rights & Remedies

1) Deliver possession – see above 

2) Duty of Quiet Enjoyment – Remedy of Constructive Eviction

a. Implied covenant that L and those under the control of L will not unduly interfere with T’s enjoyment of the premises
b. Limitation on L’s reversionary interest

i.   Goes to both T’s obligation to pay rent, and L’s tort liability

c. Breached by actual eviction (unlawful lock-out) or constructive eviction

d. Development of the duty (3 stages):

i. Common law

ii. Conventional exceptions

iii. Modern reforms

e. Common law

i. Caveat lessee 

ii. Absent an express covenant about the nature of the premises, no implied warranty of fitness

iii. Based on notion that buildings were incidental to the lease of arable land

iv. L had no duty to make repairs, no liability for injuries suffered as a result of the fitness of the premises 

v. One exception = negligently-created dangerous condition

f. Conventional exceptions (where a duty exists)
i. Short-term furnished apartment – b/c T doesn’t have time to inspect or repair
ii. Duty to disclose latent defects – any defect T unlikely to discover; duty is only to warn, not to repair
iii. Duty to keep common areas in reasonable condition – “moral hazard,” tragedy of the commons; many tenants, no vested interest in maintaining common areas, free riders
iv. Duty to make promised repairs carefully – basic negligence rule; no duty to act, but if you commit to acting, you must do so reasonably; also, the promise lulls T into inaction based on belief L will take care of the problem
v. Duty not to commit fraudulent misrepresentation

vi. Duty to abate nuisances – L must take steps to abate nuisances & immoral conduct on the premises that impair T’s enjoyment; L has control over other tenants, and ability to control yields duty to control
vii. Effect of exceptions

    (1) Fitness of premises – T may abate rent if not met


    (2) Tort liability 

g. Remedy of constructive eviction

i. Developed at old common law: rent payment was to come from the crops, therefore if T can’t grow the crops (b/c evicted), T can’t pay the rent

(1) Early construction: positive acts of interference that breach express duty included in lease = breach
ii. Doctrinal bridge from independence to dependence of covenants; connecting conventional exception to modern reforms
iii. Two elements:

(1) Breach must be significant enough to warrant T’s leaving

(2) T must leave w/in reasonable time 

(3) Risk: T must take a big gamble that the breach will count and vindicate him, and that he left quickly enough
(4) Remedy: T may bring suit for equitable relief – declaratory judgment that L has breached, that breach is substantial, and that if T leaves w/in 30 days he will have vacated w/in reasonable time; immunize T from the risk (Charles E. Burt Inc. v. Seven Grand Corp.)

iv. Modern construction: Any act or omission by the L, or someone acting under authority or legal right from L, which renders the premises substantially unsuitable for the purpose for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises. 
v. New expansion of the remedy creates an independent duty on L that the premises will be fit for the purposes for which T leases them; the duty is not limited to any specific covenants L enters into

(1) If this duty breached, and T doesn’t want to leave, T may sue for 
 
     damages rather than claiming constructive eviction

vi. A jurisdiction may take a more generous or a more traditional approach to defining the elements needed to invoke the remedy
vii. Applies to BOTH residential AND commercial leases 

· Reste Realty Corp. v. Cooper [The tragedy of the sales office in the flooding basement] – Every time it rained, T’s basement office flooded; L always took care of it and promised to resole the problem. After 1 yr, T renewed lease for 5 years. L unsuccessfully attempted to stop flooding from driveway. L died; new L did not address the problem. Flooding severely inconvenienced T; she sent notice of vacation and left. L sued for rent for unexpired term. Ct held for T: (1) condition intolerable, substantially deprived T of enjoyment of premises; (2) T left w/in reasonable time. Ct could have gone w/ one of the conventional exceptions (duty to disclose latent defects; duty to keep common areas in good condition; duty to make promised repairs carefully – substantial breaches of any of which would warrant constructive eviction); but instead ct EXPANDS traditional remedy of constructive eviction, finding it includes not merely affirmative acts, but ANY act or omission that makes the premises substantially unsuitable for the leased purpose.

h. Modern reforms – supersede conventional exceptions

i. Illegal lease theory: lease made in violation of statutory requirements for safe and sanitary housing is an illegal contract, therefore unenforceable

ii. Under illegal lease, T is tenant at sufferance, may withhold all but “reasonable” rent, remain on the premises and defend against eviction proceedings
iii. Violation must be substantial, not technical; it must exist when lease entered into, not arise later

iv. Most sweeping reform = IWH

3) Implied Warranty of Habitability (IWH)

a. Implied duty in every residential rental: that the landlord will deliver over and maintain, throughout the period of the tenancy, premises that are safe, clean, and fit for human habitation.

b. Almost every jurisdiction has adopted (but there are still a few holdouts)

c. IWH does not apply to ALL residential leases; often single-family residences or long-term leases excluded 

d. Leases = dependent obligations, for the tenant to pay rent and for the landlord to put and maintain the premises in habitable condition; essence of bargain = decent rent for decent housing
e. Repudiation of caveat lessee 

i. Acknowledgement that times have changed, Ts now rent to obtain “safe, sanitary, and comfortable housing,” not arable farmland

ii. Ts in position of unequal bargaining power

iii. Ts not equipped to make repairs
f. In determining breach, look to

i. Violation of housing code requirements – if substantial, prima facie breach
ii. Impact on health or safety, independent of codes
g. Exceptions/qualifications

i. Defects created by the T

ii. Minor code violations not impacting health/safety

iii. T must show she notified L of deficiency and allowed reasonable time for L to correct 

h. Warranty covers both latent AND patent defects; both common AND private areas

i. Warranty NOT waivable
i. Meet the warranty or suffer the consequences; no individualized inquiry

ii. T may bargain for very low price, then not pay any rent and still defend against eviction due to breach of IWH – NO WAIVER (Foisy v. Wyman)
j. Breach may result from acts of 3rd parties, even acts of god

i. Focus on T’s entitlement, not L’s ability to control (e.g. garbage strike that renders uninhabitable may allow rent abatement)

ii. But note that “uses reasonably intended by the parties extends only to basic health and safety, not luxuries

k. Remedies:

i. Once breach found, all contract remedies available

ii. T may stay on premises, reduce/abate the rent, and use breach as defense against eviction (common law remedy of constructive eviction didn’t allow T to stay put)

iii. In some jurisdictions (not NM), T may make repairs herself and deduct costs from rent (repair-and-deduct)
iv. T may bring affirmative c/a for damages, with or w/o terminating the lease
v. Willful and wanton violation justifies punitive damages

l. Damages:
i. Difference between rent bargained for and fair rental value
(1) Problem: what if it’s a dump, and L is hardly asking for anything? Difference might be next to nothing; T might not get much in damages (comes to close to allowing waiver)

ii. Difference between fair rental value of apt AS WARRANTIED and actual fair rental value

(1) By definition the apt in breached condition is less valuable than it would be in non-breached; guarantee of substantial damages

(2) Rent bargained for = evidence of value (but not decisive; remember policy of no waiver of IWH)

iii. sd

m. IWH has largely swallowed the traditional exceptions
· Hilder v. St. Peter [The case “for which the term ‘slumlord’ surely was coined”] – T paid all rent and made repairs at own expense; L made no effort to fix clogged sewage lines, broken window, poor electrical wiring, broken lock, plaster falling from ceiling in baby’s room, etc. etc. etc. And T had to pay for heat, though it was supposed to be provided. Ct could’ve gone w/ conventional exception (duty to make promised repairs carefully), but established IWH instead. Damages = full rent (and punitive available if breach willful, but T didn’t preserve issue for appeal). 

4) Landlord’s tort liability

a. Traditional rule: L not responsible for injuries on premises other than as result of fraud, concealment, or covenant; T’s eyes were T’s protection
b. L’s only liability arose if L breached the limited duty of care arising from one of the conventional exceptions
i. Negligent repairs
ii. Unsafe common areas

iii. Latent defects (failing to inform T of known latent defects present at time of lease)


(1) T didn’t know, shouldn’t reasonably have known of defect


(2) Present at outset of lease


(3) No duty to fix, just to warn

iv. Public use – L liable for injuries to 3rd party – NOT T – if lease was for a public purpose

(1) Lease is for public/semi-public purpose

(2) Problem exists at outset

(3) L knew or should have known of danger

(4) L knew T was not going to rectify the problem; T not reasonably expected to fix it

v. Violation of a safety law

c. Modern reforms: 

i. some states considered imposing strict liability (e.g. if L leasing commercial space, defect present at outset)

ii. Many impose generalized duty of care on L (but others do not)

iii. NM hasn’t imposed such a duty
II. Real Estate Contracts
A. The Contract Itself
1) Process of purchasing property
a. Formation of contract btwn buyer and seller

b. Temporal gap – the “executory period”

c. Closing – title transfer, payment to seller, buyer usually takes mortgage from bank (not from seller)

d. Post-closing problems (assurance of title, etc.)

2) Distinguish from “installment contracts” – financing instruments; until final payment made, buyer is in position of tenant

3) Requirement of a Writing Sufficient to sustain enforceable contract

a. Statute of Frauds – 1677; in US, mostly enforced as common law, not statutory
b. Once document has been written to satisfy S/F, conveyance is valid – must create a NEW writing to re-convey (dutiful daughter problem – handing deed back is insufficient) or to change parties (no whiting out of names…)

c. May be bare bones

i. Satisfies S/F if it states the price, description of property, and is signed by the party against whom enforcement is sought

ii. Ct may imply reasonable price if none specifically stated – but agreement not binding w/o some reference to price

d. But bare bones contract often creates serious problems, many of which can be avoided through use of std contract
i. Such as conditions for buyer that let her off the hook (purchase subject to reasonable inspection of premises before closing)
ii. Or financing conditions – sale subject to buyer securing favorable loan or mortgage

e. Two exceptions to S/F

i.  Part performance


ii. Estoppel

4) Part Performance

a. Definition: Despite the absence of a suitable writing, there was a contract such that failure to enforce it would frustrate reasonable expectations

b. Allows for specific enforcement of oral agreements when particular acts have been performed by one of the parties

c. Must prove:


i.  That there was an agreement 


ii. Detrimental reliance

d. If agreement is admitted (as in Hickey), then first element met; if not, must show action taken by party that is unequivocally referable to the oral agreement (action would not have happened but for the agreement) 
5) Estoppel

a. Definition: Due to actions taken or investments made in reliance on the contract by one of the parities, unconscionable injury will result if the contract is not enforced
b. One party has been induced to substantially change position on reliance
c. Based on detrimental reliance, even if actual existence of agreement unclear
d. Reliance must be reasonably foreseeable for either of these exceptions
· Hickey v. Green [Contract on the back of a check] – Hs agreed to buy property from G; gave her $500 check and wrote on back that it was deposit for the lot. G never cashed it; sold land to another. Hs sold their house in reliance. Check doesn’t meet S/F b/c G didn’t sign. G admits that they had an agreement; if she hadn’t, would have been difficult to show action “unequivocally referable” (since they could have sold house for any reason). Detrimental reliance = Hs now in binding contract to sell their house, subject to litigation if they repudiate. Ct grants specific performance to Hs.
B. Implied Terms (Marketability of Title)
1) Marketable title: “title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent, and intelligent person, one which such persons, guided by competent legal advice, would be wiling to take and for which they would be willing to pay fair value”
a. “Reasonably free from every reasonable risk of attack”

b. Compromise btwn what buyer wants (perfect title), and what seller can actually deliver

c. Marketable title is the best we can come up with; an educated guess as to the state of title, which is almost always a little murky

2) Implied condition of every contract of sale of land is that seller must convey marketable title
a. Parties are free to stipulate a different std in the contract – either a lesser std (such as insurable title) or a stricter std

b. Marketability implied where contract is silent

c. Contract specifying “merchantable title OR title insurance” takes a gamble – title company may insure now, but its not guaranteed they’ll insure down the road when current buyer wishes to sell

3) Effect of public and private restrictions on title
a. Private restrictive agreements (covenants, easements) constitute encumbrances that make the title unmarketable

i. Again, this can be waived by provision in contract – buyer may take “subject to all restrictions, easements, encumbrances on record” etc.

ii. However, this clause is not a waiver of VIOLATIONS of those restrictions, just the restrictions themselves (Lohmeyer)

b. Public restrictions (e.g. zoning) are NOT encumbrances, b/c they are not property interests in the land; their existence does not render title unmarketable

c. Distinction based partly on administrative convenience/cost – too burdensome to seek out all the restrictions on a piece of land; as a practical matter, it makes sense to limit discovery to private restrictions

4) Title based on adverse possession may be marketable
a. If contract doesn’t call for record title, then title claimed on adverse possession may be fine

b. Sellers would need to demonstrate that they had met all the elements of adverse possession, such that:
i. Outstanding claimants would not succeed if they brought a claim

ii. There is no real likelihood such a claim would be brought

c. Catch is that agreement btwn buyer and seller that title is good is not res judicata upon other parties – they may still challenge the title

5) Specific performance
a. Granted to buyer on grounds that each parcel of land is unique, not fungible

b. Granted to seller if difficult to prove “with reasonable certainty the difference btwn the contract price and the market price”

· Lohmeyer v. Bower [Doc L seeks to rescind his contract to buy lovely Emporia home that violates zoning and covenants] – L’s contract stated that he took title subject to encumbrances. But house violated private covenants (it was only one story, rather than two) and zoning (18 inches from lot line, not 3 feet). Ct finds those violations make title unmarketable b/c they expose buyer to litigation. Sellers contracted to sell marketable title; therefore contract is void.
· Conklin v. Davi [Title claimed by adverse possession is marketable] – Buyers sued for rescission after learning part of title was based on adverse possession. But contract only called for “marketable and insurable” title, not title of record. Imperfect title is marketable so long as free from reasonable doubt – sellers may show this by demonstrating title is free from reasonable doubt. Since contract didn’t state “time is of the essence,” seller had until final decree (the end of this lawsuit) to show good title – ties the buyer’s hands. If that statement had been included, title would have to be good at closing.
C. Doctrine of Equitable Conversion

1) If there is an enforceable contract, who bears the risk of loss if property destroyed during the executory period btwn contract and closing?
2) English/traditional rule

a. At the signing of the contract, the buyer becomes the equitable owner; her interest is now in real estate, and the seller’s is in cash

b. Magic of equitable conversion

c. Most jurisdictions embrace this rule, but also hold that if property insured by seller, proceeds go to buyer (held in trust for buyer)

3) MA minority rule


a. It’s a failure of consideration if the seller cannot deliver the property at closing

4) Most pre-printed contracts place reasonability on seller until closing, since seller more likely to be carrying insurance, and has more control over the property since seller retains possession

D. Duty to Disclose Defects
1) Old rule = caveat emptor
2) Increasing majority of jurisdiction impose duty on seller to disclose all known material defects

a. “Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.” Johnson v. Davis
b. Determine materiality through objective test (reasonable person would attach importance in deciding to buy) and subjective (desirability of property to buyer affected)
c. Nondisclosure calculated to deceive is equivalent to affirmative misrepresentation

d. Even if seller doesn’t know of defect, and asserts “no problem,” rescission may be premised on basis of mutual mistake

3) In some jurisdictions (CA), duty to disclose includes neighborhood nuisances (such as loud or obnoxious neighbors)
4) Stigma statutes – no duty to disclose psychological/prejudicial factors (murder, occupant w/ AIDS)

5) CERCLA liability imposes extra duty on buyer to investigate; but professional sellers/brokers have duty to disclose nearby hazardous waste that may affect habitability


a. Duty doesn’t extend to social conditions (e.g. drug dealing)

6) “As is” clause applies only to reasonably discoverable conditions

· Stambovsky v. Ackley [“As a matter of law, the house is haunted”] – Caveat emptor applies in NY – no duty to disclose except in cases of affirmative misrepresentation. But basis for rule is that buyer has opportunity to discover defects; reputation not revealed by inspection. Since condition created by the seller, and it constituted latent defect not discoverable by reasonable inspection, ct finds duty to disclose. Dissent objects that no evidence reputation harmed value. 
· Johnson v. Davis [FL embraces duty to disclose] – Js affirmatively misrepresented to Ds that roof didn’t leak; leaks not discoverable by reasonable inspection. Ct rejects old common law distinction btwn failure to disclose and affirmative misrepresentation. Caveat emptor not in tune with the times, does not conform to notions of fairness, justice, equity. Ct goes beyond Stambovsky, which premised duty on seller’s creation of the defect – here, duty to disclose ANY defect not reasonably discoverable. 
E. Implied Warranty of Quality

1) Doctrine of Merger
a. Once the deed is accepted, the contract merges into it, and the buyer has no c/a for any provisions in contract but not in deed
b. E.g. nature of title – if contract promises marketable title, but deed is silent on that point, no warranty of title

c. Merger doctrine increasingly falling out of favor

d. Exceptions to merger:

i. Fraud

ii. Contract obligations characterized as independent or collateral to the deed; therefore still enforceable post-closing

2) Post-closure remedies
a. Difficultly based on the conceptual & doctrinal limitations of writs – the pigeonhole problem

b. If the c/a sounded in tort, no recovery for purely economic damages, only actual physical injury (w/ the exception of misrepresentation)

c. If the c/a sounded in contract, recovery allowed for pure economic loss (e.g. house is worth less); BUT contract generally required privity btwn the parties to bring suit

3) Implied warranty of quality meant to overcome those difficulties
a. Warranty imposed on the builder in favor of subsequent buyers; imposes liability for purely economic loss even w/o privity btwn builder and buyer

b. Prosser: “Freak hybrid born of the illicit intercourse of tort and contract”

c. Suits on warranty arise post-closing, after acceptance of the deed
d. Analogous to UCC’s implied warranty of merchantability for goods injected into the stream of commerce
4) Four principle limitations to warranty
a. Defect must be latent (reasonable person wouldn’t discover)

b. Warranty only extends for reasonable time period (generally 6 years)

c. Warranty only guarantees average, workmanlike quality (customary skill & care); only extends to defects caused by builder’s failure to use reasonable care 
d. C/a is only against a merchant-builder, not someone who merely sells the house

5) Warranty of suitability  also implied by Uniform Land Transactions Act
a. Narrower than IWQ – only that no defects so serious as to make property unsuitable for intended use – but applies to used as well as new construction
· Lempke v. Dagenais [Bad garage trusses] – D builds garage for X; X sells property to L; garage falls apart. L sues for negligence & implied warranty. Ct rejects negligence b/c loss is purely economic. Ct holds that IWQ extends to subsequent purchaser, since policy of protecting innocent buyers applies equally to subsequent as to first purchaser; builder shouldn’t escape liability merely b/c house sold – don’t encourage sham first sales. Other reasons to extend IWQ = society increasingly mobile; subsequent buyer equally ignorant of construction; latent defects manifest over tie; and builder on notice of duty to first buyer; and builder in better position than buyer. 
III. Methods of Title Assurance
A. Methods of Title Assurance
1) Meaning of title assurance 

b. Quantity – the amount of property, the property’s location

c. Quality – the property doesn’t come w/ any restrictions that will restrict its use (easements, covenants, etc.)
d. Three ways to approach title assurance = warranties, insurance, search pf public record 

e. Bottom line = title never perfect; there are always gaps – it’s a reasonable guess

2) Warranties

a. Express statements by grantor, warranting against some or all defects in title

b. Three levels

i. General warranty – seller warranties against all defects, no matter when they arose

ii. Special warranty – seller warranties only against any defects that arose while the seller was in possession

iii. Quitclaim – seller makes no warranties 

3) Title Insurance

a. Policy insures grantee against defects, based on title company’s search of the record

b. Shortcomings = many exceptions and exemptions for defects not covered

4) Search of the public record

a. In the East, primarily done by lawyers; in the West, primarily by title insurance companies

b. Many things difficult to find, or fall outside the record

B. The Recording System 

1) Purposes

a. Transparency of land ownership 

b. Preserve important documents
c. Protect bona fide purchasers from unrecorded claims; a deed is valid w/o being recorded, but under recording acts, a prior unrecorded grantee may lose out to a subsequent recorded purchaser
2) Indexes

a. Archives of all instruments affecting land titles – deeds, mortgages, liens, wills, etc.

b. Grantor-grantee index

c. Tract index – grid system, established by govt survey
3) Mechanics of the search
a. Start w/ grantee index, work backward in time from present owner to root source of title (or as far back as statute requires, or as buyer needs to feel secure in purchase – considering things like CERCLA liability)

b. Then switch to grantor index, work forward again, checking under each grantor’s name for each of the years between when deed received and deed passed out again, checking for encumbrances

c. If gap btwn date of execution of deed and date of recording, must check under both grantor’s and grantee’s names for that stretch – either may encumber until recorded

4) Goal = establish chain of title, who owns the land and under what qualifications

5) Chain of title has two meanings

a. Generic sense: the ladder of prior owners, the history/genealogy of the property (determined form grantee index)

b. Legal definitional sense: legally required scope of the search required by that jurisdiction for each link in the chain (through the grantor index); standard is from first deed in to first deed out under each name, but some jurisdictions require more extensive search

c. Legal definitional chain of title may mean both:

i.  The time period of the search required for each link in the chain


ii. Which documents are deemed part of the chain of title under that search

6) Gaps inherent in recording system

a. Land may be affected by events or claims outside the system, which are binding in spite of lack of recording (e.g. mechanic’s liens for value of services/work done, like by general contractor)
b. Interests created by circumstances that don’t require a document (e.g. adverse possession)

7) Judgement/tax liens attach to the person, but encumber the property – wouldn’t show up in tract index, even if it exists

a. Must go to the grantor-grantee index, search for such personal encumbrances

8) sd

C. Types & Operation of Recording Acts

1) Purpose: protect bona fide purchasers (BFPs); if BFP performs the behavior necessary to qualify as a protected person, then BFP prevails over “first in time, first in right”
a. Also – encourage recording; until A records, possible that B may divest that title (analogous to adverse possession)

2) Recording acts applicable when

a. Same property interest conveyed to A and B

b. First conveyance to A not recorded

c. B satisfies the behavior and conduct necessary for protection under the act
3) Priorities vs. Remedies

a. Recording act permits the possibility of reversing the priority of ownership – subsequent purchaser gets the property

b. Priority = who gets the land

c. Regardless of priority, if same piece of property conveyed to 2 different parties, whichever one loses possession will likely have a remedy – a c/a for fraud against the seller, for instance

4) Three types of recording acts
a. Notice 
i. First buyer doesn’t record

ii. BFP takes w/o actual notice of the earlier transfer

iii. BFP does NOT need to record to gain protection

b. Race-notice

i. First buyer doesn’t record

ii. BFP has no actual notice AND records before the earlier deed is recorded

iii. Failure to record first = no protection

c. Race


i.  First buyer doesn’t record


ii. Subsequent buyer records first; even if he has actual notice of the first deed


iii. Only NC and LA 

5) Time period to determine if no notice = when the money is proffered; if buyer finds out about other deeds after she purchases, but before she tries to sell the property, she still has no notice and is a BFP
6) Subsequent buyer is held to constructive notice of all “recorded documents” that are within her “chain of title.”

a. Including both the time period and the types of docs your jurisdiction requires you to search for
b. Big question: is it “recorded”? Some jurisdictions hold that if doc recorded, but mis-indexed, it is “recorded” (Luthi); others reject this rule

i. Luthi v. Evans [Who owns the Kufahl lease?] – O sold to T seven named oil leases plus a “Mother Hubbard” clause (all other leases owned by seller in Coffey Cty, KS). Four years later, O sold Kufahl lease, in Coffey Cty, to B. B had no actual notice; Mother Hubbard clause not mentioned in index of T’s deed. KS = notice jurisdiction; statute emphasizes importance of including description of the tract in public record. Ct holds Mother Hubbard clause not “recorded” so as to give constructive notice – burden is on grantee to file supplemental documents to record interest in all property covered by the clause. Ct rejects placing burden on grantee to review all original documents listed in index, then determine what other property might be covered by such Mother Hubbard clauses (heavier burden). Relativity of title: as between O and T, T owns Kufahl; but as btwn T and B, B does (T may sue O for remedy of the price she received from B for Kufahl).
7) Idem sonans – constructive notice of records filed under phonetically identical name

a. Majority applies, so long as 

i. Phonetically similar

ii. Name starts w/ same character (so Reed, Reid = yes; Kristina, Cristina = no)

b. Employment opportunity for title lawyers!

c. Minority rejects, b/c higher burden on buyer to check under all alternate spellings than for original recorder to ensure it’s spelled properly the first time; after all, the one recording the property interest is the one who will benefit from it
ii. Orr v. Byers [Elliott, Elliot, Eliot…] – O won judgment against Elliott; misspelled name as “Elliot”; clerk recorded under that spelling and under “Eliot.” When B bought land from E, he did not find lien under misspelling. O argues rule if idem sonans – constructive notice since name phonetically similar. Ct rejects – that rule mostly applied in cases to establish identity; places too high a burden on all subsequent buyers.

8) Shelter rule – one who takes from a BFP protected under the recording act receives the same protection, even if that person would not qualify as a BFP
a. Example: 

i. O ( A

ii. O ( B, B is a BFP

iii. A records

iv. B ( C

v. Since A has recorded before C buys, C has constructive notice and is not a BFP; but since C takes from a BFP, C is protected by the shelter rule

vi. However, O may not re-purchase from B to take advantage of shelter rule

9) Zimmer rule – in a race-notice jurisdiction, a subsequent purchaser who first records is ONLY protected if ALL prior conveyances in his chain of title are also recorded
a. Only applies in race-notice

b. So no protection for C where O ( A, then O ( B, B records with faulty acknowledgement, B ( C

c. As opposed to the situation where O ( A, A records with a faulty acknowledgement, which ct says may NOT grant constructive notice to subsequent purchasers
i. But in these two situations, who is actually in better position to protect herself? Subsequent purchaser who can find A’s recorded deed (albeit w/ defect) or subsequent purchaser who cannot find A’s deed, but who records w/ defect?
ii. Question of notice vs. mere recordation (see below)

d. Zimmer rule therefore undermines the policies of recording acts:

i. Encourage recording (b/c it protects prior purchaser who didn’t, and not subsequent, who tried to)

ii. Encourage title searches (b/c if defect in acknowledgement latent, search does no good!)

e. Leads to bad results

f. Majority of jurisdiction DON’T follow Zimmer


i.  If defect latent, then it does give constructive notice


ii. If defect patent, then it doesn’t
· Messersmith v. Smith [“Oil fever” strikes South Dakota] – C & F co-tenants in land; C conveys her interest to nephew F in quitclaim; F does not record (probably b/c he’s thinking of it as a sort of early inheritance). C then leases mineral rights in the land to S; she then conveys them by deed. S claims deed was notarized, but had mistake (“his heirs” instead of “hers”). S tore up the deed, had C sign another, which notary acknowledged over the phone (big mistake). S conveys the mineral rights to S2, a BFP. Deeds from C ( S and S ( S2 recorded. F’s quitclaim deed recorded. Since SD is race-notice jurisdiction, subsequent deed must be properly recorded to prevail. Here, faulty acknowledgement (statutorily required) means C ( S was never “recorded,” even though you could go look at it in the county clerk’s office. Ct applies Zimmer Rule – since S’s deed not validly recorded, S2’s deed not entitled to protection. Ct awards land to F. 

10) Defects in notice vs. Defects in Recordation

a. Note that defects in recording in Luthi and Orr go to notice – the deeds aren’t recorded such that they grant subsequent purchasers notice

b. But w/ Messersmith, defect is highly technical; not about notice, but mere formalities of recordation – form over substance
c. If Messersmith had been decided in pure NOTICE jurisdiction, S2 would have prevailed, b/c he took w/o notice; in notice jurisdiction, that’s all you have to do to satisfy the recording act

d. Keep separate the issues that go to notice and to recording

D. Chain of Title

1) Basic Rule: A purchaser is responsible for ALL DOCUMENTS within her legally defined chain of title; if they are properly recorded, constructive notice is imputed & buyer receives no protection from recording act
a. Four typical problems arise, due to the drawbacks of the grantor-grantee index:


i.   Wild deed


ii.  Buried language in deeds out from common grantor

iii. Early recordation


iv. Late recordation

b. sd

2) The “Wild Deed”
a. A deed recorded, but outside your chain of title
i. E.g. O ( A ( B ( C ( D, all recorded

ii. C ( X, not recorded; X ( Y, recorded

iii. X ( Y is wild deed: it’s recorded, but no reason D should look under X’s name in title search

b. All jurisdictions agree, no constructive notice from wild deed
c. Applies in either notice or race-notice jurisdiction, since issue goes to notice

d. EVEN applies in a pure race jurisdiction – doesn’t require notice, but does care about the constructive notice of the fact of first recordation, which wild deed doesn’t provide; therefore wild deed not “recorded” so as to satisfy recordation requirement  

e. Problem would be solved by tract index

iii. Board of Ed. v. Hughes [Blank deed creates subsequent purchaser] – Hoerger conveys to Hughes, blank deed, not recorded. Hoerger conveys to D&W, who fail to record. D&W convey to Board of Ed, who records. Then Hughes fills in his name and records. Then D&W record. MN is race-notice jurisdiction, and ct holds Hughes is subsequent purchaser b/c blank deed is not conveyance, but he had implied authority to fill in his name – when he did, he became a purchaser, subsequent to D&W, and entitled to protection of recording act if he recorded. Board of Ed’s recorded deed is a wild deed; it did not give Hughes constructive notice.  NOTE: if Hughes were in fact a PRIOR purchaser, then the Board of Ed would satisfy the requirements of the recording act and prevail (they took w/o notice and recorded), UNLESS the jurisdiction applies the Zimmer rule.
3)   Buried Language/Common Grantor
a. Deeds out from a common grantor may be in a buyer’s chain of title such that he has constructive notice of their contents 
b. Example:

i.   O ( A, deed to Whiteacre, containing restrictions on Blackacre


ii.  O ( B, deed to Blackacre, no mention of restrictions


iii. Is B responsible for deed to A? It depends on the jurisdiction…
c. Problem presents the same practical difficulties as Luthi – index won’t note all the restrictions on other land contained in a deed; you actually have to go read the whole instrument (ALL of them)

d. Since legal definitional chain of title = the search you must perform for EVERY link in the chain, in these jurisdictions you must search EVERY deed out from EVERY prior grantor in your chain of title, b/c you’re imputed constructive knowledge of the contents of every single one of them


i.  Extremely burdensome; modern approach finds it excessive

ii. Only a minority of jurisdictions require such an extensive search

e. This traditionally only comes up w/ lots in proximity to one another; e.g. in a  subdivision

f. This one a tract index actually wouldn’t fix
· Guillette v. Daly Dry Wall, Inc. [Subdivision restrictions bind unsuspecting buyer] – G, a subdivider, sells lots in his subdivision. G ( W a deed contains single family residence (SFR) restriction; G ( G2 a deed that contains SFR restriction AND states that the same restrictions apply to all lots now owned by seller; G ( P a deed w/ SFR restriction; G ( Daly a deed w/o restrictions. All deeds refer to subdivision plan, which does not state restrictions. D seeks to put in apartment complex, other grantees sue to enforce restriction. Ct holds that D had constructive notice of ALL other deeds out from his grantor, so he didn’t take w/o notice, and is bound by the restriction.
4)   Early Recordation

a. Does a grantee have to search under a grantor’s name for some years BEFORE the date the grantor received title, to ensure that the grantor did not record a transfer of that title early?
b. Example:
i. A ( B

ii. O ( A; equitable doctrine passes title directly through to B once A receives title

iii. A ( C

iv. To find out that A has already transferred to B, C must search the record under A’s name BEFORE A received title, since A recorded his transfer early

c. In a few early cases, the ct required the grantee to perform that extra search, holding the early title was in the chain of title; a few jurisdictions still follow
d. Modern approach is not to require the extended search for (how many?) years before grantor received title

e. Better to put burden on B to re-record title once A actually receives it, or to put burden on EVERY subsequent purchaser to do an extended search? 
i. One-time burden vs. repeated, going forward to all subsequent purchasers

ii. Grantee has strongest incentive to ensure proper recording in order to prevent recording statute from cutting off her title and vesting it in subsequent BFP

f. Again, tract index fixes

5)   Late Recordation


a. Flip-side of early recordation: does grantee need to search record for period AFTER grantor has already passed title to another?
b. Example

i. O ( A

ii. O ( B (B knows of transfer to A; not a BFP)

iii. A records

iv. B ( C

v. For C to find transfer to A, he must search the record after first deed out from O, which is when std search stops (if B were a BFP, C would be protected by shelter rule)

c. Again, varies by jurisdiction – some require this extended search and hold buyers to constructive notice of late deeds, others don’t; requiring extended search increases the costs of title searching dramatically, and many ignore the requirement 
d. Analogous to wild deed, in that A “recorded” before C; but since A’s recording is outside C’s chain of title (in a juris that doesn’t require extended search), it’s not “recorded” such that it gives C constructive notice, so even in a race-notice jurisdiction, C should prevail
e. Goes to the interrelationship of the chain of title and the recording system – the recording act only protects subsequent buyers who satisfy certain behavior, one piece of which (in all but race jurisdictions) is not having notice; extending the chain of title extends that constructive notice to more recorded documents
f. And, once again, a tract index would fix (we’re so pathetic)

E. Persons Protected by Recording Acts – What makes a BFP?
1) Must have paid valuable consideration (recording act protection limited to “purchasers for value”)
a. No protection for donees or devisees

b. Cts require more consideration here than in non-property contracts 

i. In std contract, if ct is involved, one of the parties will have breached, while here, the question is allocation of interests btwn two innocent parties, the prior and subsequent grantees

ii. Who gets the property and who gets a fraud lawsuit against the grantor?

iii. Somewhat diff question than just what promises the law will enforce

c. Example
i. O ( A for value, A doesn’t record

ii. O dies, H inherits

iii. H ( B, a BFP

iv. Recording act WON’T protect H, regardless of his lack of notice; relevant inquiry is btwn A and B

d. Sd

2) Problem of partial payment: is a buyer who pays only part of the purchase price entitled to protection of recording act? Or only to restitution for payment?
a. Majority position: until full price paid, buyer is not a BFP and gets only restitution
b. Problem generally arises w/ installment contracts

i. Normally, seller receives entire payment price from bank at time of closing, buyer takes mortgage

ii. W/ installment, seller receives payments over time from buyer

c. Three options

i. Give the land to the prior claimant, restitution to subsequent (not all jurisdictions would add on the taxes as ct in Daniels did)

ii. Split the baby – fractionate the interest in the property (possibly by creating tenants in common), based on the amount paid (huge practical problems, rarely followed)

iii. Give the subsequent buyer the benefit of his bargain, but pay the balance to the prior claimant (approach followed in Lewis)

d. Pro tanto rule – protect the buyer to the extent of payments made before notice, but no farther
· Daniels v. Anderson [Saga of the contiguous lot] – Jacula sold D one lot; right of first refusal on contiguous lot included in contract, but not in recorded deed. J sold Z the contiguous lot, on an installment contract. Z had paid $40,000 of the $60,000 price when Mrs. D informed him of their right. Z paid the remainder to J. D sues for specific performance; Z claims he’s a BFP. Ct awards the land to D, but D must pay Z the full price plus taxes. Z argues he was equitable owner through equitable conversion as soon as he signed the contract and began paying; but that doctrine only speaks to the relative rights of buyer and seller, not to the rights btwn two buyers.
3) Consideration ONLY matters when we’re dealing w/ the subsequent purchaser – prior may be a donee or devisee

a. The prior purchaser need NOT be a BFP; only someone who’s seeking the protection of the recording act

b. Look at it through the lens of whether subsequent purchaser has satisfied the requirements of the act, regardless of the prior purchaser’s actions (other than failing to record)

4) BFP is only protected to extent that there is no notice
a. But practically speaking, does this mean that buyer on installment must go check the county clerk’s office before EVERY payment

b. Not fair to impute that kind of constructive notice; unreasonable burden (said the ct in Lewis)

d. Installment contract gives rise to this concern

· Lewis v. Superior Court [The $2.3 million fixer-upper] – In early Feb, L signs contract to buy house from S on installment. On Feb 24, F records notice of lawsuit (lis pendens) on S, but it is not indexed. On Feb 25, L pays down payment to S. On Feb 28, L closes w/ S, receives deed, records deed, and gives promissory note to S for remainder of price. The deed is indexed. On Feb 29, lis pendens indexed. L pays remainder to S in March, spends $1 mil fixing up house over the next year. In Sept, L served w/ notice of lien against the property. Ct holds that index is part of the record; therefore the lien was not “recorded” until it was indexed (unlike Luthi). CA is race-notice, so F failed to record first; but is L protected even w/o paying full price? Ct finds L is protected as subsequent purchaser b/c even though they haven’t paid full price yet, that rule doesn’t reflect modern property practices. BUT CT COULD HAVE found that L was PRIOR purchaser (ct interpreted lien as before sale; but contract for sale was before lien) – either way, L wins, but for different reasons. If L is prior, then CONSIDERATION IRRELEVANT. 
· Alexander v. Andrews [Sibling rivalry] – M devises her ½ interest to son C. M’s widower T devises his ½ interest to daughter S (“for love”), then to son C for $1,000 plus lifetime care and burial. C records. S records. Ct holds C is ONLY protected to the extent of the $1,000, b/c all else were payments AFTER S recorded. 
F. Inquiry Notice

1) Types of notice (that prevent subsequent buyer from being a BFP)

a. Actual


b. Constructive



i.  Record notice (constructive notice of all recorded docs w/in chain of title)



ii. Inquiry notice

2) Elements of Inquiry notice

a. Suspicious fact that puts the person on notice to make a further inquiry

b. A reasonable inquiry would reveal the encumbrance

c. If these two elements met, then buyer is on “inquiry notice” of all knowledge that would be discovered through such reasonable inquiry

3) Suspicious facts

a. Facts actually in record that raise questions

ii. Record alludes to something off the record

iii. To the extent that the suspicious fact CLEARLY indicates the existence of a prior interest, scales tip in favor of imputing knowledge of those unrecorded interests
iv. Conversely, the more ambiguous it is, the less reasonable it seems to hold buyer to inquiry notice; Harper is a close case that could’ve gone the other way


b. Possession – the much more common situation

i. Possession creates presumption of possibility that the person in possession owns an interest in the property

4) Rationales for inquiry notice
a. Buyer won’t buy a “pig in a poke” – will check out the property beforehand, look for possibility of unrecorded interests like easements, adverse possession, etc.

i. Therefore it’s not a big additional burden to require the buyer to make inquiries of anyone found in possession 

ii. Although this argument much harder to sustain when expanded to facts in the record; much less clear-cut, heavier burden

iii. Ideally inquiry notice should only be applied where suspicious fact visible/obvious

b. Much more difficult to prove actual notice than inquiry; inquiry imputes what a reasonable person would learn and do

5) Lingering questions = what’s sufficiently suspicious to trigger inquiry? How far does inquiry need to go?
· Harper v. Paradise [The farm, the life estate, and the “replacement deed”] – 1922 S conveys to M a life estate interest in the farm, remainder to named children. Deed misplaced. After S’s death, in 1928 her heirs deliver quitclaim deed to M as “replacement deed” – specifically states it takes the place of the lost one (language used in replacement sure sounds like fee simple). 1933, Depression times, M gives security deed to the farm to lender, defaults in 1936. Lender forecloses, series of conveyances to Ps, who record in 1955. 1957, original 1922 deed found and recorded. In 1972 M dies, the remaindermen sue Ps to quiet title. Ps argue adverse possession, but it didn’t start running against kids until they had right to possession (at M’s death). Race-notice statute; Ps recorded first, but are only protected if no notice. No actual or record notice – but ct finds inquiry notice. Since 1928 deed explicitly refers to 1922 instrument, Ps on notice to inquire regarding what interests were transferred w/ that instrument. Their failure to make that inquiry means ct imputes the knowledge to them. Farm goes to the Hs.
· Waldorff v. Eglin National Bank [Possession of condo = inquiry notice] – 1972 C takes out mortgage on condos w/ E. 1973 (April), W contracts to buy condo #111 from C, contract not recorded. 1973 (Oct) and 1974 (June), C takes out additional mortgages from E, secured w/ condos including #111. In 1974, C grants W quitclaim deed to condo #111, in exchange for writing off a debt. 1975 quitclaim recorded. 1976 E forecloses on the condos. E argued W’s possession was equivocal; ct disagrees, irrelevant that other people in possession weren’t owners. Ct wastes time mulling over issue of consideration from W to C – BUT W IS PRIOR, NOT SUBSEQUENT PURCHASER, SO CONSIDERATION IRRELEVANT. W prevails as first in time (except as to 1972 mortgage); E doesn’t get protection of recording statute b/c inquiry notice.
IV. Servitudes: Private Land-Use Arrangements (aka “the Swamp”)
A. Historical Development & Overview 
1) Characteristics of servitudes
a. Private agreements, rather than public restrictions (e.g. zoning, nuisance)

i. Devices to control the use of the land for the benefit of the landowner and/or other parties

b. Non-possessory interests – rights to the limited use of the land of another, which one neither owns nor possesses 


i.     On the spectrum of limited use to total use, this is very limited

c. Difficulty: the functional categories don’t match the conceptual categories
2) Evolution of Servitudes 
a. Three tools emerged over time; they seek to do similar things, but are limited by the baggage of their historical eras

i. Easements

(1) Emerged in 12th-13th centuries

(2) Agrarian world, medieval mindset

(3) Limitations on abstract thought made easements less useful in the industrial revolution

ii. Real covenants

(1) Emerged in 17th-18th centuries

(2) Developed to overcome the limitations of easements

(3) Arose in tandem with the theory of contracts

(4) But carry their own limitations 

iii. Equitable servitudes

(1) Developed by the Equity courts to get around the restrictions on covenants

b. Why can’t we weave them all together today (3rd Restatement attempts to; NM has embraced)? Problem of retroactivity, reliance, any changes affect vested interests

3) Key concern of servitudes: runningness

a. Is this restriction on land binding on successors to the restricted land, such that subsequent parties get the burden or the benefit?


i.  Every restriction contains both a burden and a benefit


ii. Complicated with reciprocal restrictions (dual burdens & benefits)

b. Do the burdens & benefits “run” with the land?


i.  With easements, the answer is always “yes”

(1) Easements conceived of as a grant of a property interest

(2) E.g. A granting B the stick from her bundle that would allow A to prevent B from trespassing across A’s land; once granted, that stick stays with A’s property bundle

(3) We’re capable of thinking of them as promises, but medieval landowners were not


ii. Harder question with covenants & equitable servitudes

4) Categories & Terminology of Easements

a. Dominant vs. servient estates

i. Dominant estate = the land that gets the benefit of the easement 

ii. Servient estate = the land that bears the burden of the easement

b. Appurtenant easements vs. in gross

i. Appurtenant = easement that benefits a particular tract of land; affixed to the land itself; benefits the landowner based on that person’s status as landowner, not personal


(1) There must be both a dominant and servient estate

ii. In gross = personal benefit to the easement holder, not affixed to any dominant estate

(1) There will not be a dominant estate (only a servient)

(2) Classic example = utility easements (not tied to any land owned by utility, but to utility as a business)

(3) E.g. right to fish in a pond on another’s land

c. Affirmative/positive vs. negative easements

i. Positive = gives easement holder the right to do something on the servient estate (e.g. walk across it)
ii. Negative = gives easement holder the right to prevent the servient owner from doing something on the servient estate (e.g. building restrictions) 

d. Limitations on easements

i. Common law favored positive over negative, so only recognized 4 negative easements (owner of dominant estate may present owner of servient from depriving him of any of these things):

(1) Light (not scenic views)


(2) Air (free flow to the property)

(3) Lateral support of a building 

(4) Flow of an artificial stream

ii. Reasons common law reluctant to expand beyond these 4

(1) Affirmative easements give better notice than negative, and England had no recording acts; concern about burdening the land with hidden encumbrances

(2) Negative easements were recognized by prescription – if light, air, etc. had not been withheld for 20 years, then the right was created (“doctrine of ancient lights” – American cts rejected); cts concerned about creating undue restrictions by prescription 
(3) Affirmative easements look more like the grant of a property interest, while negative obligations look more like promises than sticks of property. 

(4) However, US courts have been willing to recognize negative easements for scenic views, solar collection, and conservation

iii. Easements generally limited to passive duties on owner of servient estate, not active duties 

(1) E.g. let someone walk across your land; don’t build a structure that blocks the light

(2) Therefore some situations simply won’t fit within the easement paradigm

(3) E.g. A promises B to plant and maintain trees on A’s land – it’s not a positive easement, b/c B has no right to do anything on A’s land; it’s not a negative easement b/c B not preventing A from doing anything 

(4) These situations must be enforced outside of the easement theory (as covenants or servitudes)



iv. Duration of easements





(1) Easements may be given in fee simple, life estate, term of years, 




     defeasible, etc.

e. Easement vs. profit or license

i. Profit = the right to take something off the land of another (timber, minerals, etc.)

ii. License = permission to do some act that would otherwise constitute a trespass (e.g. enter the land of another); revocable at will
f. Express vs. implied easements


i.  Three types of express


(1) Express creation by grant in a writing (deed or other instrument)



(2) Express reservation or exception of interest

· O sells land, want to reserve some right in it (e.g. right of way)

· Exception = excepting some interest in the land from the conveyance; old common law had a problem with this b/c you can’t have an easement in your own land, so you didn’t have that interest to withhold 



(3) Estoppel

· Landowner grants a license revocable at will
· But if licensee undergoes substantial expenditures in reliance on that permission, ct may hold the license has become irrevocable – functionally identical to an easement


ii. Three types of implied



(1) Necessity


(2) Prior use (“quasi-easement”)


(3) Prescription
B. Creation of Express Easements
1) Easement by express grant or reservation

a. Subject to the Statute of Frauds (requires writing signed by the grantor)
i. Recording acts, notice rules all apply to these easements

ii. Seller has no duty to disclose encumbrances; buyer held to constructive notice of all recorded docs in chain of title, and the burdens run with the property

b. If language ambiguous, common law favors easement appurtenant over in gross

c. Common law rule prohibits reservation in favor of a third party
i. Only parties to a deed may take advantage of it; based on feudal notions

ii. In jurisdictions that still apply this rule, you can get around it with a straw deal – use two pieces of paper instead of one (e.g. M grants the property to the church in fee simple, and the church grants it to P, reserving an easement for itself (or grant property to P, P grants easement to church))
iii. Some jurisdictions no longer apply this rule (Third Restatement) 
d. Reservation is construed as a re-grant, from grantee back to grantor (b/c how can you reserve a property interest that doesn’t exist until the transfer?)
· Willard v. First Church of Christ [Parking easement for the church] – W buys lots 19 and 20 from P. M, who owns lot 20, sells it to P, but subject to easement for parking during church hours so long as “property for whose benefit easement is given” is used for church purposes. Ct holds it’s an easement appurtenant (M probably sought to create and easement in gross – for the congregation, not the building – but that’s not what the language creates). W not a BFP b/c record clearly gives notice of easement (it’s in the deed to P). Ct prospectively overrules old common law rule against reservation in favor of third party (which clearly frustrates intent of the parties); since no reliance on that rule present here, it may be applied in this case. 

2) Easement by Estoppel

a.  License may become irrevocable if licensee makes substantial expenditures in reliance on the license
b.  Elements ct looks to in deciding if license should be irrevocable:

i. Existence of express license (revocable at will)

ii. Coupled with significant expenditure in reliance on the license

iii. And allowing revocation would be inequitable/unfair 

c.  Third Restatement allows creation of easements by estoppel (triggered by investment in improvements)

d.  Some jurisdictions take a harder line – if you want the easement, bargain for it and get it in writing, don’t ask the ct to impose it after-the-fact

e.  If license is irrevocable, what’s the scope?


i.  If the house burns down, may dominant estate holder build a new one?


ii. No more reliance on the original promise…

f.  Ct may choose to grant the servient estate holder damages

· Holbrook v. Taylor [Estoppel creates irrevocable license for use of old coal road] – H grants T permission to use old coal mine road to get to house on site adjoining H’s property, build $25,000 house. No other reasonable place for the road. H then seeks payment for continued use of the road; T refuses, seeks injunction against H to enforce continued use of the road (quite a gamble – if T had lost, no access to house! might’ve been smarter to just negotiate w/ H). But ct holds for T; where licensor knows that licensee is exercising permission granted to spend substantial money on improvements, then the license becomes irrevocable. 
· Shepard v. Purvine [Oral promise btwn neighbors] – Oregon court held that oral license relied upon by licensee is “just as valid, binding, and revocable as a deeded right.” Note also that here, parties were not operating at arm’s length. 

· Henry v. Dalton [RI ct rejects estoppel] – Even if intention was for continuing license, and licensee acted in reliance, ct will not hold license irrevocable. Easements should be written – uphold public policies of S/F. 
C. Creation of Implied Easements
2) Circumstances, rather than any express statement, give rise to the easement

a. Exception to, and undermine purposes of, the Statute of Frauds (which is the same problem posed by the irrevocable license)

3) Easement Implied by Necessity
a. Elements

i. Land begins in common ownership (Blackacre & Whiteacre both owned by O)

ii. Land is then severed into 2 or more parcels with separate owners

iii. The severance creates the necessity of an easement by landlocking one of the parcels, depriving it of public access

(1) Necessity MUST arise at the moment of severance

(2) The parcel of land that creates the necessity bears the burden of providing a right of way

b. Rationales
i. Intent of the parties – they wouldn’t have intended to create landlocked parcel without access, so infer that they intended right of way across other parcel(s)

ii. Public policy – we don’t want landlocked, inaccessible property

iii. Note that different rationales lead to different conclusions on need for compensating owner of serivent parcel (if it’s public policy, better case that individual should be compensated for bearing the burden) 

iv. Jurisdictions that don’t require compensation argue land’s purchase price will generally reflect the burden

c. Easement ends when the necessity ends (unlike easement by prior use)
d. Necessity traditionally limited to public access

e. Situation where lot split into multiple tracts, landlocking one

i. Easement across the last one sold; the one that caused the necessity

ii. If all sold at once, then easement may be placed across any of them; law generally requires the owners to negotiate an agreement, pay the one burdened by the easement (to equalize valued, distribute burden)

· Othen v. Rosier [Elusive search for the parcel that landlocked the 53 acres] O had been using road over R’s land to reach public road; R built levee that made road impassable; O sued to enforce easement by necessity or prescription. 1) No easement by necessity: Since O’s parcel is landlocked, by definition he has an easement of necessity SOMEWHERE – the question is over what parcel? Ct holds O failed to carry burden of showing that it was R’s parcel that landlocked O’s (since both were part of much larger commonly held land, and at original sale of R’s parcel, there may well have been other possibilities for access to O’s); “record nowhere shoes that roadway was a necessity” at the time of the severance. 2) No easement by prior use: many jurisdictions would allow if O could show apparent and continuous use of the road since before severance (quasi-easement at time of severance); but TX follows old common law, requires strict necessity for implied easement by reservation, and we already determined that such evidence is lacking. 3) No easement by estoppel: TX follows jurisdictions that don’t imply easements that way (others might find this based on O’s expenditure on house, etc. and permissive use of the road while he built it). 4) No easement by prescription: ct takes extremely narrow view of “exclusive” element, held that b/c O and R both used the road, O’s use was not exclusive. Most cts would find a prescriptive easement here.
4) Easement Implied by Prior Use

a. Elements
i. Land in common ownership
ii. Land severed into 2 or more parcels with separate ownership

iii. Before the severance, part of the land was subject to a use for the benefit of another part of the land (a “quasi-easement”)

iv. That use = apparent & continuous 

v. Continuation of that prior use is necessary for the reasonable enjoyment of the benefited property

(2) Not about absolute necessity (be sure to distinguish from necessity in easement of necessity)
(3) Apparent and continuous use of the land that the parties would reasonably expect to continue after the property is sold

b. Rationale

i. If the two parcels had been in separate ownership originally, the use would have constituted an easement; but you can’t have an easement in your own land

c. Preferable to easement of necessity b/c it doesn’t disappear if the need does
d. “Grant vs. reservation” in easement implied by prior use
i. Conveyance of the quasi-dominant parcel is implied easement by grant
ii. Conversely, conveyance of the quasi-servient parcel is implied easement by reservation (reserved by grantor)
iii. DON’T CONFUSE with grant-reservation distinction in express easements; it’s used differently here

iv. Old common law applied diff stds of need/necessity to find implied easement by reservation than by grant

(1) Require strict necessity for reservation

(2) Only require “probable intent of the parties” for grant (parties presumed to intend continuation of known existing uses)

v. Restatement does away w/ the strict division – grant-reservation distinction only one factor considered, which include:
(1) grant vs. reservation (whether easement is in favor of grantor or grantee)

(2) terms of conveyance

(3) consideration given

(4) whether claim is made against simultaneous grantee

(5) extent of necessity of the easement

(6) existence of reciprocal benefits
(7) extent to which manner of prior use was or might have been known to the parties

e. Notice

i.    Recording acts only offer protection against recorded encumbrances, not implied

ii.   Most implied easements are apparent; discoverable upon reasonable inspection 

iii.  Cts have split on the question of whether to protect a BFP when implied easement is not apparent (e.g. completely buried pipeline); some will not recognize the easement (depends on the relative burdens on the parties of recognizing vs. not recognizing, etc.)

· Van Sandt v. Royster [Flushed with pride – the sewage easement] – Three lots share sewage spur to main line; the third one in line floods. Ct holds 1) easement by prior use; follows Restatement, not requiring strict necessity for implied reservation (b/c the other houses could dig new connections to the main line), but also considers price, difficulty of alternatives. 2) Buyer was not a BFP b/c the easement was discoverable upon reasonable inspection of the plumbing (stretching “apparent,” but not out of bounds). 

3)    Easement Implied by Prescription
a. Analogous to adverse possession, but use right rather than possessory


i. If use continues for required period, easement established

b. Elements

ii. Open and notorious use
(1) To give the landowner notice

(2) NM says this element satisfied if servient owner knows or use should have been apparent (open OR notorious)

iii. Exclusive use

(1) Key to this element is claiming right for own, individual use; most cts don’t find that simultaneous use by others undermines this element (unlike Othen ct)

iv. Adverse to landowner (claim of right)

(1) Use may not be permissive

v. Continuous for the required time period (usually 10-20 years)

(1) Must not stop or be stopped from use during time period

vi. No need for common ownership of the land here
c. Rationales


i.  English – fiction of the lost grant


(1) If use existed for at least 20 years, ct created fiction that grant had been made but lost
(2) Required curious combination of acquiescence (landowner must acquiesce in use), but not permission (because then the use wouldn’t be adverse)

(3) Under this theory, a “letter of protest” objecting to the use would rebut the notion of acquiescence, and therefore deny the easement


ii. American – adversity 

(1) Analogize to adverse possession
(2) Under this theory, a “letter of protest” objecting to the use that fails to effectively stop the use will not prevent an easement from arising

d. How can a landowner prevent a prescriptive easement from arising? Effectiveness standard

i. Landowner must effectively stop the use



(1) Physical barrier



(2) Legal action that successfully deters use



(3) Or just grant permission, make use no longer adverse


4) Public Prescriptive Easements – Beach Access 

b. Overview:

i. Traditionally, public use of unimproved land was deemed to be permissive, not adverse

ii. But public use of roadways was deemed to be adverse (hence the Rockefeller Center situation)

iii. This distinction has made the prescriptive easement doctrine unhelpful in gaining access to public beaches

iv. Public requires access from inland to coast, and laterally along the dry shore that abuts the public foreshore (wet sand area, btwn high and low tides)

c. Customary law

i.   Resurrection of “memory of man runneth not to the contrary”


ii.  Access to beaches protected b/c it’s a right established since time immemorial


iii. FL, OR, HI, & TX have applied this rule

d. Public Trust Doctrine

i. Goes back to Justinian’s Institutes: “the air, running water, sea and shores of the sea are common to mankind”

ii. English common property belonged to the Crown; vested in the sovereign people after the Revolution
iii. For the public’s right to the shore to be meaningful, the public must have access (and more than that, said the BHIA ct: use of the dry beach necessary to secure reasonable enjoyment of the foreshore) 
iv. Public trust doctrine flexible; it may be extended as needed to meet changing conditions

(1) To bind private land, not just quasi-public

(2) Perhaps to environmental concerns (is public access meaningful if water very polluted?)

(3) Balance will be decided on case-by-case basis

e. Lingering question – why is an action that deprives a person of a property right a taking when the legislature does it, but not when the court does it?
· Matthews v. Bay Head Improvement Association [Ct puts an end to elitist beach access restrictions] BHIA owns access routes to beach, leases much of the dry sand; restricts access to its property to its members during peak summer hours. Ct holds that public has right to access foreshore area; and for this right to be meaningful, public must be allowed to both 1) cross the BHIA beaches to reach the foreshore, and 2) exercise reasonable use of the BHIA beaches as necessary for reasonably enjoyment of the foreshore (“the complete pleasure of swimming must be accompanied by intermittent periods of rest and relaxation beyond the water’s edge.”) Ct stretches the public trust doctrine pretty far; probably in part b/c BHIA is a quasi-public entity.
D. Transfer of Easements

1) Transfer & Assignability of Appurtenant Easements


a. Benefits & burdens pass automatically with the land


2) Transfer of In Gross Easements

a. Profits in gross generally assignable even at common law (right to fish, mine, etc.)

b. But older common law held easements in gross NOT assignable (considered more personal obligations) 

c. Ct in Miller (1938) argued that with development and commercial exploitation, common law rule doesn’t make sense; better basis is the intent of the parties (e.g. there, use of “heirs and assigns” language indicates intent to allow assignments)
d. Modern rule: allow assignability as a matter of course of all easements EXCEPT recreational (still a sense that those are more personal)


3) Divisibility of In Gross Easements

a. General rule

iii. If it’s exclusive (only one party can use it; the other gives up all use rights), then it’s divisible

iv. If non-exclusive, then not divisible 

b. “One stock” rule – doctrine of Mountjoy’s case 
i. If there be a division, the easements must be exercised as an entirety; they must work it as one stock

ii. This is a check that prevents surcharge of the easement

iii. Any one holder of the divided easement has veto power over the others in use decisions
· Miller v. Lutheran Conference & Camp Association [No bathing for the Lutherans in lovely Lake Naomi!] Brothers Frank & Rufus lease lands, build artificial lake for ice production. F & R sell lake to corporation established to make the ice; corp grants F and “heirs & assigns forever” the right to fish and boat (not bathe). F transferred ¼ of his interest to R; F & R go into business providing boating, fishing & bathing services on the lake for the next 25 years. R dies, heirs want to grant license to Lutherans, F objects, and ct holds that F has power to veto the license. Ct holds             1) Easement given to F was in gross, not appurtenant; 2) F & R acquired right to bathing by prescription, especially b/c systematic commercial exploitation; 3) Both easements transferable, despite old common law – intent of the parties should rule; 4) Easement divisible, but F & R must work as “common stock.”
E. Scope of Easements

5) Overview of Scope

a. Scope = limits on the burden placed on the servient estate; reasonable check

b. Determined by intent of the parties 

i. Express easement can specifically state scope; language will control (many problems can be avoided by good drafting)

ii. Implied easement implies scope of reasonable use

c. Scope of the easement includes accommodation for reasonable change and development
i. Restatement (3rd): “manner, frequency, and intensity of the use may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate”
ii. So right of way originally designed for horse and buggy may now be applied to automobiles

iii. Accommodates changes that are evolutionary, not revolutionary
iv. Key is look to the purpose of the easement: is new use consistent with original purpose? Foreseeable?
d. Scope of prescriptive easement generally more limited than easement by grant, necessity, or by prior use
i. Use must be consistent w/ burden servient owner would reasonably expect to assume for failing to bring cause of action

ii. Here, pedestrian use may not be extended to motor vehicles

6) Limits on scope
a. Two general rules

iii. Easement appurtenant many ONLY be used to serve the dominant estate.

(1) “an easement appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, whether adjoining or distinct tracts, to which the easement is not appurtenant” 

(2) Use of easement for non-dominant parcel can result in loss of easement (e.g. famous bowling alley-luncheonette case; luncheonette addition built on non-dominant land, if easement used to reach it, easement lost)

iv. Easement appurtenant may be used to serve the ENTIRETY of the dominant estate.

(1)  Therefore subdivision of dominant estate does not create a per se  
    
    surcharge

b. Surcharge = use that exceeds the reasonable expectation of the parties as to the burden (excessive use)

i. Look to forseeability + amount of burden

ii. No bright-line test

iii. Lack of increase in overall burden is not relevant; the inquiry is about what the parties bargained for

iv. If easement on A to reach B, parties never bargained for using easement to reach C (even if no additional burden); that simply wasn’t in the “property stick” transferred from estate A to estate B; one party may not unilaterally change the terms of the bargain
c. At common law, serivent owner could not change the location of the easement w/o consent of the dominant owner
i. If both parties agree, easement may be moved

ii. Restatement (3rd) relaxes this rule (want to promote development of the servient parcel) – servient owner may change location unilaterally IF change does not significantly lessen the utility of the easement, increase burdens on dominant owner, or frustrate purpose of easement

d. Easement for right of way does not extend to utilities; that exceeds foreseeable scope of original use (ingress & egress)

e. Traditional remedy for overuse of easement = injunctive relief; but ct has discretion to deny injunction, grant damages if it finds that to be more equitable in the specific case 

i. Brown shows us that you may not be able to count on the black letter law; ct there embraced a fairness approach, denied injunction even though law would have supported one

· Brown v. Voss [Battle in Seattle, the prequel – un-neighborliness results in easement challenge] – Bs bought 2 parcels, B & C (w/o lawyer – noooo!), only one of which was served by easement over V’s land. Easement is express, scope determined by terms – clearly creates easement on parcel A, only appurtenant to parcel B. Bs expend $11,000 in developing the land for dream house; but dispute w/ Vs leads Vs to block the easement; Bs sued. Ct holds 1) use of easement to serve non-dominant parcel was misuse of the easement; 2) fact that burden not increased is irrelevant; 3) but Vs not entitled to injunction, since its an equitable matter, and denying the injunction would cause no hardship to V (no increase in burden), while granting it would cause great hardship to B. Damages may be available. 
F. Termination of Easements


1) Eight ways to lose your easement: 

a. Terms of the grant
i. Express easement may be time-limited, or limited by condition (e.g. so long as dominant parcel used for school purposes)
b. Merger

i. If servient property bought by dominant owner, both parcels under single ownership, easement disappears (you can’t have an easement in your own land)

c. Attempted severance of appurtenant easement 

i. If dominant owner uses for non-dominant parcel, the easement disappears
ii. Or if dominant owner attempts to share the easement, allow someone else to use it, easement also disappears

d. If easement of necessity, easement ends when necessity does

i. Unlike quasi-easement (by prior use), which is premised on intent of the parties

e. Doctrine of surcharge

i. When use of easement exceeds reasonable use
ii. Could be easement servicing non-dominant land, but so integrated w/ dominant it cannot be segregated 
iii. If use exceeds scope, then easement lost

f. Release

i. Dominant owner gives the stick back to servient owner
ii. Reconveyance = release of the interest 

g. Prescription

i. Dominant owner fails to use easement; servient owner obstructs so easement cannot be used; dominant owner fails to bring c/a w/in requisite time period
h. Abandonment

i. Nonuse alone is insufficient
ii. Must be coupled w/ act demonstrating unequivocal intent to abandon
· Preseault v. U.S. [Rails to Trails derailed] – Ps sue for taking when rail-trail put through their backyard. Ct holds:




 1) RR acquired right to land as easement, not fee simple, even though deed to land over one parcel reads like a fee simple (VT law was that rights acquired through eminent domain are limited to what the RR needs; only an easement is necessary for its purposes). 


2) Scope of the easement does not encompass recreational use – originally purpose was the commercial transportation of goods & people via rail, a private enterprise rather than public, and entailing a significantly different degree and nature of burden than that originally bargained for. 






3) Easement was abandoned – RR pulled up tracks in 1975, didn’t create trail until 1985. Non-use coupled with act of removing the tracks are sufficient to constituted abandonment; there are other explanations for contrary evidence (that RR still collected fees for use of land, didn’t tear down bridges, etc.)





4) This was a taking – even if easement hadn’t been abandoned, it would be since trail use exceeded scope of easement – the govt never had that property right. Since easement was abandoned, servient owners held the entire fee simple at time govt put trail in; classic case of govt taking a property right from a fee simple landowner.
G. Real Covenants and Equitable Servitudes 

1) Evolution of Real Covenants
a. A negative easement may be construed as either a property right or a promise

i. But historically, negative easements were limited to only 4 


ii. And easements don’t cover active duties by servient owner (e.g. plant and maintain trees)

b. Contracts only enforceable against the parties (non-assignable)

c. Efficient land use requires promises that run with the land, enforceable against subsequent takers, so that adjacent landowners can minimize harmful externalities from conflicting uses 
d. Enforcing promise against original parties can be done through straight contract law; only when transfers occur do we need to determine if burden or benefit runs

2) Characteristics of Real Covenants
a. Real covenant must be in writing

i.     Subject to S/F

ii.    Cannot arise by estoppel, implication, or prescription

b. Runningness
i. Remote takers of the land may receive the benefit or burden of the original promise, if the elements are met
ii. Reciprocal promises – covenants often involve mutual benefits and burdens (e.g. A and B promise each other to limit their land use to SFR)

iii. Covenants run with the ESTATE in land, not the land itself

c. Evaluate elements independently for benefit and burden; sometimes one may run, but not the other (look to see which is seeking to be enforced) 
d. Remedy for breach: monetary damages

e. Real covenants much less common in the caselaw than equitable servitudes (b/c people want the promise enforced, they don’t want damages)


3) Elements of Real Covenants 
a. Intent that the covenant run with the land
i. At common law, tied to magic words (“A and assigns promise” showed intent)
ii. Now, ct tends to bootstrap to “touch and concern” - if the covenant touches and concerns land, as opposed to personal promise, ct finds intent to run
b. Privity of estate
i. Horizontal privity: relationship btwn original promisor and promisee
(1) At old English common law, only landlord-tenant

(2) Old US common law included “mutual and simultaneous interest in the land”

(3) Modern common law includes grantor-grantee relationship

(4) Today, any of the three gets you horizontal privity

ii. Vertical privity: relationship btwn original party to contract and assignees; successor in interest to the estate
c. Covenant must touch and concern the land

i. Common law focused on physicality of the promise

ii. Has evolved to slightly more abstract understanding, focus on how the promise affects the land (paying dues to maintain may be sufficient) 

d. Notice

i. Old common law held runningness occurs regardless of notice

ii. Modern law generally requires notice; recording acts come into play


4) Runningness of Burden vs. Benefit – Privity Requirements
a. Many jurisdictions impose stricter std on burden running than benefit (similar to stricter std for easement by reservation than by grant); want to be cautions about imposing lasting burden on land
Ask – is the claimant a successor to the original promisee or promisor?
b. Burden

i. First Restatement



(1) horizontal privity required for the burden to run



(2) taker must be “successor in interest” to estate for burden to run
ii. Third Restatement


(1) No requirement of horizontal privity

(2) Distinguishes btwn negative and affirmative covenants: 

(a) negative covenants run with possession (like easements)

(b) affirmative covenants run to successors in interest & adverse possessors
(c) burden runs to lessees if more reasonable for lessee to take care of it than lessor

(d) burden runs to holder of life estate only up to the value of the life estate 

c. Benefit

i. First Restatement


(1) No requirement of horizontal privity

(2) taker must be “successor in some interest” but need not be successor to all
ii. Third Restatement


(1) No requirement of horizontal privity

(2) Distinguishes btwn negative and affirmative covenants: 

(a)  negative covenants run with possession (like easements)

(b)  affirmative covenants run to successors in interest & adverse possessors

d. Distinction btwn burden and benefit less relevant today than it once was

5) Elements of Equitable Servitudes



a. Intent for the promise to run


b. Touches and concerns the land



c. Subsequent taker takes with notice – either actual or constructive 



d. No need for privity

ii. BUT some jurisdiction require that party seeking to enforce have vertical privity w/ original promisee; however, most allow enforcement by 3rd party beneficiary
Tulk v. Moxhay [Chancellor to the rescue of the park in Leicester Square] E makes 3 promises to T: 




1) Keep & maintain grounds in proper repair (affirmative promise); 

2) Keep in open state, uncovered w/ buildings (negative promise); 

3) Allow T’s tenants to use the garden (attempted reservation of an easement in a 3rd party). 






E sells to M, deed lacks covenants but M has actual notice of them; M seeks to violate covenants. T cannot win at law: 



1) First promise lacked horizontal privity (must be L-T at English common law); 







2) Negative easements limited to 4; 




3) Reservation in favor of 3rd party void. 


Chancellor rules that promises enforceable in equity since M took with notice, and presumably paid less for the property b/c of restrictions. This situation resolves legal obstacles and concerns: no need for privity; no need to expand negative easements; not imposing invisible burden b/c notice requirement. 

6) Distinguishing btwn Real Covenants & Equitable Servitudes

a. Real covenants run w/ the estate in land, equitable servitudes run with the soil itself (octopus)

i. Therefore ES will travel even w/ a lesser estate (term of years, etc)

ii. ES more like an easement in that way; cts often confusingly refer to them as “negative easements”

b. Facially indistinguishable; no way to definitively tell the difference from language used
c. Differences lie in requirements and remedies
d. A promise relating to land may be both or either

i.   But it may not meet the privity requirements of a covenant 

e. Best sign = what remedy is sought? If injunctive, it’s being enforced as an equitable servitude; if monetary damages, then real covenant
   
i. Note that if awarded, injunction may be sold


7) Equitable Servitudes Implied by Common Plan or Scheme
a. “Implied reciprocal negative easements”

i. General rule: “If the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot(s) retained can do nothing forbidden the owner of the lot sold”

ii. Elements

(1)  Common owner subdivides a piece of land, with intent to develop under a common plan 

(2)  Seller places burden on lot(s) sold that benefit all of them, not the grantor personally

iii. If common plan exists, then restriction burdening lots also carries benefit b/c it is reciprocal; it attaches to all lots still held by the grantor

iv. Rationale: all lots benefit from the restrictions, therefore all must bear the burden

b. Evidence of common scheme

i. Restrictions in deed (grantor’s covenant)

ii. Uniform development/use over time (all lots being used for SFR)

iii. Plat – restrictions noted in recorded subdivision plat

iv. Brochures, ads, statements buyers relied on

c. Grantor’s covenant: “I restrict this lot, and this restriction applies to all other lots I own”; explicit intent to create mutually enforceable benefits and burdens on all lots in the subdivision
d. Notice – may be constructive, either from record, or inquiry notice based on common development of other lots in subdivision 

e. If common plan or scheme CANNOT be identified
i. Then lots sold w/ burden are not mutually benefited (so if Lot #1 sold w/ SFR restrictions, Lots #2-9 are benefited, but not burdened; Lot #1 may never enforce restrictions against them)
ii. Key is that benefit or burden on lot must exist at time of sale for it to be enforced later
iii. If common plan or scheme existed before Lot #1 sold, then burden implied on the rest (as in Sanborn)

iv. Similarly, if Lots #1-4 sold w/o restrictions, Lots #5-9 sold w/ restrictions, #1-4 may only enforce if common plan or scheme can be found

v. Catch is that it’s easier to find evidence of a common plan or scheme after several lots are sold than after only the first is sold (difficulty of making covenants run backwards)

f. Property must be burdened or benefited at time of sale, either through restriction in deed, or existence of common plan or scheme; burden or benefit may not be imposed after the fact
· McQuade v. Wilcox [Classic creation of implied equitable servitude by grantor’s covenant] W subdivided lots, included in all but the final deed language restricting use to SFR and restricting all of W’s remaining lots to SFR. Purchaser of final deed had no actual notice. MI follows rule including deeds out from common grantor in chain of title; therefore purchaser had constructive record notice of the restriction. Therefore purchaser was bound by the restriction as an equitable servitude. 

· Sanborn v. McLean [Implied equitable servitude even without grantor’s covenant] O owns all land, subdivides and begins conveying with deeds that restrict to SFR but do not contain clause restricting grantor’s other property. O sells lot 86 w/o restriction; buyer has no actual notice of restrictions. Rest of lots sold, some w/ restrictions, some w/o. M acquires lot 86 and seeks to build gas station. For “implied reciprocal negative easement” to exist and burden lot 86, common plan or scheme had to have arisen before first sale of lot from common grantor. Ct held sale of other lots w/ restrictions plus consistent residential development over time sufficient to show common plan. No record notice; but ct held open, uniform residential use of all other lots put M on notice to inquire about restrictions; inquiry would have revealed the restrictions on other lots (since MI includes “buried language” in deeds out from common grantor in chain of title; but note that this is far less revealing since they lack the grantor’s covenant).

8) Touch & Concern Requirements
a. Necessary element of BOTH real covenants and equitable servitudes

b. Required for either the burden or the benefit to run
c. Classic covenants that touch and concern

i. Promises to make repairs, improvements to the land

ii. Restrictions on land use

d. Harder cases, but still usually found to touch & concern

i. Promises to pay money to do something related to land (use or improve); US courts find that such promises touch and concern when they increase the value of the land payer’s land (old common law didn’t recognize such promises, other than promise to pay rent) 

ii. Restriction on type of business activity (e.g. avoid two businesses of the same type in shopping center)

e. Modern trend

i. Shift away from requirement of physicality

ii. Apply Bigelow test: “If the covenantor’s legal interest in land is rendered less valuable by the covenant’s performance; or if the covenantee’s legal interest in land is rendered more valuable by the covenant’s performance, then the covenant touches and concerns land.”

iii. 3rd Restatements eliminates the requirement altogether; replaces w/ requirements that the covenant not violate public policy be being unconscionable, arbitrary, spiteful, capricious, or an unreasonable restraint on trade or alienation (otherwise, let the covenant run)
f. Affirmative vs. Negative promises

i. Old common law favored negative – they look like easements

ii. English cts held affirmative promises for covenator to take action didn’t touch and concern; they look more like personal promises

g. Goal of touch and concern is to empower cts to mediate tension btwn certainty of title and necessity of lifting burdens that no longer make sense (don’t want burden to exceed the value of land, etc.)
i. Did it make sense for the covenant to run when it was made?

ii. Have circumstances changed such that it no longer makes sense for the covenant to run?

· Neponsit Property Owner’s Association v. Emigrant Industrial Savings Bank [Bank acquires lots during Depression, wants out of annual fees] D buys from N, covenants to pay annual fee; D conveys to Bank, subject to covenant. Bank refuses to pay, NPOA (N’s assignee) moves to foreclose. Ct holds that covenant does touch and concern land b/c fees decrease value of lot to improve common areas in subdivision (even though NY cts had followed English up until this case; ct does not explicitly overrule those cases, just allows this covenant to run anyway). Ct also finds sufficient privity btwn N and NPOA: even though NPOA doesn’t itself own any property, it is the agent for the property owners who benefit from the covenant, and only “blind adherence to ancient forms” would justify refusing to allow NPOA to sue on it.
h. Supplemental Rule 

i. If the benefit is in gross, the burden does not run
ii. Majority embraces; some jurisdictions reject (Third Restatement rejects)
iii. Preference that any promise that burdens land benefits other land (may be easier to identify beneficiaries that way)

iv. Logical emergence from English common law

(1) Analogy btwn equitable servitudes and negative easements, and they don’t recognize easements in gross (although we do – but whoever wants logic in property law?)

(2) English common law requires a dominant estate for easements (although legal fictions stretch what counts as an “estate”); so therefore covenants w/o a dominant estate should not run

v. Okay for burden to be in gross (as in Neponsit) 

vi. Under supplemental rule, both sides must touch and concern, regardless of which is seeking to be enforced
· Caullet v. Stanley Stilwell & Sons [Ct rejects grantor’s covenant reserving right to build on the lot] Ct finds that covenant 1) too ambiguous and vague to be enforceable; 2) Doesn’t touch and concern b/c it’s a personal promise (but it’s pretty tied to the land…); and 3) The benefit is in gross ($$ to the builders, not tied to land), so the burden does not run.

9) Scope of Covenants and Servitudes 
a. Scope of easements determined by intent of the parties, reasonable expectations
b. Scope of covenants determined by the terms of the agreement

i. Presumption that land may be used as desired, consistent w/ agreement

ii. Most covenants are mutual, both benefit and burden

c. Fair Housing Act Limits

i. Prohibits the discrimination in sale or rental to any disabled individuals

ii. Handicap = “physical or mental impairment which substantially limits one or more of a person’s major life activities” 

iii. Violation of FHA may consist of:

(1) Discriminatory intent


(2) Disparate impact


(3) Failure to make reasonable accommodations; reasonable if:



(a) would not require fundamental alteration in nature of program



(b) would not impose undue financial or administrative burden on D
· Hill v. Community of Damien of Molokai [Albuquerque AIDS hospice as family] Neighbors argued AIDS group home violated SFR covenant, and FHA didn’t apply – ct disagreed. 1) “Residential” = living as traditional family, sharing meals, support, etc. Health services provided as they would be to any disabled family member. Nonprofit, not commercial like rooming houses excluded in covenant. 2) “Family” not defined in covenant; ct will not read extra restrictions by implication (presumption of flexible use by owner), and strong public policy in favor of broader interpretation (incorporate disabled individuals into the community). Burden of extra traffic irrelevant b/c covenant does not speak to traffic. 3) FHA applies; ct doesn’t find intent, but clearly a disparate impact (ban on group homes would restrict inclusion of disabled individuals into community), and failure to make reasonable accommodation by refraining from enforcing the covenant (although there is some financial burden on neighbors from decreased property values, etc.)

d. Constitutional Limits

i. Restrictions on the rights to acquire, enjoy, own, and dispose of property as desired are prohibited by the 14th Amendment Equal Protection clause
ii. Since enforcing such covenants is state action, they are unenforceable

iii. Most action now in zoning, FHA, but constitutional analysis still applies where those don’t work (e.g. GA restriction on sale to Yankees)

· Shelley v. Kraemer [Racially restrictive covenants unenforceable] Black couple bought home in MO w/ covenant restricting occupancy by non-white person for 50 years; neighbors sued to enforce; trial ct upheld covenant; S.Ct. ruled trial ct’s action violated EP. Covenant remains on title; could be voluntarily adhered to; but cts may not enforce. Could also have invalidated under common law’s rule against unreasonable restraints on alienation (this one restricts who seller may sell to, and which buyers may buy – totally unreasonable). 

10) Termination of Covenants and Servitudes

a. Merger – same rationale as w/ easements

b. Change of Neighborhood/Conditions Doctrine
i. Restrictive covenants remain enforceable unless their purpose has been substantially thwarted
ii. Changes must affect land within the subdivision, not merely around it

iii. Rationale

(1) Economic – border lots inherently less valuable than interior; lifting covenant based on outside change would give buyers of those lots something they didn’t bargain for

(2) Policy – if subdivision not looked at as a whole, then it will be nibbled away, bit by bit, as change creeps inwards (domino theory of subdivisions)

iv. Two possibilities
(1) Changes sufficient to thwart, covenants unenforceable; but property owners may still be entitled to damages, reflection of lost value

(2) Changes not sufficient to undermine value of covenant to holders; covenant enforced w/ injunction

v. sd

c. Waiver/Abandonment

ii. If subdivision rife w/ inconsistent uses, neighbors sat on hands, covenants might become unenforceable 
iii. Inconsistent uses must be sufficient to constitute general consent to abandonment by property owners 

iv. Affirmative covenants may not be abandoned (see MacKenzie)

· Western Land Co. v. Truskolaski [No shopping center for the Reno subdivider] Subdivision w/ SFR; originally surrounded by ag, other residential. Reno population booms, street bordering subdivision becomes major artery, subdivider wants to lift SFR restrictions from corner lot and put in a shopping center; gets city to agree to zoning change. Neighbors sue to enforce. Ct finds purposes of covenant have not been thwarted b/c land still all residential w/in the subdivision, values of less density, noise, traffic, still served by covenants. Irrelevant that property would have “greater value” if used for shopping center, so long as restrictions have not lost their value to covenantees. Use of two homes as home offices too remote, not current; insufficient to constitute waiver or abandonment. Western Land may still develop, but consistent w/ the SFR restrictions (think townhouses, duplexes, etc.)

d. Covenants and freedom of contract

i. Traditional rule is to enforce the four squares of the contract, regardless of the public good; parties should receive what they bargained for
ii. So long as it still benefits promisee and change of neighborhood not met, damages should not be substituted for injunction if promisee seeks injunction

iii. This philosophy makes less sense today, with zoning, systematic land use planning, attempt to achieve public purposes (e.g. change in zoning in Rick may reflect public opinion that land is better used for industrial purposes)
iv. Even if covenant originally made sense, it may over time come to burden the public interest; parties may misjudge the future
v. Third Restatement & MA statute reject injunctive relief for covenants that don’t serve the public interest (but beware backlash after Kelo)


(1) Allows ct to modify or terminate covenants if land no longer suitable for those purposes (but doesn’t apply to covenants held by public bodies) 

(2) Focus on unconscionability  

(3) Covenants to pay money or provide services terminates after reasonable time; may be modified if value becomes disproportionate to value if estate (but not common interest communities or conservation easements)

(4) MA applies damages rather than injunctive enforcement for covenant violations in most situations

e. Zoning doesn’t trump

i. Direct conflicts rare – zoning almost invariably permits higher, more restrictive use (think concentric circles)

ii. Zoning = permissible use; covenants = mandatory use
iii. But if there is a conflict and zoning overrides, it may constitute a taking (RC and ES are property interests)

f. Affirmative covenants tenacious and powerful
v. Unlike feudal services, they attach to and threaten all of landowner’s assets 

vi. Hence ct’s unwillingness to find and enforce them (see Neponsit)

· Rick v. West [Mrs. West holds out] R subdivides w/ SFR, sells lot to Mrs. W, who builds house. R has difficulty selling other lots, offers to sell for industrial use, city changes zoning, but Mrs. W prevents. R then tries to sell to hospital; W refuses to release covenant. Ct holds for W – it is not about balancing the equities, determining best use for site. So lone as covenant not unconscionable, promisee may enforce.
· Pocono Springs Civic Association v. MacKenzie [Take this lot, please!] M buys lot w/ covenant that permits assessment of dues. Sale of lot falls through (septic system impossible in that soil). M trys to abandon lot: 1) Reconvey to P; P won’t accept. 2) Gift to P; P won’t accept. 3) Stopped paying taxes (if sold at sheriff’s sale, would go w/ covenant), but no one bought. 4) Mailed letter to all interested parties that they’d abandoned interest. Ct refuses to allow abandonment: 1) S/F means all transfers must be in writing; 2) Public policy – don’t want landowners sneaking out of responsibilities and liabilities (tort, CERCLA, etc.); 3) If people can abandon land at will, undermines recording system, leads to disputes over ownership, uncertainty, disorder, etc. M outta luck – assessments due! 






[Ideas they could have tried: Restatements escape clauses no good b/c don’t apply to common interest communities or association dues; modification & termination won’t work b/;c covenants still valuable to other members; but maybe if neighbor buys their lot, maybe merger, only liable for single assessment? Or try to soften up the association, convince them they want to take it back – threaten to sell to NAMBLA for their weekly picnics…]
V. Nuisance
A. Determining Whether a Nuisance Exists

1) Principles of Nuisance
a. Sic utere tuo alienum non laedas – one should use one’s property in such a way as not to injure the property of another

i. But how helpful is this, really? 

ii. Real question is how do we balance conflicting land uses

b. Nuisance straddles the line btwn tort and property law

i. Tort = liability arises from fault
ii. Property = it’s an invasion of the bundle of sticks; right to exclude from land, one of the most venerable property rights

c. Nuisance vs. Trespass

i. Trespass = physical invasion of land


(1) Polluted stream = trespass; polluted air = nuisance

ii. Nuisance = non-trespassory invasion of land


(1) Classic nuisance agents: noise, dust, odor, insects, vibrations


(2) Although technically “physical,” not traditionally thought of in that way

(3) Can be difficult line-drawing problem; Martin v. Reynolds – fumes from aluminum plant held to be trespass, rather than nuisance, but that’s the far outer boundary of trespass (and ct in that case applied a nuisance-type reasonableness test even after finding trespass)


(4) Key to nuisance is the unwanted intrusion; no need to show damage

d. Public vs. Private nuisance

i. Private = affects a single individual or a small number of individuals in the enjoyment of a private right not common to the public
ii. Public = must affect a considerable number of people

iii. A public nuisance may also be a private nuisance, but not vice versa
iv. To bring suit on a public nuisance, plaintiff must still be an owner of affected land and show “special injury,” private injury that grants standing (unless the govt brings the suit)

e. Nuisance per se

i. Malicious acts 

ii. Illegal conduct

f. Nuisance per accidens

i. “a right thing in the wrong place”

ii. Highly situational, depends on the context
iii. What’s a reasonable use under the circumstances?


2) Elements of Nuisance

a. Substantial

i. Large monetary loss

ii. Observable physical damage

iii. Physical or emotional harm suffered by those on the plaintiff’s land

iv. Costly or difficult for the plaintiff to avoid the harm

v. Harm is of a long duration or unremitting (but need not be unceasing; there may be seasonable nuisances)

b. Interference with the use and enjoyment of land
c. Either intentionally and unreasonably; or

i. Intentional = defined in terms of causality; if D knows that his conduct will cause the negative effects, D acts intentionally, even if D takes all reasonable precautions to prevent harm

ii. Unreasonableness factors:

(1) Is activity not customary, or not suited to the area?
(2) Does the activity causes disagreeable effects?
(3) Does the activity causes more disturbance than other available means to accomplish the purpose?
(4) Is the activity societally unimportant (e.g. not producing things of value to the market)?
(5) Is the activity of little value to the defendant?
(6) Is the activity permitted by zoning?

d. As the result of negligent, reckless, or abnormally dangerous activity


3) Three alternatives for determining whether something is a nuisance

a. Jost v. Dairyland (1969) approach – 
i. Look to the level of the D’s interference with the P’s land use

ii. Once the magnitude of the interference crosses some threshold, the D is liable for nuisance; tipping point theory
b. Restatement (2d) of Torts approach – 
i. Consider whether the gravity of the harm outweighs the utility of the actor’s conduct

ii. Utilitarian approach

c. Traditional approach – 
i. “Balancing the equities”
ii. Weigh reasonableness against substantiality (see factors of each above)
iii. Compare the burden on P of not granting injunction with the burden on D AND public of granting it (e.g. will granting the injunction close down a factory, cause unemployment?)

iv. Ct attempts to choose the lesser of the social harms

v. Cts generally claim to be balancing the equities 
(1) but there’s inherent overlap w/ utilitarian approach (b/c/ social utility is considered in balance) 

(2) and when they reach results that impose an economically inefficient burden on the D (see Estancias), it seems they are actually following more of a Jost approach

· Morgan v. High Penn Oil Co. [Oil refinery a nuisance to the trailer park] P owns house, restaurant & trailer park approximately 1000’ from D’s oil refinery; mixed residential/industrial area. P sued for nuisance over nauseating odors and gases that emerged from the refinery. Ct found D knew gases would invade P’s land, therefore D acted intentionally; and harm to P was substantial (sickened for several hours daily). Injunction granted.
B. Remedies for Nuisance

1) Four possible options


a. Injunctive relief



b. No injunctive (or monetary) relief


c. D pays damages, but activity continues (Boomer)



d. Injunctive relief, but P must pay D damages (indemnify – Spur)
· Estancias Dallas Corp. v. Schultz [Elderly couple wins relief from “jet engine” AC unit 55’ from their door] Trial ct grants Ps injunctive relief (they were forced to choose btwn that and damages early in the pleadings). D argues ct failed to balance the equities; but Ct.App. affirms, holding balancing was implicit. No evidence injunction would harm public (no housing shortage), and harm to Ps substantial, big decrease in property value. But if ct had truly looked at the economics, damages to P only $22,500, while costs to D $150,000+; injunction is economically inefficient, which is presumably not in the public interest. Therefore, it seems a Jost approach underlies the ct’s reasoning here.

2) Injunction vs. Damages

a. Injunctions may achieve economically efficient result if they are considered “for sale” by the plaintiff; D must pay P what it’s worth for P to give up the property right of excluding the nuisance

i. Tends to break down in practice over bad feelings; parties refuse to bargain

b. When the ct grants damages, the ct is making that calculation for the P; essentially a ct-ordered sale of the property right from P to D at price set by the ct

c. Permanent damages


i. De facto servitude on the plaintiff’s property, runs with the land


ii. D buying right (at ct-forced sale) of P’s property right to sue for nuisance
· Boomer v. Atlantic Cement Co. [No injunctive relief from the cement plant nuisance] Neighbors sued from nuisance of noise, dust, vibrations, etc. Ct finds nuisance, but denies injunctive relief, overruling previous NY law that had required injunctive relief automatically on finding of a nuisance that caused more that $100 damage (another threshold test). But ct weighs the equities – plant employs 300 people, worth $45 million. Ct could (1) require abatement in near future (but will technology develop in time?); or (2) grant injunction conditioned on payment of permanent damages. Ct goes w/ the second; dissent argues this eliminates the incentive to ever abate the nuisance. However, the decision only binds the parties; other affected persons may still sue, and the govt may bring a public action.

3) Defenses

a. “Coming to the nuisance” 
i. Not absolute defense, but a relevant factor considered in determining whether there’s a nuisance and the appropriate remedy
ii. Especially if P had actual knowledge
b. Injunctions are equitable remedies; ct has flexibility to be creative, do what it takes to “do justice”
· Spur Industries v. Del E. Webb Development [Phoenix sprawl runs up against a feedlot] Developer buys cheap land in agricultural area 15 miles out from Phoenix, where it’s much cheaper; plans to develop as retirement community (Sun City). D operating feedlot in that area, as expansion reaches the area affected by the odors and flies of the feedlot, developed sues. Ct finds public (and private) nuisance; injunctive relief appropriate since many innocent parties affected. But since developer “came to the nuisance,” he must indemnify the feedlot owner, pay damages for reasonable amount to relocate operation. Ct finds this is fair and reasonable resolution under the circumstances.  
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