Property II Attack outline

Landlord Tenant Law

1. Types of Estate (term, periodic, at will, sufferance)

2. Transferability of Estates

a. Assignments

b. Subleases

c. Consequences

d. Privity of Estate v. Contract

e. Restrictions on transfer

3. Duties & Rights & Remedies

a. Tenant

i. Waste

ii. Pay rent

iii. Premises destroyed

iv. Fixtures

v. No Nuisance

b. Landlord

i. Delivery of possession

ii. Quiet Enjoyment

iii. IWH

iv. Tort Liability

v. Illegal Lease

4. Termination

a. Self-help

b. Eviction

c. Summary Proceedings

d. T’s abandon/Surrender

e. Mitigation

Land Sales

1. Seller’s Duties

a. Marketability

b. IWQ

c. Warranties

d. Disclosure stuff

Who owns the land?

2. Prior Purchaser, (1st in time, 1st in right) UNLESS

3. Subsequent buyer is BFP or takes from BFP (shelter rule)

4. How is buyer BFP?

a. Recording Act

b. Do you have notice?  (for race/notice, notice jurisdictions)

i. Actual v. CN

ii. CN can be record or inquiry (possession or suspicious language)

iii. Record Standard or extended chain of title?

1. Standard- idem sonans usually, then each name

2. Extended may implicate- Wild Deed [never applies], early, late, buried language, idem sonans, Mis-indexed, MH clause. 

c. If race-notice or race, record first?

i. Zimmer rule on technical recordation

d. Paid valuable consideration?

i. Pro Tonto 

ii. Valuable consideration

Easements, Covenants & Equitable Servitudes

1. Easements

a. Types 

i. Affirmative v. Negative

ii. Appurtenant v. in gross

b. Creation

i. Express

1. Grantor reservation

2. Irrevocable License (Estoppel)

ii. Implied

1. Necessity 

2. Prior use
a. Grant

b. Reservation
3. Prescription

a. Public Prescription

c. Transfer & Divisibility 

i. Appurtenant easements
1. Freely Transferable
2. Divisibility governed by scope
a. Only dominant estate; but entirety of dominant estate
ii. In gross easements
1. Transferable?
a. No in CL

b. Modern

i. Presumption is transferable (intent of parties)

ii. Except Recreational (more personal)

2. Divisible?
a. If not exclusive: no

b. If exclusive: yes

i. But “one stock rule” – consensus rules 
d. Scope

i. Determined by intent of parties [express]

ii. Sometimes determined by how easement created

1. Prescriptive- confined to use that gave easement in first place

2. Necessity – limited to necessity; generally just right of way
iii. Must accommodate “normal development” – “evolutionary, not revolutionary.”  Was use reasonably foreseeable?

iv. Remedies for surcharge (exceeding scope)

1. Usually injunction

a. But see Voss- $$ only

b. Weigh equities of individual case.

e. Termination of easements

i. Expiration (terms of the grant)

ii. Merger

iii. Surcharge 

iv. Attempted severance

v. Prescription

vi. Abandonment

vii. Necessity ends

viii. Release

2. Real Covenants & Equitable Servitudes

a. Elements

i. Covenants

1. Intent to run

2. Touch and concern

3. Privity [key]

4. Notice

ii. Servitudes

1. Intent to run

2. Touch and concern

3. Notice [Key]

b. Privity (covenants only)

i. Horizontal

1. L-T

2. Mutual & simultaneous interest in the land (e.g. easement)
3. Grantor-Grantee

ii. For the benefit to run: 
1. Need horizontal privity?
a. 1st: no

b. 3rd: no

2. Need vertical privity?
a. 1st: successor to “some interest”

b. 3rd: depends on whether it’s affirmative or negative
i. Neg: always run with the land

ii. Aff: Run to successors in interest; APs; lessee if reasonable; LE up to value of LE.

iii. For the burden to run:
1. Need horizontal privity?
a. 1st: YES 
b. 3rd: no

2. Need vertical privity?
a. 1st: must be a successor to ALL interest

b. 3rd: depends on whether it’s affirmative or negative
i. Neg: always run with the land

ii. Aff: Run to successors in interest; APs; lessee if reasonable; LE up to value of LE.

c. Touch and Concern (both covenants & servitudes)

i. CL = physicality

ii. Modern = is the value of the land affected? If yes, then it touches.

iii. Supplemental rule:
1. If the benefit is in gross, then the burden doesn’t run

iv. 3rd Restatement = eliminates the requirement, replaced w/ K concepts of reasonableness, unconscionability 
d. Creation

i. Covenants = express; must have writing
ii. Servitudes = express or implied

1. Implied = common plan or scheme

a. Common plan requirements

i. Intent to create restrictions that mutually burden/benefit in subdivision.  

1. Evidence (ads, plat, etc.)

ii. Has to arise prior to sale of land in question
iii. Notice: can be record (buried language) or inquiry

1. Matters how chain of title defined!!
e. Scope

i. Intent of parties

ii. Limited by Constitution (Shelley)

iii. Limited by FHA
f. Termination 

i. Change of Conditions Doctrine

1. Must affect entirety of neighborhood, not just part of land.

2. Value must be substantially thwarted.

3. Restatement- person still gets $$ even change applies.

ii. Zoning- usually not problem, but if does, more restrictive provision wins.

iii. Merger- if buy both, don’t have one for self.

iv. Waiver/abandonment- inconsistent use sufficient to constitute consent.
Nuisance

1. Nuisance or not?

a. Threshold test – Jost
b. Utilitarian – 2nd Restatement: gravity of harm outweighs utility of D’s conduct.

c. “Balancing the equities” – weigh reasonableness of use against substantiality of interference
2. Remedies

a. Injunction [Morgan] 

b. Nothing

c. P damages to D, nuisance abated [Spur]

d. D damages to P, nuisance continues.  [Boomer]

