Outline – Federal Indian Law – LaVelle – Spring 2007
Historical Development of Indian Law

Origins: Crusades to Colonial Times
I. Medieval & Renaissance Origins

A. Principles underlying the Crusades
1) Pope as supreme over all humanity; legitimate rulers must receive their authority through him

2) Culturally-based racism: Christians as superior to heathen peoples


B. Essential Elements of Racism
1) Stressing the real or imaginary differences btwn the racist and the victim

2) Assigning values to those differences, to the advantage of the racist and the detriment of the victim

3) Making the differences absolutes by generalizing from them and claiming they are final

4) Justifying any present or possible aggression or privilege


C. Spanish Colonial Law
1) Conquest legitimated by law (e.g. formal Requermiento)
2) Spanish humanists (Victorio) provided legal veneer 
a. Rejected doctrine of discovery, held that Indians had natural legal rights as free people

b. But Indians were still subject to universally binding norms of the “Law of Nations”

c. Conquest and dispossession may be justified by transgressions of these norms, such as by Indians seeking to prevent economic exploitation of their lands  

3) Spanish approach tended toward conversion, while English tended toward dehumanization; but both approaches yielded the same result

II. English Colonial Era


A. Common law origins of limited Indian sovereignty
1) Coke in Calvin’s Case:

a. When a sovereign conquers a Christian kingdom, its law remain in force unless and until he changes them

b. But when a sovereign conquers a heathen kingdom, the laws are immediately abrogated


B. Puritan debates



1) Winthrop: Indian rights abrogated b/c they fail to enclose & cultivate the land





a. Production creates superior rights to land; creation of economic value



2) Williams: whites have no right to take the land from its original possessors




a. The enlightened “modern” view was present even at that time


C. English policy

1) Sometimes actual practice respected Indian sovereignty more than theory did (by necessity)

2) 1763: forbade settlement West of Appalachians to gain Indian alliance against the French


a. Precursor to fed control, Indian lands as protectorate


D. Founders Debates



1) Federal vs. State control of tribal relations




a. Articles of Confederation waffled

i. Federal control except for Indians who are “members of states”

ii. and “provided that the legislative right of any state not be infringed or violated”

iii. Very unclear 




b. Constitution consolidated federal control over Indian relations

III. Federal-Indian Relations as Ethnocide (Pierre Clastres)


A. Ethnocide vs. Genocide



1) Ethnocide = systematic destruction of culture

a. Conversion of the Other rather than destruction

b. Seen as beneficial, done for the good of the Other

c. Clastres argues all cultures ethnocentric, but only state-centered cultures ethnocidal



2) Genocide = systematic destruction of human beings



3) Tribes experienced both


B. State-Centered Societies
1) State as centralized mechanism of obedience & control vs. govt by attraction not coercion

2) The state machine “standardizes its rapport with individuals: to the State, all citizens are equal before the law.” (see, e.g. Rice v. Cayetano)


a. “Equal protection” used to undermine Indian rights

3) Western states as limitlessly ethnocidal b/c state combined w/ capitalism: produce or die
a. Quest for wealth & power; goal depends on infinite growth

b. If this analysis is correct, can tribes survive only to the extent that they conform and emulate the capitalist state?

Foundational Cases: the Marshall Trilogy
I. The Marshall Trilogy


A. Johnson v. McIntosh (1823)
1) Facts: competing claims to the same land, one tracing title from Piankeshaw Indians, one from US govt

a. Possibly a controversy fraudulently fomented to establish legal doctrine…
b. Issue: can the Indians sell title to their land? If so, to whom?

2) Court recognizes bifurcated title in Indian country
a. Results from doctrine of discovery, which vests “naked title” in discoverers

b. Fee/ultimate title includes only the right to acquire the land from the Indians (by purchase or conquest), and prevent the sale to other Europeans
3) Court recognizes restraint on alienation of Indian lands
a. Here seen as restriction on Indians; later as restriction on potential purchasers 
4) Court’s decision grounded in and based on positive law
a. Focuses on the legislative enactments of Europe (much of which is civil law) in establishing these doctrines, such as land grants and treaties 
b. Not a broad authorization for courts to engage in common law rulemaking in realm of Indian law

c. If modern court followed this tradition, it would not independently restrict Indian sovereignty; only Congress should be in position to do that

d. Backs up positive law with dicta that same result might be achieved under natural law, b/c Indians violate universal norms (parallels Spanish argument)

5) Limitation on tribes justified as necessary to preserve US territorial security
a. Concern that sales of Indian land to foreign nations would provoke wars, impair treaties with those nations (again, positive law)
b. This limit on tribal sovereignty was itself limited to actions that potentially jeopardize the security of US

6) Indian internal self-governance recognized
a. Tribes free to transfer Indian title; purchaser holds title subject to their laws
b. Indian title includes authority to distribute right to occupancy as they see fit
c. Alternate ground for holding = Piankeshaw had ceded this land to US w/o reservation, so title was lost at that time


B. Cherokee Nation v. GA (1831)
1) Context:
d. Treaty relationship – characterized the fed-Indian relationship until 1871

i. Divergent understandings; Indians saw as sacred obligation, whites as temporary expedient, subject to change
e. Non-Intercourse Acts

i. Directed at controlling non-Indian actions in acquiring Indian land

ii. Prohibited non-Indians from dealing w/ the Indians w/o fed permission; continuation of British policy (1763 proclamation)

iii. Common elements:


(1) Establish boundaries for Indian country


(2) Monopolize land distribution in fed control


(3) Regulate Indian trade & control the liquor traffic


(4) Provide for the punishment of crimes between the groups


(5) Promote the civilization of the Indians

iv.  Largely unsuccessful in preventing incursions
f. Removal Policy

i. Goal: open up Indian lands for white settlement

ii. Supported by the founders; Washington – “the savage as the wolf”; Jefferson promoted after 1803 LA Purchase
iii. 1830 Removal Act framed as voluntary – “such tribes or nations of Indians as may choose to exchange the lands where they now reside, and remove there”

2) Facts: 
a. Cherokee land increasingly constricted until confined to small reservation in GA; gold discovered on reservation; in 1827, GA passed laws abolishing Cherokee govt and distributing its lands to GA counties 
b. Cherokee nation brought original suit in S.Ct. to enjoin the laws
c. Constitutional crisis: Governor, legislature, & courts of GA defied the S.Ct.; President Jackson threatened to ignore
3) Issue: does the Supreme Court have jurisdiction?

a. Held: NO

b. Like Marbury, Marshall punts on jurisdiction but established important principles in dicta

4) No majority opinion (2-2-2)

a. Marshall’s principal opinion

i. Bifurcates the question 


(1) Cherokees ARE a state; they retain some sovereignty


(2) But they are not a foreign state
ii. Cherokee nation is domestic dependent nation
iii. Subject to a ward-guardian relationship with the federal govt; source of modern fed trust responsibility 
iv. Reiterates McIntosh limitation that tribes lack power to take actions that jeopardize US territorial security

b. Johnson & Baldwin’s concurrences

i. More restricted view of Indian sovereignty – not civilized enough to be a state

ii. Looks to Hopewell Treaty as illustration of dominant-subordinate relations btwn Indians & feds

iii. Yet still acknowledges a (very limited) right of internal self-govt (they may control everything but their “land and trade”)


c. Thompson & Story’s dissent 

i. Would hold that Cherokees are a foreign state under the international Law of Nations

C. Worcester v. GA (1832)
1) Facts:
a. White missionaries, participating in struggle for Cherokee rights, live on the rez in violation of GA law; convicted & sentence to 4 years hard labor

b. S.Ct. has jurisdiction here, unlike Cherokee Nation, b/c it’s a writ of habeas corpus (on appeal form lower court)

2) Marshall addresses & reconciles the competing positions taken in Cherokee Nation
3) Marshall’s Holding
a. Indian tribes are nations

i. What was dicta in Cherokee Nation is elevated to a holding here

ii. Marshall seems to soften the McIntosh holding

(1) GA argued that doctrine of discovery gives it superior title, complete dominion & ownership

(2) Ct reject that argument as absurd – the title acquired by discoverer is limited; bare title, right to acquire

(3) Britain recognized tribes as nations and treated them as such

(4) Doctrine of discovery actually confines and limits GA’s actions; the rule is far more limited than GA believes 

(5) Discovery does NOT limit the rights of the aboriginal inhabitants to sell their title; it only limits the rights of potential purchasers to the original discoverer 

iii. Applies Thompson’s dissent theory: Indian nations like weaker nations elsewhere may place themselves under protection of stronger w/o stripping itself of sovereignty, ceasing to be a state
b. Treaties are to be construed in favor of the Indians

i. Directly rebuts Johnson’s concurrence in Cherokee Nation; the treaty is drawn in “language of equality”
ii. Treaty of Hopewell carefully parsed
(1) “Protection does not imply the destruction of the protected”
(2) Power of “managing all their affairs” = in context of a trade provision; interpret in favor of Indians

iii. Similar treatment given to Treaty of Holston

iv. Marshall devises canons of construction for Indian treaties
(1) All treaty language must be read as the Indians would have understood it

(2) Ambiguities must be resolved in favor of the Indians

c. States have NO power in Indian country

i. “The Cherokee nation, then, is a distinct community, occupying its own territory, with boundaries accurately described, in which the laws of GA can have no force.”

ii. Paradigm of territorial sovereignty; Indian occupation of the territory supersedes state law

iii. Rule has since been undercut, interpreted as limiting state sovereignty rather than completely abrogating it
iv. Therefore, GA’s laws are unconstitutional




d.   Exclusive fed power is constitutional

i. Throughout US history, only the Articles of Confederation were at all equivocal about Indian relations being exclusive to the feds

ii. Indian Commerce Clause clear that fed power exclusive
iii. Fed laws preempt conflicting state laws; supremacy clause 

4) McLean’s Concurrence
a. Justifies result primarily based on supremacy clause; fed law (treaties) preempts conflicting state law 

b. Future contingency would permit different result – if a tribe “shall become so degraded or reduced in numbers, as to lose the power of self-government,” then the state law would apply to them
c. Looks to the demographics of Indian country (e.g. how many whites living w/in boundaries) to determine result; foreshadows reasoning of modern court

5) Aftermath


a. Theoretical, rhetorical win; substantive defeat

i. Ct’s mandate was not self-executing, and procedural rules prevented its enforcement

ii. GA gov pardoned Worcester, mooting the issue


b. Treaty of New Echota fraudulent agreement to removal; Trail of Tears (1838)

D. Fundamental Principles of Indian Law established by the Marshall Trilogy


1) Federal-Indian Trust Relationship (Cherokee Nation)



2) Doctrine of Tribal Sovereignty (McIntosh; Worcester); acknowledged though limited



3) Limited state power in Indian country (Worcester)



4) But NOT Congressional plenary power over Indian affairs

a. Some argue that roots of this can be found in Marshall trilogy; LaVelle disagrees

b. Trajectory of the Marshall Trilogy is toward greater protection of Indians; federal power is held to be primary over states, but not over internal tribal matters

II. Other Foundational Principles 


A. Canons of Construction for Indian Treaties

1) Four canons apply to all treaties, agreements, statutes, & executive orders (all positive law relating to the Indians)
a. All ambiguities must be resolved in favor of the Indian parties;
b. Indian treaties must be interpreted as the Indians themselves would have understood them;

c. Indian treaties must be liberally construed in favor of the Indians;

d. Tribal property rights and sovereignty are preserved unless Congress’s intent to the contrary is clear and unambiguous.



2) Justifications for the canons
a. Federal-tribe treaty relationship characterized relations from colonial times through 1871
b. Fundamental cultural misunderstanding as to significance of the treaties

c. Language barriers, deception placed Indians at significant disadvantage

d. But if canons predicated on Indians being at disadvantage, some modern cases argue they should no longer apply to agreements made today by tribes that are prosperous and well-represented


3) Canons only apply where law is not clear on its face; ct must find some ambiguity


4) US v. WA (1974) “Boldt decision” – Applying the Canons

a. Facts: conflict btwn state and tribe over fishing rights in Pacific NW; resource scarcity not envisioned when treaty first made
b. Issue: what is scope of the right guaranteed by the Stevens treaty?

i. Language = “The right of taking fish, at all usual & accustomed grounds & stations, in common with all the citizens of the territory…”

ii. State argues that “in common” means state fishing regs apply; maybe Indians get a catch proportional to their population

iii. Indians claim right to ½ the available harvest
c. Key to applying the canons is to look to the context of the treaty
i. Goal of treaty was to establish peaceful coexistence; cession of Indian land and extinguishment of Indian title
ii. To gain that agreement, Indians would have gotten a quid pro quo – retained something of value  

iii. Negotiations themselves were done through translation, simple trade jargon; it contained no words that would express a limitation on the Indians’ fishing rights

d. Ct correctly applies the canons, construes treaty as Indians would understand, liberally in their favor
e. Held: treaty fishermen are entitled to ½ of the available harvest 

B. Doctrine of Reserved Rights



1) Doctrine emerged after Marshall trilogy, but is rooted in its principles, esp. Worcester 



a. “Reservation” = all property rights retained by the Indians




b. Winans fishing rights; Winters water rights



2) US v. Winans (1905)
a. Facts: 1859 Stevens treaty reserved off-reservation fishing rights “at all usual & accustomed places” “in common with citizens of the Territory”; individuals acquired fee lands along the Columbia and erected fishwheels, preventing the Indians from accessing the fish

b. Equal Footing Doctrine argument

i. State argues riverbed passed to it under Equal Footing doctrine at statehood (1889), feds could neither grant nor reserve those lands

ii. Ct disagrees: Congress may grant those lands before statehood when doing so is necessary to achieve important fed purposes
iii. Here, US held land to extinguish title and achieve white settlement of the territory, and reserving fishing rights to the tribe was necessary to accomplish there

iv. Therefore, land under the Columbia remains in fed hands in trust for tribe

v. Equal Footing doctrine itself is at odds w/ Worcester: since GA was one of original 13 states upon which the doctrine is premised, and ct held state had no power in Indian country, should be no question that later states also lack that power; but cts have refused to interpret it that way 

c. Ct correctly applies canons of construction & holds state’s interpretation would nullify the treaty, leaving Indians w/ no more rights than they would have had w/o treaty

d. “the treaty was not a grant of right to the Indians, but a grant of rights from them – a reservation of those not granted”
i. Reserved rights are implied; the tribe should be assumed to retain all sovereign powers not expressly granted

a Century of Shifting Policy
I. Allotments & Assimilation (1871-1928)


A. Philosophy of Allotment Era
1) 1871: End of Treaty-Making

a. House wanted to be involved (only Senate must ratify treaties), so Congress enacted law replacing treaty power w/ “treaty substitutes,” approved by both chambers
i. Canons of construction still apply to treaty substitutes 

ii. in US v. Lara, Thomas questioned constitutionality of Congress stripping Exec of constitutional power

b. 1919 – end of Executive Order reservation making 

c. Indian Commissioner and Indian Ely Parker (“the Clarence Thomas of early Indian policy”) argued in 1869 that treaty-making had to stop b/c it gives tribes the “false impression” of sovereignty

d. Treaty-making replaced w/ legislating; no practical difference, still supreme law of land, still w/in plenary power

2) Removal policy had pushed tribes Westward onto large tracts of land supposedly reserved for them forever

a. Indian land base reduced, dependence on fed rations for subsistence increased

b. Settlers continued to push Westward and covet the reservation land & resources

3) Convergence of two movements: Indian reformers + white settlers

a. Reformers wanted to “save” the Indians by converting them into white farmers; tribalism and large reservations seen as obstacle to progress, prosperity (we must “civilize the savages”)
b. Strategy was to give BIA unprecedented control to stamp out Indian culture; govt deputized Christian churches to missionize and carry out assimilation policies
c. Basic presumption was that tribes & cultures would disappear, Indians themselves would be swallowed up into the melting pot

d. Meanwhile, the settlers would get access to millions of acres of land and the resources on reservations

4) Allotment Era marked by disappearance of Marshall Trilogy respect for tribal capacity for self-govt

5) Historical backdrop of fierce, ongoing wars with the Plains Indians; massacre at Wounded Knee, suppression of the Ghost Dance, etc.
6) Assimilationist policies included Christian boarding schools, “kill the Indian, save the man,” etc.


B. Expansion of Fed Power over Reservation

1) Marshall Trilogy does not countenance plenary fed power over Indians, but it came to be the law of the land during the Allotment Era

a. Marshall trilogy never directly addressed extent of fed power; it dealt w/ limits on state power

2) Ex Parte Crow Dog (1883)

a. Facts: murder of one Sioux by another in Sioux Indian country; tribe wanted to deal w/ it through traditional restitution, but fed dist ct claimed jurisdiction & sentenced Crow Dog to death; case came up to S.Ct on writ of habeas corpus (like Worcester)
b. Issue: did the federal court have jurisdiction?

c. US argues it does

i. Indian Crimes Act extends US laws into Indian country, but contains clear exemption for Indian-Indian crimes

ii. However, later Ft. Laramie treaty and 1877 statute regarding the Sioux contained provision that Sioux shall hand over “bad men” to US for punishment; US argues it makes all Indian criminals subject to fed law

iii. Rule: when statute & treaty conflict, later in time controls; both are of equal weight

d. Ct disagrees

i. Ct evaluates treaty in context (war w/ the Sioux, 1877 Act based on fraudulent treaty (only 1/10, not ¾ of signatures; “sell or starve” provisions), Congress intended to remove the Sioux – failed not b/c tribe did not consent but b/c Southern states opposed)

ii. In light of intended removal, treaty treated Sioux as a people, “subject to the laws of the US not in the sense of citizens, but as they had always been, as wards subject to a guardian”

iii. Treaty was intended to preserve their self-govt; allegiance to laws of US was only as an Indian nation to laws made respecting them as such

iv. Therefore, language of treaty “securing orderly govt” and “subject to laws of US” apply to tribe as tribe, not individual members

e. Moreover, it would be absurd result for US to take tribal resources then hand them over to affected family members w/in the same communal tribe (as Act requires); ct seeks to avoid absurd result

f. Ct’s reading of the treaty & Indian Crimes Act insulates Indians from fed jurisdiction, strong endorsement of tribal sovereignty 
3) Response to Crow Dog: Major Crimes Act
a. Some argue BIA provoked Crow Dog case just to get Congress to respond

b. 1885 Major Crimes Act – gives US jurisdiction to punish serious crimes committed by Indians against Indians in Indian country; overrides Crow Dog
4) US v. Kagama (1886)
a. Facts: another Indian-Indian murder in Indian country
b. Issue: is the Major Crimes Act constitutional?

c. Ct upholds the Act

i. B/c tribes are weak, dependent communities, “there arises the duty of protection, and with it the power”

ii. “Duty to protect” language taken from Cherokee Nation (“domestic dependent nations”); dicta elevated to constitutional source of power

iii. Major Crimes Act is an expression of duty to protect b/c protection includes providing uniform justice for tribal members, insuring safety; therefore the Act is constitutional

iv. Ct ambiguous as to whether it is locating this power in the Indian Commerce Clause, but discusses how framers intended fed govt to have broad power over Indians (1996 Lomayaoma case held Indian Commerce power broader than interstate commerce)
d. Apparent inconsistencies w/ Worcester
i. Ct discusses limitation on Indians seeking to sell title to their lands, rather than limitation on buyers seeking to purchase

ii. Ct states that tribes are “not possessed of the full attributes of sovereignty” – but Worcester held that tribes are nations

iii. Ct states there are only two sovereigns – the feds and the states

e. But Marshall’s principles can be salvaged

i. Even he admitted that Indians not possessed of full sovereignty – they cannot sell land to anyone, they cannot treat w/ foreign nations

ii. Discussion of “two sovereignties” only goes to the idea that constitutional structure of US indicates that only one of those two may have relations w/ Indian tribes; therefore states are NOT the proper source of police power in Indian country 

iii. This is an affirmation of Marshall principles 

f. Another piece of the constitutional question: does fed power interfere w/ state sovereignty?
i. Doesn’t interfere w/ state ct process, operation of state laws upon whites b/c state laws DON’T APPLY on the rez

ii. People in states “often their [Indians’] deadliest enemies”; need fed protection

g. Kagama generally read as major case establishing Congressional plenary power over tribes; but should it be read as implicitly limiting that power to acts that protect Indians?

5) US v. Sandoval (1913)
a. Facts: challenge as to whether law banning liquor sales on Indian country applied to pueblos
b. Issue: Are pueblo lands, held in fee under Spanish land grants, “Indian country”?

c. Ct holds that pueblo fee lands do have Indian country status

i. Overturns 1876 Joseph ruling that pueblos too civilized to be Indians; actually, they’re just as debauched and morally inferior as other tribes!

ii. Regardless of status of land, they’re a “dependent Indian community”

iii. This has since become its own separate category of Indian country (NM S.Ct. held in Romero that it encompasses all of Taos, b/c town w/in boundaries of original pueblo land grant)
d. Pueblos supported the ruling b/c they wanted Nonintercourse Acts to apply to them, protect their lands
6) Congressional plenary power vs. Congressional primacy in Indian affairs
a. Primacy merely posits that Congress, rather than cts, should be determining extent of fed relationship, abrogation of tribal sovereignty

b. Political vs. legal question; Cts should defer to Congress
c. As opposed to concept of all but unlimited Congressional power

7) Indian Citizenship

a. Court has held that US citizenship does not alter Indian ward status

b. Elk v. Wilkins – Indians not made citizens by the 14th Amendment b/c it contained “Indians not taxed” provision

c. 1924 Citizenship Act naturalized all Indians born in US; Indians the only group w/ statutory, but not constitutional citizenship

d. Ongoing debate as to whether citizenship serves assimilation rather than sovereignty

e. US ex rel Standing Bear v. Crook (1879) – Indians are “persons” covered by habeas corpus


C. 1887 Dawes Allotment Act & Its Consequences



1) Dawes Act

a. TR: “a mighty pulverizing engine to break up the tribal mass”

b. Followed piecemeal allotment acts for individual tribes
c. Dawes Act authorized subsequent legislation that actually broke up each reservation

i. Did Congress intend to eliminate Indian status of former reservation territory? Is that the Dawes Act’s necessary effect?

ii. Cts have held that it did destroy several reservations; boundaries affected by surplus lands acts

d. Declared that reservations should be divided into individually owned parcels

i. Indians choose 160-acre parcels

ii. Fee issued, but no alienation for 25 years; after that time, subject to state taxation, condemnation, etc.
iii. Allottees receive citizenship

iv. “Surplus lands” not selected by Indians opened to non-Indian ownership

v. No provision for tribal consent; no attempt to distribute value equally

e. Single most devastating act of Indian legislation ever passed

i. 2/3 of Indian lands lost
ii. Checkerboarding of Indian territory, creates ongoing management problems today

iii. Legacy of fractionated heirship – hundreds of heir for tiny allotments; today, it ties up the land b/c heirs can’t agree on management
iv. 1982 Indian Land Consolidation Act attempted to address fractionated heirship by allowing very small fractions to escheat to tribal ownership; but Hodel v. Irving (1987) and Babbitt v. Youpee (1997) held unconstitutional takings
f. Later 1906 Burke Act amended Dawes Act and held that anyone <½ Indian = “competent,” so trust status of land lifted, subject to sale, state taxation

g. Again, supposed Indian supporters advocated as method to secure Indian title & end dependency; conveniently also served interests of expanding white landownership


2) Lone Wolf v. Hitchcock (1903)

a. Facts: Kiowa, Comanche, Apache being pressured to cede tribal land; Indian commissioners employed threats, “sell or starve” provisions, and ultimately fraud – procured fewer than the ¾ adult male signatures required by the treaty – but Congress ratified the allotment act and opened the lands to white settlement 

i. Lone Wolf, Kiowa leader, went to ct seeking a recission, enforcement of the treaty obligations
b. Ct holds Congress has plenary power to abrogate Indian treaties, and that the power is political, not subject to judicial review
i. Ct seems to take the principle beyond Kagama, b/c power no longer rooted in “power to protect”
ii. Ct “must presume that Congress acted in perfect good faith in the dealings with the Indians”; ct will not look behind presumption that action is for benefit of Indians

iii. Ct had already taken steps in this direction
(1) US v. Rogers – Ct held that white guy adopted into Cherokee tribe was not an Indian subject to Indian-Indian crimes exception; “Indian” a racial term, feds have broad power over Indian country as “part of fed govt’s own territory”

(2) Cherokee Tobacco (1870) – if statute contradicts treaty, later in time controls (of course, if US abrogates treaty w/ foreign nation, that nation has more remedies available than a tribe does)
iv. But this is the first case where ct shields Congress from judicial review of its actions 

(3) Ct later limited immunity in US v. Sioux; only presume good faith if good faith effort to pay for lands
(4) Other exceptions have also been developed
c. Ct refuses to get to underlying issue of constitutional takings claim

i. Holds that action was merely a “change in the form of investment of tribal property,” since white settlers pay the feds to it and revenues go into Indian trust funds

d. Lone Wolf considered to be the nadir of Indian law
II. Reorganization (1928-1945)


A. Indian Reorganization Act (IRA)
1) Spurred by 1928 Meriam Report, analyzing the disastrous consequences of allotment

a. New presumption: that tribes would and should survive in the US

2) 1934 Indian Reorganization Act

a. Provisions

i. Ended policy of allotment

ii. Prohibited alienation of Indian lands; allotments still in trust to remain in trust indefinitely, surplus lands not transferred to 3rd parties to be returned to tribes

iii. Provided loans for economic development

iv. Act would apply to tribes unless they elected to opt out; tribes got to choose

v. Empowered tribes to establish (boilerplate) constitutions and charters of incorporation (subject to approval by DOI)

(1) Kerr-McGee v. Navajo (1985) – changes to IRA constitutions must be approved by DOI, non-IRA need not; but IRA tribes may change that provision of constitutions 

vi. DOI may acquire new lands & water rights in trust for Indian use; controversial today as possible violation of antidelegation doctrine (“for Indian use” may be too vague to be intelligible principle)
vii. Ended absolute executive discretion that had been held by DOI/BIA during Allotment Era

b. 181 tribes accepted, 77 (including Navajo) rejected

c. Ongoing debate as to whether it served self-govt or assimilation of tribes (constitutions foreign to traditional tribal structure, concentrated too much power in tribal councils)
d. Many of IRA’s provisions remain applicable and litigated today

3) Johnson-O’Malley Act enabled Indian Bureau or tribal councils to contract for services w/ state govts or corporations (Johnson-O’Malley funds)

B. Cohen Handbook
1) 1941 – legal realist Felix Cohen authored Cohen Handbook

a. Inherent tribal sovereignty: “those powers which are lawfully vested in an Indian tribe are not, in general, delegated powers granted by express acts of Congress, but rather inherent powers of a limited sovereignty which has never been extinguished”
b. 3 fundamental principles of tribal sovereignty 

i. An Indian tribe possesses, in the first instance, all the powers of any sovereign state.

ii. Conquest [2005 edition replaces “conquest” with “presence w/in US boundaries” b/c discovery alone did not entail conquest vesting title in US, only opportunity to do so] renders the tribe subject to the legislative powers of the US and, in substance, terminates the external powers of sovereignty of the tribe (e.g. power to treat w/ foreign nations), but does not by itself affect the internal sovereignty of the tribe

iii. These powers are subject to qualifications by treaties and express legislation of Congress, but, save as thus expressly qualified, full powers of internal sovereignty are vested in the Indian tribes and in their duly constituted organs of government.

2) 1958 – US govt revised, stressed fed power over tribes – still available today and relied on by cts hostile to tribal sovereignty

3) 1982 – UNM resurrected original; new 2005 version in same spirit as original
III. Termination (1945-1961)


A. Philosophy & Legislation
1) Another reversal in Indian policy, back to assimilation 

a. End dependency & trust relationship, integrate Indians as “full, taxpaying citizens”
b. Sen. Watkins, “the terminator,” proclaimed policy based on principle that all should be equal before the law

c. In tandem w/ “relocation” policy, moving Indians off the rez and into urban areas

2) House Concurrent Resolution 108 (1953)

a. “it is the policy of the Congress, as rapidly as possible to make the Indians w/in the territorial limits of the US subject to the same laws and entitled to the same privileges and responsibilities as are applicable to other citizens of the US”

b. Fed trust relationship should be severed w/ tribes ASAP

c. Resolution was be followed by individual acts terminating trust w/ individual tribes; a total of 109 were passed

d. Act not repealed until 1988

3) Public Law 280 (1953)
a. Extended state jurisdiction into Indian country in CA, NE, MN, OR, WI & AK

b. Empowered other states to extend jurisdiction by statute or state constitutional amendment

c. Scope of that jurisdiction initially in doubt, ultimately construed fairly narrowly – full criminal + civil adjudicative but not legislative 

d. PL 280 never repealed; scholarly interpretation later construes it in ways favorable to tribes 
4) 1968 Indian Civil Rights Act – 
a. Imposed norms & requirements of Bill of Rights onto tribes, often inappropriately

5) 1971 AK Native Claims Settlement Act – 

a. Converted native tribes to corporations, continues to have detrimental effects (are they still “Indians”?)

b. Last anti-Indian statutes passed under termination philosophy 


B. Consequences of Termination
1) Termination plans adopted for the 109 affected tribes
a. Fundamentally changed land ownership patterns – tribal lands appraised and sold to highest bidder

b. Trust relationship ended – no more fed management or protection

c. State legislative jurisdiction imposed – states and counties given broad authority over education, land use, etc.

d. State judicial authority imposed

e. All exemptions from state taxation ended

f. All special fed programs to tribes (training, housing, business grants) ended

g. All special fed programs to tribal individuals ended

h. Tribal sovereignty effectively ended – even if not express, loss of tribal land base meant no place tribal authority would apply

2) Menominee v. US (1968) 

a. Facts: tribal members prosecuted for violating state hunting/fishing regs on former reservation land; Menominee had been terminated in 1961 (largest tribe terminated)
b. 1854 Treaty had created reservation, w/ hunting/fishing rights (under canons of construction); 1961 termination act had been silent on the rights Menominee protested at the time b/c it could mean loss of traditional rights)
c. Ct applies somewhat strained statutory construction, construes termination act in tandem w/ PL 280, passed several years prior, b/c they both address the same subject

i. PL 280 expressly retained all tribal hunting & fishing rights

ii. Reading acts together, although trust relationship extended, those rights retained by tribe

d. By 1968, Termination was falling out of favor
i. General rule that cts should not strain to give effect to discredited past policies in construing Indian law statutes (principle later expressed in Bryan v. Itasca County, 1976)
ii. Ct’s ruling softens termination policy after-the-fact

e. If ct had found that termination act extinguished those rights, it would have been a taking, requiring monetary compensation

3) Aftermath
a. Kimball cases (1974; 1979) – held Klamath Indians retain hunting & fishing rights even if they relinquish tribal membership or reservation shrinks; Klamath Tribe continues to exist and retains sovereign authority to regulate exercise of tribal treaty rights

b. 1973 – Menominee tribe won restoration; termination had decimated economically and culturally, but they hung on and fought for restoration of land and trust rights

c. Klamath, several other tribes also won judicial restoration
IV. Self-Determination (1961-Present)


A. Reaction to Termination

1) Attempts to destroy tribes led instead to rise of “supratribal consciousness” 

a. Increase in Indian political activism (AIM, NCAI)


b. State govts agreed b/c they didn’t want to assume responsibilities of feds


c. Termination officially abandoned during 1960s

2) 1970 – Nixon’s message to Congress

a. Expressly called for “self-determination w/o termination”

b. Recommended:

i. Restoration of terminated tribes, continuation of trust relationship
ii. Repeal of House Concurrent Resolution 108

iii. Allow tribes to choose to assume control of fed support programs

iv. Tribal control of tribal schools


B. Congressional Response

1) 1975 Indian Self-Determination Act (ISDA)

a. Authorized DOI to contract w/ and make grants to Indian tribes for delivery of fed services
b. Tribes become G38 contractors 

2) 1978 Indian Child Welfare Act (ICWA) – still heavily litigated
3) 1978 American Indian Religious Freedom Act (AIRFA) 

a. S.Ct. determined it was toothless, did not give rise to a c/a for violations

4) Many other statutes passed along similar lines – Indian education acts, Indian resource management acts, protection of cultural resources (NAGPRA) etc.
5) Tribes empowered to administer fed environmental laws

6) Indians now lobby actively, much more able to influence congressional policy than they once were


C. Judicial Response: Courts as Defenders of Indian Rights (or not)
1) While Congress has recently been moving in direction of supporting tribal sovereignty, cts have been moving against it since 1978 Oliphant decision

a. Some term it a “judicial termination policy”

b. Neocolonialist, inconsistent w/ foundational cases & historical deference to Congress

i. Majority failing to recognize historical exceptionalism of Indian law
c. Ct has moved to limit tribal jurisdiction, limit Indian Country itself

d. Montana line of cases has undermined tribal self-determination w/ presumption that tribes lack jurisdiction over non-members

e. Duro v. Reina (1990) – ct held no tribal jurisdiction over crimes of non-member Indians on Indian country; Congress overturned the court’s ruling and the ct upheld Congress’s fix in US v. Lara (2004)
i. Congress has power to “adjust the metes & bounds of tribal sovereignty”

ii. 9th Cir rejected EP/DP challenge to subjecting nonmembers to Indian jurisdiction; okay for Congress to authorize treating Indians differently
f. Rehnquist court has been particularly active in shaping Indian law in a negative way
2) Morton v. Mancari (1974)
a. Facts: Indian Reorganization Act had directed DOI to recruit Indians for positions in Indian Service, authorized hiring preference which BIA adopted; non-Indians sued under EEOA & EP Clause
b. Issue: did EEOA implicitly repeal Indian preference statutes?
c. Ct holds it did not

d. First, EEOA did not intend to repeal preference statutes

i. EEOA was extension of 1964 Civil Rights Act, which included express exemption for preference statutes; no evidence of departure from longstanding fed policy of “unique Indian status”

ii. 3 months after passing EEOA, Congress enacted MORE preference statutes; would not have done so if it believed repealed

iii. EEOA is largely a codification of Exec Orders that forbade employment discrimination but excepted the preference statutes
iv. Repeals by implication are disfavored

e. Second, Indian preference statutes are not unconstitutional violation of EP

i. Racial preferences are subject to strict scrutiny, generally unconstitutional

ii. BUT, this is not a racial preference, it’s a political preference, applying to members of federally recognized tribes 

(1) Counterargument = that membership is based on ¼ blood quantum, so how is it not racial?

(2) Still an open question as to whether that category of “Indians” can be expanded beyond blood quantum

iii. Unique guardian-ward relationship, premised on duty to protect, has given rise to entire body of law that “discriminates” in favor of Indians – ct’s not about to strike down all of Indian law
f. Rule: if law is “tied rationally” to Congress’s unique obligation toward Indians, then ct will defer (low threshold, similar to rational basis review)
g. Holding limited to the BIA b/c of its role & duties
3) Mancari a strong assertion of Indian rights, but has been undermined over time
a. Livingston v. Ewing (10th Cir, 1979) – broad reading of Morton, upheld Santa Fe plaza’s exclusive Indian vendor policy, b/c plaza is “on or near a reservation”
b. Williams v. Babbitt (9th Cir, 1997) – ct upheld constitutional challenge to 1937 act permitting only AK natives to raise reindeer

4) Rice v. Cayetano (2000)
a. Facts: OHA established by popular election to administer trust lands for benefit of native Hawaiians; board and voters both required to be descendents of inhabitants of the islands in 1778; non-native sued as violation of 15th Amendment rights
b. Issue: should native Hawaiians be legally classified as a political or racial group?

c. Ct distinguishes this case from Mancari, strikes down the law as violation of 15th Amendment

i. 15th Amendment = absolute prohibition on race-based voting restrictions, and ancestry is a proxy for race
ii. Voting = fundamental right, must stronger case than employment, selling art on the Plaza

iii. This is a state election – for state to be permitted to protect Indians, ct would have to find delegation of trust responsibilities to state 
iv. Furthermore, it’s unclear that native Hawaiians even have true tribal status w/ feds

d. Ct narrows Mancari – that was political & confined to BIA, an agency sui generis in its relationship to Indians (whereas this holding would apply to elections on the mainland as well)
i. Again, it’s difficult to see how this is more racial than Mancari, given its basis in blood quantum

e. Ct much more hostile to tribal self-determination than Congress at this point
f. Dissent:

i. Majority’s holding rests on “glittering generalities” (all citizens, regardless of race, must be allowed equal voice in elections; any racial discrimination gives rise to same indignities 15th Amendment designed to eliminate)
ii. Native Hawaiians should be seen as native Americans, same rational basis standard should apply

iii. Majority of Hawaiians chose to enact this law; that in itself should offer protection against invidious discrimination 

g. “Equality before the law” used in the service of colonization 
5) Malabed v. North Slope (9th Cir, 2003) – interpreted Rice as limiting Mancari to the situation of the BIA; struck down county Indian preference 
6) Debate over why Equal Protection clause doesn’t apply to Indians

a. One side: admit tribes are racial entities, but text of 14th expressly excepts them from compliance w/ EP (“Indians not taxed”) so long as discriminatory legislation is consistent w/ Indian sovereignty (the reason they were excepted)
b. The response: defining Indians as racial will necessarily undermine their special protections; Indian Commerce Clause justifies different treatment, no need for strained interpretation of 14th 

Modern Federal Indian Law

· Informed by historical eras, shifting federal policy towards the Indians
· Two major arenas: property and sovereignty
the Federal-Tribal Relationship
I. Tribal Property Rights

A. What is the nature, scope, & extent of tribal property rights?
1) Johnson v. McIntosh (1823) – the foundation of Indian property rights

a. Indians retain aboriginal title, right of occupancy

b. Less than fee; cannot sell to anyone but feds

c. What is legal effect of aboriginal title?

2) US v. Shoshone (1938)

a. Facts: US established Shoshone reservation in 1863, pledged “absolute and undisturbed use & occupation,” then gave ½ to Arapahoe tribe in 1878; Ct holds it’s a taking, US argues it should not have to pay value of timber & minerals b/c Shoshone right of occupancy never included them

b. Ct holds the tribe beneficially owns all the resources, and US must pay compensation for taking them

i. As in Winans – treaty is not a conveyance to the Indians, but from them

ii. Naked fee of the US did not include timber or mineral rights

iii. Under reserved rights doctrine, tribe retains all that is not expressly granted

iv. Here, treaty is silent on the resources; applying canons, Indians retain ownership

c. Ct distinguishes from US v. Cook (1873)

i. There, ct allowed US to sue on behalf of Indians to recover timber cut and sold by tribe to non-Indian

ii. Ct explains that Cook did not adjudicate scope of Indian title to the timber; US was allowed to sue as guardian 

iii. Note also that Cook was decided during allotment era, Shoshone during Reorganization 

d. Rule: full beneficial ownership of all natural resources on the reservation rests with the Indians unless treaty can be read (under canons) to convey ownership to US
3) Sioux Tribe v. US  (1942)

a. Facts: Exec Order reservations created for Sioux; reservations then revoked; tribe sues for taking
b. Issue: do reservations created by Executive Orders create compensable property interests?

c. Ct holds that they do not

i. “Where lands have been reserved for the use & occupation of an Indian tribe by the terms of a treaty or statute, the tribe must be compensated if the lands are subsequently taken from them”

ii. However, Exec Order reservations created only revocable license, not a compensable property interest 

iii. Therefore extent of Indian interest in the land may depend upon the status of the reservation

d. Many tribes exist on Exec Order reservations – this case is very problematic for them

e. However, we can distinguish this case:

i. These particular reservations were expressly temporary, created against backdrop of continuing warfare w/ the Sioux for sole purpose of moving them around, stemming liquor trade

ii. Holding arguably does not apply to Exec Order reservations intended to be permanent homelands
4) Follow-Up to Sioux Tribe
a. If Exec Order reservations are ratified by Congress, they become compensable property interests

c. Exec’s authority to create reservations delegated from Congress; when Congress acquiesces, then authority valid (Midwest Oil)
d. 1919 – Congress put an end to Exec Order reservations
e. 1927 – Congress prohibited changes in boundaries of Exec Order reservations w/o act of Congress; but that doesn’t make them compensable

f. 1946 – as matter or policy, not law, Congress made takings of Exec Order reservations compensable in Court of Claims, but subject to “no-interest rule”

5)    Montana v. US (1981) – Part I
a. Facts: Crow tribe seeks to regulate hunting & fishing by non-Indians on fee land owned by non-Indians w/in the reservation boundaries, reservation set aside pre-statehood for tribe’s “absolute & undisturbed use & occupation”
b. Issue: does the Crow tribe own the bed of the Bighorn River?

c. Ct holds it does not – the state of Montana does

i. Strong presumption that land passes to state under Equal Footing; strong presumption against conveyance by the US pre-statehood

ii. Presumption may be overcome, but here treaty fails to do so

iii. Ct distinguished this case from Choctaw Nation v. OK, where it held reservation did include riverbed; in that case, tribe had been removed, language granting new reservation expressly exempted lands from any state jurisdiction (so tribes in original homelands w/ treaties reserving residue of sovereign ownership have lesser property interests than removed tribes???)

d. Serious problems with this holding

i. It flips the Winans principle of reserved rights on its head – presumption should have been that tribe retained ownership unless expressly granted
ii. Its reliance on US v. Holt State Bank (1926) is completely misplaced

(1) Crow tribe had reservation established by treaty prior to statehood; in Holt, Chippewa had no reservation, only land claimed by tribe but not recognized by US, and the only pre-statehood treaties involved other bands of Chippewa – that band’s treaties were all post-statehood
(2) In Holt, lakebed title passed to state b/c there was no pre-statehood reservation, and, in fact, no real reservation at all

(3) Yet court cites Holt as standing for the proposition that an express reservation does not alter the presumption that riverbed pass to states under Equal Footing

iii. It violates canons of construction – if no such “established presumption” had existed at the time treaty was drawn up, expectation of the parties would have been that riverbed was reserved for tribe
iv. Case conflicts w/ Worcester – GA was one of original 13 states, should have clear ownership of navigable riverbeds, yet GA had “no jurisdiction” in Indian country
e. Some lower cts have distinguished Montana based on dicta that if tribe dependent on subsistence fishing, presents “special public exigency” that may overcome presumption of Equal Footing 

i. Puyallup v. Port of Tacoma (1983) – 9th Cir held riverbed included in grant to tribe b/c tribe dependent on its fishery
6)    ID v. Coeur d’Alene (1997)
a. Facts: tribe sued for ownership of Lake Coeur d’Alene, which was big moneymaker for state govt (lots of recreation)
b. Ct held that state’s 11th Amendment sovereign immunity barred suit by tribe
iii. 11th amendment doesn’t restrict the other two sovereigns, fed and states, but it does restrict tribes

c. Tribe sought to use Ex Parte Young doctrine and sue state officials managing the reservoir

iv. Ct created a new condition that applies only to tribes:
v. Tribe was barred from using the fiction b/c the suit would be equivalent to a quiet title action against the state; ownership and regulatory power would shift to the tribe, which is a lot like monetary damages
d. The fed govt may sue the states on behalf of tribes (and in this case, it ultimately did so; ct held Lake Coeur d’Alene held in trust for tribe)


i. But this means tribes are dependent on the US to bring suit

7)    Tee-Hit-Ton Indians v. US (1955)

a. Facts: Alaska Tlingit tribe sued for 5th Amendment taking over timber sale conducted on rez lands
b. Why doesn’t Shoshone control? 

i. The difference is that Tlingits have no congressionally recognized ownership of their land, only aboriginal title
c. Ct holds that statutes stating Indians “shall not be disturbed in their possession of any lands” merely maintained status quo, and did not amount to recognition of title/ownership

d. Ct holds aboriginal title does not include beneficial ownership of the resources: “Indian occupation of land w/o govt recognition creates no right against taking or extinction”
i. Congressionally recognized title includes beneficial ownership of the resources, and compensation is due if they are taken

ii. But Aboriginal Indian title = “permission from the whites to occupy… mere possession not recognized as ownership by Congress”

e. Ct incorrectly conflates discovery & conquest 

i. “Conquest gave the conquerors sovereignty over and ownership of the lands thus obtained” 

ii. Ct rewriting history: “every schoolboy knows” tribes were divested of land through force and conquest – actually, vast majority were by purchase 
iii. Back door denial of Indian sovereignty post-conquest

iv. Worcester expressly rejected GA’s similar argument – conquest may be made only pursuant to a defensive war, not by GA unilaterally declaring war on the tribe
v. Decision inconsistent w/ foundational principle that aboriginal title remains valuable until extinguished by purchase or conquest

f. Ct distinguishes this case from Tillamooks, which held Indian title compensable

i. In Tillamooks, there was legislation authorizing payment for claims under Indian title

ii. Feds lean on ct by exaggerating estimate of claims under Indian title as $9 billion; would actually have been much lower 

g. Like Lone Wolf, another low point in Indian law

h. Note that Shoshone decided during Era of Reorganization, Tee-Hit-Ton during Termination



8) Three types of title




a. Aboriginal title – right of possession, no beneficial ownership




b. Exec Order reservation – recognized title, but mere license, no compensation





i. Unless we distinguish Sioux Tribe



c. Congressionally recognized – full ownership, 5th Amendment compensation





i. Huge incentive to secure Congressional recognition




d. Land under navigable waters – strong presumption of state ownership 

i. But rebuttable, esp. when subsistence reliance

ii. No compensation to tribes for damage to riverbed by US; navigational easement grants immunity


B. What remedies are available when tribal property rights are invaded?



1) Indian Claims Commission (1946)
a. Prior to establishment of ICC, piecemeal legislation had allowed claims by particular tribes

b. Written in broad language, allowing claims for:


i. Law & equity, arising under fed law, constitution, treaties, common law including tort

ii. Fraud, duress, unconscionability, mistake over agreements btwn US and tribes

iii. Takings

iv. Claims based on fair & honorable dealings that are not recognized by any existing rule of law or equity; moral claims that don’t constitution legal rights

c. Construed more narrowly than its text

d. “No interest” rule – interest only available for 5th Amendment takings, which don’t include takings of aboriginal Indian title

e. Creates a c/a for takings of land, but the only remedy is monetary damages


i. As in Sioux Tribe case, that’s often not what tribes are seeking

f. Is this really just a continuation of the termination policy? Clear the slate of US obligations to tribes? 
i. Navajo v. NM (1987) – 10th Cir held that Navajos’ failure to assert claim of aboriginal title in ICC claim barred tribe from asserting it later; under this interpretation, ICC process is method for extinguishment of Indian title



2) Case of Mary & Carrie Dann v. US (2002)

a. Case heard by Inter-American Commission on Human Rights
b. Facts: Shoshone sisters claimed aboriginal rights to land; S.Ct. held that ICC payment to trust accounts for Shoshone tribe extinguished all claims

c. IACHR holds for Danns

i. ICC process unjust 

ii. It provides only limited remedies; individual or small group may present claim on behalf of whole tribe w/o consent; fails to address individual claims of aboriginal title (like this one)
d. Aftermath

i. US “respectfully declined” to take any further action; seized & sold the Danns’ cattle

ii. But international venue may be effective strategy for influencing public opinion, maybe spurring Congressional action; remains a possible strategy when US cts fail to recognize rights


3) County of Oneida v. Oneida Indian Nation (1985)

a. Facts: Oneidas sue for (limited) damages for sale of 1795 sale of Oneida land to NY in violation of Nonintercourse Act
b. Ct holds for tribe – time is not a bar to this claim

c. Tribe has right to federal common law c/a for wrongful possession
i. Right created by court decisions going all the way back to McIntosh
ii. The substantial property interest held by the Indians is itself a creation of fed common law

iii. Problem with this, of course, it that what the courts create, the courts can extinguish; its contours are subject to judicial control (even more troubling w/ sovereignty than property)

d. Fed common law claim NOT preempted by Nonintercourse Act

i. Act provides criminal sanctions for violation, but it does not speak directly to the right of tribes to recover civilly 

e. Statute of Limitations does NOT apply

i. No applicable federal SOL
ii. It would be inappropriate to borrow a state SOL since Indian law is historically federal; states generally barred from involvement unless feds consent

f. Laches not addressed

i. Laches = equitable SOL; SOL w/o the statute

ii. Ct declines to address it here b/c not preserved on appeal; basis of holding in City of Sherrill
g. Later treaties btwn US and Oneidas did not ratify the conveyance
h. Case is NOT nonjusticiable

i. Lone Wolf made strong statement that Congress’s plenary power in Indian affairs should not be subject to judicial review

ii. Ct cites exceptions to Lone Wolf, refuses to construe it that broadly

i. Ct correctly interprets Nonintercourse Act as limitation on states, not tribes (seems to get flipped in Sherrill)



4) City of Sherrill v. Oneida Indian Nation (2005)

a.   Facts: tribe refuses to pay taxes on land it’s acquired in fee w/in original boundaries of its reservation
b.   Ct holds this claim IS time barred: tribe may not “rekindle embers of sovereignty that long ago grew cold”

i.    Ct applies laches, acquiescence, impossibility – long lapse of time in which Oneidas did not pursue rights created reasonable expectations which should not be disrupted

(1) But questionable to blame Oneidas for not bringing claim when it was not clear that such a claim was actionable at fed Indian law until 1985

ii.   Slippery slope argument – first they’ll want tax immunity, then regulatory immunity, etc.

(1 ) But this ignores longstanding tradition of tribal tax immunity; ct could easily have limited holding to that

iii.  Ct offers alternative: if DOI acquires the land in trust for Oneidas, then it’s exempt from local taxes

c.   Acquiescence and impossibility – concerns about disruption to settled property expectations 
d.   Ct’s reliance on Yankton Sioux is problematic b/c the general rule is that only Congress can diminish an Indian reservation, but there ct found de facto disestablishment, based on demographic changes (Congress must have intended to disestablish when it opened to massive white settlement)
e.   Dissent: 

i.    Concerned that ct is making back-door determination that this land isn’t Indian Country, a decision reserved to Congress; although ct tends to find disestablishment at drop of hat, it tries to do so by construing statutes



5) Consequences of Sherrill
a. Pre-Sherrill, other Eastern land claims had reasonable success; several resolved by political rather than legal settlement
b. Sherrill can be seen as S.Ct. sending message to lower cts to back off awarding damages for ancient Indian claims

c. Cayuga Nation v. Pataki (2005) – reversed the tribe’s ejectment & damages claims on grounds that Sherrill had dramatically altered the legal landscape of Indian land claims

d. As a result, longstanding violations of tribal property interests may be impossible to vindicate in court



6) Federal Recognition of Tribes

a. Only a “tribe” may bring claim for violation of tribal property interests
i. Montoya v. US (1901) – a tribe is “a body of Indians of the same or similar race, united in a community under one leadership or government, and inhabiting a particular though sometimes ill-defined territory”
ii. Tribes w/ federally recognized reservations
iii. BIA’s list

iv. Only recognized tribes receive many fed services, statutory rights; treaty rights protected regardless of recognition status 

b. Federal acknowledgement process extremely onerous; must prove:
i.    Identified as American Indian entity on substantially continuous basis since 1900 (used to be maintenance of political organization since contact, no more than single generation gap)
ii.    Identification as Indian entity by fed authorities

iii.   Relationships w/ state govts based on identification as Indian group

iv.   Dealings w/ local govts on same basis

v.    Identification as Indian entity by anthropologists, historians, other scholars

vi.   Identification as Indian entity in newspapers and books

vii.  Identification as Indian entity in relationships w/ other tribes and national, regional, state Indian organizations

viii. Predominant portion of petitioning group comprises distinct community and has existed as community from historical times to present

ix.   Maintained political influence over members as autonomous entity form historical times to present

x.   Membership descended from historical Indian tribe

xi.   Group not a terminated tribe.

c. Petition for recognitions sits around for decades; by the time BIA acts on it, witnesses no longer available

d. Tribe can get around the process w/ a special act of Congress, but rarely if ever occurs

e. If group not a “tribe” at the passage of the Nonintercourse Act, no recovery for alleged violations of the act (Mashpee Tribe v. New Seabury Corp, 1979)

II. Federal-Tribal Relationship as Source of Federal Power

A. Congressional Plenary Power


1) Rooted in guardian-ward relationship expressed in Marshall Trilogy

a.   Basis was duty to protect, which gives rise to power to give effect to that duty
b.   Kagama expanded to much broader application
c.   Kagama and progeny stretch “duty to protect” to the breaking point; a perversion of original Marshall Trilogy principles



2) Debate over whether plenary power benefits or only harms tribes
a. Williams, idealist approach – plenary power is based on the presumed superiority of Europeans; it’s a genocidal doctrine that grants absolute power to Congress to destroy Indian sovereignty; we need a new paradigm 
b. Laurence, realist approach – plenary power is not absolute, it’s limited by judicial review and the principles of EP & DP; and Congress has rarely abused during modern era



3) Ultimately, better to have Congressional plenary power than S.Ct. plenary power…

B. Power to Abrogate Treaties



1) One facet of congressional plenary power

a.   Dion ct cites Lone Wolf for the proposition, but it is actually a general rule of construction of treaties and statutes – the later in time controls


2) US v. Dion (1986)
a. Facts: D, member of Yankton Sioux tribe, was convicted of violating Eagle Protection Act & ESA for shooting 4 bald eagles on reservation territory
b. Issue: was the 1858 treaty, which preserved exclusive hunting & fishing rights on the rez to the tribe, abrogated by those acts?

c. Ct held that it was abrogated

i. Textualist approach would note that neither act discusses the treaties; under traditional Indian law canons of construction, silence should be interpreted in favor of treaty rights

ii. But ct holds no need for express statement

(1) Problematic that ct cites Rosebud Sioux for this proposition – one of the cases where ct found disestablishment of reservation based on very little evidence 

iii. Ct looks instead at legislative history, focusing on exception in Eagle Protection Act allowing eagles to be taken for Indian religious purposes, but only w/ permit from DOI; exception indicates that Congress considered the tribes and included them in the general prohibition, unless they get a permit under exception 

iv. No evidence Congress considered treaty rights in ESA; but if right already abrogated by EPA, then it’s gone
d. Rule: treaty is abrogated by statute if “Congress actually considered the conflict btwn its intended action and the Indian treaty rights, and chose to resolve that conflict by abrogating the treaty”

e. Note that liberal members of ct all sign onto abrogation here; conservation values trump; similar situation occurs with other cases allowing states to regulate wildlife on reservations

f. Sweeping effect – abrogates all Indian hinting rights with regard to eagles



2) Shifting Standards for Congressional Intent

a. FPC v. Tuscarora (1960)

i. General laws apply to tribes w/o “clear expression to the contrary”
ii. In this case, FPC allowed to condemn tribal lands like any others

iii. Violates rules of construction
iv. Black’s dissent: “Great nations, like great men, should keep their word.”

b. Seneca Nation cases (1959, 1965)

i. If Congress shows intent to abrogate “in a sufficiently clear and specific way” 

ii. Here, b/c Congress knew reservoir project would flood the treaty land, and went ahead and authorized it, ct found treaty abrogated

c. Menominee (1968) required “explicit statement”; ct followed that std pretty consistently until Dion
d. US v. Dion (1986)

i. Congress considered impact of actions on treaty +

ii. Congress consciously chose to resolve any conflicts by abrogating the treaty

e. SD v. Bourland (1993)

i. Ct found 1944 Flood Control Act had abrogated tribe’s 1868 Ft. Laramie treaty rights to control hunting & fishing w/in the rez

ii. Act took the land for a reservoir, but no evidence it considered tribal rights when it did so

iii. Abrogation at the drop of a hat – majority strains to justify; highly divisive decision

iv. Blackmun’s dissent notes that implying Congressional silence against the Indians violates canons of construction; silence should mean tribe’s rights survive 

f. MN v. Mille Lacs Chippewa (1999)

i. Ct held 1855 treaty did not extinguish hunting & fishing rights preserved in 1837 treaty
ii. No “clear evidence” of congressional intent to abrogate the earlier treaty rights
iii. Silence construed in favor of tribe



3) Federal Laws of General Applicability 
a. Canons of treaty construction supposed to apply to non-treaty situations




i.  Liberal construction to determine whether Indian rights exist





ii. Strict construction to determine if rights abrogated

b. Federal laws of general applicability that are silent on the issue of applicability to Indian tribes will not apply to them IF:
i. Law touches on exclusive rights of self-governance in purely intramural matters

ii. Application of the law would abrogate rights guaranteed by treaty

iii. There is not proof by legislative history or other means that Congress intended the law to apply to tribes

c. Otherwise general laws do apply to tribes





i.   10th Cir just held FLSA applicable to tribes




ii.  Circuits aplit over applicability of OSHA to tribal businesses





iii. 9th Cir held ERISA applies





iv. ADA applies, but no individual suits w/o waiver of tribal s.i.

III. Federal-Tribal Relationship as Source of Indian Rights   

A. Fiduciary Duty of the US


1) Key issue: to what extent are tribes entitled to remedies for fed breach of trust?

a. When can tribes hold the Exec branch accountable for breach of trust obligations?

b. B/c Congress’s plenary power is so broad, tribes have little leeway to hold Congress accountable

c. But Exec duties largely delegated and defined by Congress – Exec must faithfully execute statutorily assigned duties, or remedies may be available



2) Seminole Nation v. US (1942)
a. Facts: Treaty promised annuity to tribal members; for several years US paid directly to tribal council & creditors instead of members

b. Ct establishes that US has fiduciary duty to tribe 

i. Allows ct to recognize actionable obligation of the US; collusive in tribe’s breach

ii. Even though source of the breach of trust was the tribal govt, tribal members may sue US for its breach of trust in failing to protect their interests (feds should have known tribal govt not trustworthy)
c. The govt  “has charged itself with moral obligations of the highest responsibility and trust…and should therefore be judged by the most exacting fiduciary standards”
d. Duty recognized in Seminole is expansive




i.   Extends not just to tribes as entities, but to their members





ii.  Fiduciary duty exists regardless of federal recognition  



3) Actionable trust obligation based on fed common law of trusts
a. Fiduciary duty = extremely high std of honesty, scrupulousness, responsibility
b. If fed duty to Indians is that of fiduciary, then cts should be extremely reluctant to recognize any exception from rigid, exacting stds of behavior

c. Breach of duty by Exec may give rise to money damages

d. Generally cts should be hesitant to apply stds from outside Indian law to Indian law situations; but here, it works to tribe’s benefit



4) Morton v. Ruiz (1947)

a. Facts: R challenged BIA’s denial of benefits since he lived off reservation; BIA had violated a procedural rule by failing to publish the eligibility requirements 
b. Ct held that denial of benefits under such circumstances was a violation of Exec trust responsibilities

c. Agencies must follow their own procedural rules

d. Therefore, R (and other off-rez Indians) entitled to benefits



5) Lincoln v. Vigil (1993)
a. Facts: IHS closed facility for mentally handicapped Indian children w/o going through formal procedures
b. Ct held that allocation of funds from lump-sum distribution is committed to agency discretion by law

c. Exception to the strong presumption of judicial reviewability – areas where there is no tradition of such review (like budgeting from lump-sum allocations)
d. This case shows how Indian law is “miner’s canary” – ct was making big shift in altering reviewability of agency actions (Chevron deference etc.), and it shows up in Indian law early


B. Compensable vs. Noncompensable Trust Rights  


1) Mitchell framework – determines when money damages are available for breach of 


    Indian trust responsibility 



a. Mitchell I (US v. Mitchell, 1980)
i. Quinault Tribe argued feds breached trust responsibility by mismanaging timber on allotments 
ii. Ct found no liability b/c Allotment Act contemplated that allottees, not feds, would manage the resources on allotments
iii. Act therefore created only “limited trust relationship,” that does not impose any timber management duties on US 

iv.  “Bare trust” – general understanding of trust relationship alone does NOT by itself give rise to monetary damages 




b. Mitchell II (US v. Mitchell, 1983)
i. Same claim, this time brought under Indian timber management statutes rather than Allotment Act
ii. Here, statutes grant feds elaborate control over management of forests; specific enough to create an actionable duty

iii. “where the fed govt takes on or has control or supervision over tribal monies or properties, the fiduciary relationship normally exists with respect to such monies or properties even though nothing is said expressly in the statute about a trust or fiduciary connection”



c. Tucker Act  
i. Congress waived its sovereign immunity against claims for money damages ONLY where there is a separate statutory provision showing the intent of Congress to expose the US to such liability

ii. “Indian Tucker Act” similarly allows money damages for tribes only where there is a separate statutory waiver



2) US v. Navajo Nation (2003)

a. Facts: Navajos sued DOI after DOI approved coal lease for significantly less than tribe was negotiating for, following ex parte communications with Peabody Coal; tribe argued Indian Mineral Leasing Act (IMLA) created fiduciary duty to tribe, and DOI violated  
b. Issue: How specific does the statute have to be to give rise to an actionable trust? Is IMLA specific enough?
c. Ct holds no fiduciary duty from IMLA – Mitchell I controls

i. Like Mitchell I, IMLA grants DOI approval authority, but no specific management duties or responsibilities

ii. Like Allotment Act, purpose of IMLA is to give tribes more authority, promote tribal self-govt; would not be furthered by substantial DOI control (also takes management burden off feds, feds not responsible when things go wrong…)

iii. Ex parte communication irrelevant b/c ultimate deal was fair, and DOI always had final approval authority w/in its discretion
d. Holding seems inconsistent w/ Seminole’s statement of high fiduciary duty – fiduciary should maximize returns to beneficiaries, not get them a worse deal

i.    Isn’t Peabody analogous to the tribal council in Seminole? 3rd party taking advantage of trust beneficiaries, US negotiating with them?

ii.   Seems internally inconsistent to require fed approval, but hold no fed responsibility 

e. Ct’s ruling might have had something to do w/ the fact that $600 million in damages was at stake; by contrast, White Mtn Apache (issued the same day) had only $14 million


3) US v. White Mountain Apache (2003)

a. Facts: US held historic fort in trust for tribe “subject to right of DOI to use any part for school purposes; US retained occupation and control; fort fell into disrepair
b. Ct held there was an actionable trust duty


i. To “maintain, protect, repair, and preserve” the trust property

c. Actual, physical control is sufficient to demonstrate Congress’s intent – no need for express statutory language

d. Dissent argued “a guardianship is not a trust” – no express language showing Congress intended to expose feds to liability here



4) Cobell Litigation

a. Class action filed in 1996, alleging gross mismanagement of over 300,000 individual trust accounts held for Indian beneficiaries 

b. Beneficiaries own individual allotments held for them in trust; feds don’t know how much money is in the trust or should be, or how much the beneficiaries should be receiving
c. Plaintiffs have prevailed consistently in court

d. Elements required under Mitchell framework all exist (first three are common law elements of a trust):


i.   Trustee = US


ii.  Specific trust corpus = the monies from use of the allotments


iii. Specific beneficiary class = Indian account holders


iv. Specific statute creating fiduciary duty = Allotment Act

e. Litigation still very active; political settlement likely



5) Wolfchild v. US (2004) – Santee Sioux case

a. Similar to Cobell situation

b. Facts:

i. 1862 Santee Sioux uprising was first of the Plains Wars, sparked by US denial of food rations and monetary payments promised after shrinking the MN rez; heavy settler casualties in the uprising

ii. Some loyal Mdewakanton Sioux protected the settlers; afterwards, the US awarded them land, but most lost or never received

iii. In 1980, US awarded the same lands to the remaining Sioux in MN (most had been removed to NE); casinos built, very lucrative
c. Actionable under Mitchell

i. Trustee = US

ii. Trust corpus = the lands

iii. Specific beneficiary class = descendents of loyal Mdewakanton Sioux, established through genealogy (currently 6,000-10,000 plaintiffs, may still grow)
iv. Legislation (appropriations acts) granting the trust lands to loyal Mdewakanton Sioux
d. Descendents sued, claiming trust was awarded to wrong beneficiaries 

e. In 2003 Court of Claims held US had breached its trust responsibility, large award to plaintiff; US may still appeal


C. Executive Agency Conflicts in Administration of Trust Responsibility


1) General Principles
a. BIA responsible for defending tribal interests & trust assets when they are threatened by other interests

b. However, sometimes those interests are threatened by other Exec branch agencies – often other branches of DOI (e.g. FWS, BuRec, BLM, NPS)
c. Govt attorneys from Solicitor of Interior & DOJ may end up representing both sides of a conflict

d. When Congress assigns agencies conflicting missions, feds may not disregard interests of other parties in favor of tribes; the trust responsibility is watered down, balanced against the competing interests


2) Pyramid Lake Paiute Tribe v. Morton (DDC, 1972)

a. Facts: DOI developed water delivery regs based on “judgment call,” balancing the interests of irrigation contract, water decrees, and tribe; delivery regime caused level of lake to fall, harming tribal fishery; 1874 treaty reserved lake and fishery for tribe
b. Ct held DOI action reviewable
i. Presumption that all agency action reviewable under APA

ii. But std = arbitrary & capricious; agency action need only be reasonable to be upheld

c. Ct held DOI action NOT reasonable b/c fiduciary duty requires highest std of care

d. DOI’s duty is not to balance the competing needs of other users – all water beyond absolute obligations to other parties MUST go to the tribe; anything less is a breach of fiduciary duty



3) NV v. US (1983)

a. Facts: US Attny represented both the tribe and competing reclamation project in Orr Ditch adjudication 1913-1944; tribe ended up with no reserved rights for fisheries, reclamation project got much water
b. Ct upholds the decree as res judicata
c. “the govt cannot follow the fastidious stds of a private fiduciary, who would breach his duties to his single beneficiary solely by representing potentially conflicting interests without the beneficiary’s consent”


D. Congressional Accountability Under Trust Relationship


1) General principles



a. B/c Congress’s plenary power is so broad, tribes have limited ability to hold 



    Congress accountable for breach of trust



2) US v. Sioux Nation (1980)

a. Facts:
i. Ft Laramie treaty signed in 1868 following Red Cloud’s war; very generous to tribe b/c tribe had essentially won the war; set aside Black Hills for the “absolute and undisturbed use and occupation” of the Sioux

ii. Gold discovered, prospectors went in; US govt secretly agreed not to enforce the treaty

iii. US demanded that all tribal members return to their Indian agencies immediately; but many were out hunting, and the food rations at the agencies were insufficient for the tribal members already there

iv. At agencies, Indians stripped of horses and weapons, forced dependence on food rations

v. Jurisdiction turned over to the War Dept; undeclared de facto war ensued, including Battle of Little Big Horn

vi. 1876 “sell or starve” provision passed by Congress; other threats included threat of removal

vii. Even w/ massive coercion, signatures were less than 10%; Ft. Laramie treaty require 75% for further cessions

viii. Congress ratified regardless; since then, the Sioux have continued to seek a legal remedy that will return the Black Hills to them

b. In 1942, ct held not a taking, just a moral claim; in 1978, legislation passed allowing claim to go to the merits despite earlier decision
c. Here, finally, ct held it was a compensable 5th Amendment taking

d. Key holdings:

i. Ct narrows Lone Wolf principle of nonreviewability – acts of Congress may be subject to judicial review; therefore recognized Indian title (not mere aboriginal) may be compensable since Lone Wolf is no longer an absolute bar preventing cts from reaching the merits
ii. Test = Ft. Berthold “good faith effort” test

e. “Where Congress makes a good faith effort to give the Indians the full value of the land and thus merely transmutes the property from land to money, there is no taking”
i. Congress may exercise its plenary power as trustee to manage the Indian assets as it thinks best; where good faith effort made to pay full value for the land, this applies and ct will not review
ii. However, where no good faith effort exists, Congress may be acting w/in 5th Amendment powers, and ct will review to determine if taking occurred (“trustee has taken rather than transmuted the property”)
iii. Look to history, surrounding circumstances to determine good faith or not

f. Here, no good faith – in fact, egregious bad faith – ct awarded $17 million, deposited in trust account; Sioux have not touched the money b/c they want the land; now about $100 million

g. Dann case had held that once the money is deposited in trust account for the tribe’s benefit, the land claims are extinguished
h. Rehnquist dissent: 

i.    Takes formalistic approach to separation of powers – the 1978 legislation authorizing this suit was unconstitutional infringement by Congress on Judiciary

ii.   Rails against “revisionist history”; foreshadows Rehnquist ct’s line of cases cutting back tribal sovereignty
Tribal Sovereignty & Administration of Justice in Indian Country
I. Tribal Governments as Independent Sovereigns

A. Inherent Sovereignty Not Bound by the US Constitution 


1) Source of the Legal Principle: Marshall Trilogy

a. Especially Worcester, affirming tribes’ status as nations, although domestic dependent ones
b. Ex Parte Crow Dog and Talton served as early affirmations of Indian sovereignty


2) Talton v. Mayes (1896)
a. Facts: Cherokee murder of Cherokee in Cherokee territory, tried in tribal court; D argues trial violated 5th Amendment grand jury requirements
b. Issue: does the BoR apply to Indian tribes?

c. Ct holds constitution does not bind tribes

i. Powers of the tribe are based on an inherent sovereignty, not springing from the constitution and therefore not subject to its limits
ii. Congress may pass legislation requiring tribes to abide by constitutional provisions; otherwise, they don’t apply

d. But all tribal rights and powers subject to “supreme legislative authority” of US 
i. This was the time of the rise of Congressional plenary power (Kagama recognized free-floating plenary power not necessarily rooted in any textual provision)

ii. Ct affirmed that Congress can always override Indian sovereignty 
e. Why wasn’t this case heard in fed court under Major Crimes Act?
i. 1890 Act granted tribes exclusive jurisdiction over crimes in OK (Indian country)

ii. Question remained as to whether Major Crimes Act gave feds exclusive or concurrent jurisdiction over most Indian crimes; but ICRA settled question by limited tribal ct jurisdiction to misdemeanors



3) Talton was followed by a line of cases affirming that constitutional provisions do not 


    bind tribes

a.   Native American Church v. Navajo Tribal Council (1959) – tribes “have a status higher that that of states…no provision in the Constitution makes the First Amendment applicable to Indian nations”

b.   Even after ICRA, restrictions on tribes are statutory, not constitutional



4) US v. Wheeler (1978)

a. Facts: D convicted in Navajo ct for disorderly conduct; then rape charges brought in fed ct
b. Issue: does double jeopardy provision of 5th Amendment bar the fed prosecution?

c. Ct holds it does not – 

i. Just as states and feds are separate sovereigns, so are tribes and fed (tribes are not subdivisions of fed govt as cities are of states)

ii. Tribal power is not delegated fed power, but arises from a separate source
d. While seeming to affirm tribal sovereignty, this case plants a number of poison seeds that later bear fruit and limit tribal sovereignty:
i. “implicit divestiture of sovereignty” – ct notes in dicta that tribes have lost some parts of their sovereignty, not expressly through an act of Congress, but implicitly due to their dependent status
ii. Problematic b/c precedent relied on only limited tribal sovereignty where it threatened the national security (e.g. McIntosh); and even there it was dicta at best

iii. Ct also cites “concurring opinion” in Fletcher v. Peck (it was actually a dissent)
(1) There, the majority held that when GA sold land occupied by Indians, it sold fee simple, encumbered by Indian title (nature of Indian title later clarified in McIntosh)

(2) Johnson’s dissent argued instead that Indian title was significant enough to defeat fee simple title; S.Ct distorted his argument into idea that Indian sovereignty is limited to governing tribal members on tribal territory 

iv. Ct also emphasizes that this ruling hinges on the tribal member status of the parties 



5) Extent of tribal sovereignty post-Wheeler
a. Criminal prosecution of own members on own territory

b. Oliphant – but not nonmembers b/c that would conflict w/ overriding interests of US sovereignty (protecting non-Indians from undue deprivation in tribal ct)

II. Contemporary Scope of Tribal Sovereignty


A. Indian Civil Rights Act (ICRA)



1) Provisions of the Act

a. Applies much, but not all of Bill of Rights to tribes
i. No establishment of religion clause – many tribes traditionally run by religious leaders

ii. No P&I, right to vote, right to jury, or right to free counsel (would bankrupt tribes)

iii. Limits tribal cts to misdemeanor criminal jurisdiction (jail term of one year, fine of <$5,000) – so even if tribes had concurrent jurisdiction under Major Crimes Act, they no longer do
iv. Writ of habeas corpus to fed ct

b. But prior to Martinez, cts split as to remedies available in fed cts for tribal violations of ICRA


2) Santa Clara Pueblo v. Martinez (1978)
a. Facts: Martinez was member of Santa Clara tribe, married to a Navajo; Santa Clara passed membership ordinance allowing children of Santa Clara fathers, but not mothers, to become members; M challenged as violation of ICRA’s EP clause
b. 10th Cir applied constitutional strict scrutiny and held for M; S.Ct. overturned, finding fed cts have no jurisdiction

c. ICRA expressly provides ONE fed remedy for violations – writ of habeas to challenge imprisonment

d. Ct finds no implied civil cause of action in fed cts for ICRA violations
i. Tribes retain sovereign immunity unless Congress abrogates or the tribe waives; neither has occurred here

ii. Tribal officials may be sued under Ex Parte Young to prevent continuing violation of fed law

iii. Ct looks to legis history to determine if Congress intended to create civil c/a – finds Congress was seeking to balance protection of individuals w/ furtherance of tribal sovereignty, and the balance it struck was to allow only one fed remedy (habeas) 
e. Tribal cts are appropriate forum for disputes affecting personal & property interests of both Indians and non-Indians; tribal cts are bound to uphold ICRA

f. Decision split feminist scholars from Indian rights activists
III. Tribal Sovereign Immunity

A. General Rule


1) Tribes are immune from suit UNLESS:




a. Tribe waives immunity




b. Congress abrogates immunity



2) Even if tribe immune, Ex Parte Young injunctive suit may be brought against tribal 


    officers, but only if Congress intended to create civil cause of action – which it didn’t 


    in ICRA


3) Intergovernmental immunity




a. Tribe not immune to suits by US




b. States immune to suits by tribes (but not by US on behalf of tribes)



4) Tribes have prevailed in upholding s.i. in modern ct more than w/ other issues of 


     sovereignty, likely b/c ct’s been such a strong defender of state sovereignty & 



     immunity


B. Applying & Narrowing Tribal Sovereign Immunity


1) Kiowa Tribe v. Manufacturing Technologies Inc. (1998)
a.   Facts: Kiowa tribe agreed to buy stock from MTI in off-reservation business transaction; tribe defaulted and MTI sued
b.   Ct upheld tribal sovereign immunity as a bar to the suit, reversing the state cts

c.   But ct emphasizes the extremely limited nature of tribal s.i. – it’s NOT an inherent element of tribal sovereignty

i. Tribal sovereignty is limited to only the powers absolutely needed for self-governance

d.   Tribal s.i. goes beyond what is absolutely necessary for self-governance, and is therefore a creature of the fed common law, created by the cts – which means its bounds are within the ct’s control & discretion

e.   Majority is critical of unfairness of tribal s.i., especially w/ tort victims, but defers to Congress to take the lead in narrowing s.i.
f.   Dissent – would not allow tribal s.i. to apply to any off-reservation activities


i.    Emphasizes judge-made nature of the doctrine

ii. Seeks to vindicate states rights – tribe should not trump state law off the rez

iii. Finds the rule “strikingly anomalous” 

(1) But ALL Indian law is anomalous – exceptionalism

(2) While it’s generally true that the special rules of Indian law apply only in Indian country, the S.Ct. has clear authority to apply the protective canons of Indian law to off-rez activities that affect tribes



2) Merrion v. Jicarilla Apache (9th Cir. 1980)



a. Tribe passed severance tax ordinance w/ express waiver of tribal s.i.




b. Ct upheld tribe’s authority to waive its immunity



3) C & L Enterprises v. Citizen Band Potaawtomi Tribe (2001)

a. Facts: tribe hired contractor to install roof on building owned by tribe off the rez; contract contained boilerplate arbitration clause

b. Ct held that tribe’s agreement to arbitration clause was implied waiver allowing it to be sued in state ct

c. Where there’s language from which ct can infer a waiver, ct will infer one


4) Marceau v. Blackfeet Housing Authority (9th Cir. 2006)

a. Facts: tribal members sued tribal housing authority b/c homes built w/ toxic materials 
b. Ct held that boilerplate language in the enabling ordinance creating the housing authority (“Council gives its irrevocable consent allowing authority to sue or be sued in its name”) constituted “clear & unambiguous waiver” of tribal s.i.

c. Ct distinguishes tribe acting in governmental capacity from tribe acting in corporate capacity

i. Many tribes created tribal corporations vulnerable to suit to promote economic development

d. This boilerplate language has been used throughout Indian country – question as to whether all tribal housing corporations now vulnerable to suit

IV. Tribal Justice Systems

A. Tribal cts have default jurisdiction in Indian country


1) Williams v. Lee (1959)
a. Facts: non-Indian operating store on Navajo reservation pursued collection action against Navajo Ds in state ct
b. Ct held that the state cts lack jurisdiction

i. Natural evolution from Worcester – “the basic policy remains”

ii. As a principle of fed common law, states lack jurisdiction in Indian Country EXCEPT where essential tribal relations and the rights of Indians are not jeopardized

iii. “absent governing acts of Congress, the question has always been whether the state action infringed on the right of reservation Indians to make their own laws and be ruled by them”

iv. Here, state jurisdiction would “undermine the authority of tribal cts, and hence infringe on the rights of the Indians to govern themselves”

v. It is immaterial that P is not an Indian – civil jurisdiction of tribal cts should be respected regardless of the status of parties
c. Establishes Doctrine of Infringement 


2) Doctrine of Infringement
a. States lack jurisdiction where that jurisdiction would interfere w/ the tribe’s ability to make its own rules and be governed by them (Williams rule)
b. Federal common law precluding state jurisdiction

c. Infringement applies


i.  Where state jurisdiction would undermine tribal cts


ii. Status of the parties irrelevant



3) Doctrine of Preemption



a. Federal statutory/positive law precluding state jurisdiction



b. Indian preemption analysis different from std preemption

i. Start from presumption that state law does NOT apply in Indian country; reverse of std burden presuming state law valid unless preempted

ii. However, post-McClanahan, ct tends to only apply this reverse presumption where the “backdrop of tribal sovereignty” includes a specific historical exemption from this type of state authority

Tribal Sovereignty & Jurisdiction
I. Arena of Federal & Tribal Jurisdiction: Indian Country


A. Defining Indian Country


1)  Indian country is the geographic area where tribal and federal power predominate, and 

     state laws generally do not apply


2) Definition evolved over time

a.   Nonintercourse Act – everything West of the Mississippi, and East where Indian title hasn’t been extinguished

b.   Judicial redefinition 


i.  Donelly v. US – reservations set aside by US are Indian country


ii. US v. Sandoval – dependent Indian communities (pueblo land owned 
  
    in fee) are Indian country



3) 1948 Act – 18 USC § 1151

a.   All land within the limits of any Indian reservation under the jurisdiction of the US govt, notwithstanding the issuance of any patent, and including rights-of-way running through the reservation;
b.   All dependent Indian communities w/in the borders of the US whether w/in the original or subsequently acquired territory thereof, and whether within or without the limits of a state;

c.   All Indian allotments (on or off-rez), the Indian titles to which have not been extinguished, including rights-of-way running through the same.



4) Congress’s intent w/ 1948 Act was a broad, expansive reading of Indian country

B. Diminishment & Disestablishment



1) Early cases reluctant to find disestablishment



a. Seymour v. Superintendent (1962)
i. Ct held that land w/in bounds of Colville Reservation was still Indian country despite being opened to non-Indian settlement in 1906, and now owned in fee by non-Indian w/in township of Omak
ii. Purpose of expansive Indian country definition in statute was to avoid checkerboard jurisdiction




b. Mattz v. Arnett (1973)

i. Ct held Klamath River Reservation not terminated by Act that allotted some reservation land to Indians, opened other parcels to non-Indian settlement
ii. Ct seems to imply that Congress’s intent to diminish must be express; at the very least, it must be clear



2) Court began to find disestablishment at the drop of a hat




a. DeCoteau v. District County Court (1975)
i. Ct found entire Lake Traverse Reservation terminated despite lack of express language to that effect
ii. Ct focused on the use of phrase “cede, sell, relinquish & convey” the lands – indicated an intent to do more than merely open parts of the rez to settlement

iii. But couldn’t what’s being ceded just refer to the ownership of the unallotted lands? Yielding claim of ownership is not the same thing as yielding jurisdiction…

iv. Under canons, such an ambiguity should have been interpreted in the Indians’ favor

v. This case set the precedent relied on by a very troubling line of cases, including Dion, where ct found abrogation w/o express language




b. Rosebud Sioux Tribe v. Kneip (1977)

i. Ct found Congress intended to disestablish half the reservation, based on language similar to that in DeCouteau


3) Solem v. Bartlett (1984)
a. Facts: D, enrolled Cheyenne, convicted of rape in state ct; incident occurred on fee land w/in area opened to non-Indian settlement; D filed writ of habeas arguing the state ct lacked jurisdiction

b. Ct finds the area is Indian country, b/c Congress did not make intent to diminish clear


i. No language of cession, surrounding circumstances don’t demonstrate 
 
   intent, population of area 50% Indian

c. BUT – ct holds that intent need not be express

d. Ct develops three-factor test
i. Language of cession

(1) But, as discussed above, no indication that such language was understood at the time to mean that land was being stripped of Indian country status

ii. Events surrounding the passage of the legislation – was there a “widely held contemporaneous understanding” that the affected reservation would be diminished? (well, during Allotment & Termination eras, duh)

(1) Even when there’s evidence going both ways

iii. De facto diminishment – has the land been stripped of its Indian character by significant non-Indian settlement?

(1) Ct notes that looking to demographics decades & centuries after the passage of legislation is “an unorthodox & potentially unreliable” method of determining Congressional intent
e. This rule is radically inconsistent w/ canons of Indian law – ambiguities should be read in Indians’ favor

f. Also places the ct in an inappropriate policy-making role, determining when de factor diminishment has occurred rather than seeking clear Congressional intent

g. Result – burden now rests on tribes to get Congress to act to restore their reservation, rather than falling on non-tribal interests to get Congress to act to diminish 

h. Final note: look out for unanimous Thurgood Marshall opinions in Indian law – often the tribe wins, but many poison seeds are planted


4) Solem’s poison seeds come to fruition



a. Hagen v. UT (1994)
i. Ct applied the Solem analysis, found reservation severely diminished
ii. Language = “restored to the public domain”
iii. Statements at the time indicate understanding that reservation would be diminished (though dissent notes that was supposed to be contingent on Indian consent, which never came)

iv. Current population of the area is 85% Indian




b. SD v. Yankton Sioux Tribe (1998)
i. Again, Solem analysis yields devastating result
ii. 1894 Act contained language of cession; “conclusive” evidence that Congress intended to terminate reservation 

iii. “despite the present-day understanding…we must give effect to Congress’s intent in passing the Act”

C. IRA Trust Lands


1) § 5 of Indian Reorganization Act

a. Authorizes DOI, “in his discretion” to acquire lands to hold in trust “for the purpose of providing land to Indians”
b. Millions of acres of trust land have been acquired for tribes under this statute



2) SD v. DOI (1996)
a. Facts: SD challenged the statute as an unconstitutional violation of the nondelegation principle

b. 8th Cir held for SD; purpose does not provide “intelligible principle”

i. Ct has almost never struck down law on nondelegation grounds (last time was in early New Deal, before “switch in time…”)

ii. Inquiry = does this statute provide adequate guidance to structure the agency’s actions, or does it simply delegate legislative power?

c. S.Ct. granted cert, vacated and remanded, as DOI had just promulgated new regs to try to resolve the problem

d. On remand, 8th cir came out the other way, held the law provided sufficient guidance, and adopted the reasoning of the dissent in the original opinion



3) Since matter has not been squarely addressed by S.Ct, status of those lands remains in 


    question 


D. Dependent Indian Communities


1) Potentially a very broad category: “any area validly set apart for the use of Indians as 


    such, under the superintendence of the Govt”


2) US v. SD (8th Cir, 1981)

a. Ct held tribal housing project on what used to be the Lake Traverse reservation (before DeCoteau) was a DIC

b. May have come out differently after Venetie


3) AK v. Native Village of Venetie (1998)
a. Background – Alaska natives

i. ANCSA legislation put together rapidly after oil discovered, need to divest natives of control over the resources (early indication evident in Tee-Hit-Ton)

ii. ANSCA passed 1971, looks like a termination statute – extinguished native claims to all land except 44 million acres; revoked all reservations save two small islands; transformed tribal entities into corporations

iii. Regional native corporations given the subsurface rights to their lands; village corporations given the surface rights (the better to dived and conquer)

iv. Limited shareholders to natives alive on December 18, 1971

v. Shares initially alienable after 20 years; 1987 amendment made the shares inalienable unless corporation votes to make them alienable

vi. Blatchford v. Native Village of Notak (9th Cir, 1990) – ct states it’s unclear whether principles of fed Indian law even apply to Alaska natives

b. Facts: tribe sought to tax private contractor building public school in the native village; tribally-owned land, leased to non-Indians
c. If it were Indian country, tribe’s taxation power would be clear

d. Ct holds village NOT Indian country; establishes two-prong test

i.  Land must be “set aside” for Indian use

ii. Land must be under “federal superintendence”

e. Here, those elements not met

i. Land not set aside; all reservations revoked, tribal corporation acquired the land, but it’s freely alienable to non-Indians


(1) But aren’t allotments in exactly the same situation?

ii. No federal superintendence – ANCSA states it seeks to avoid “lengthy wardship or trusteeship”


(1) Ct sets a very high bar for this requirement 


(2) Ct sees contradiction btwn tribal self-govt & fed 
 
  
     superintendence that is at odds w/ Indian law principles

f. Ct also states that land cannot be both a DIC and a reservation; highly questionable conclusion 

g. Result: no Indian country in Alaska 


4) State v. Romero (NM S.Ct, 2006) – cert denied; the decision stands
a. Facts: Ds, tribal members, committed crimes w/in bounds of Taos & Pojoaque pueblo land grants, but on lands owned in fee by non-Indians; Ds challenge state ct jurisdiction
b. NM Ct.App. concluded that under Venetie, the land did not qualify as DICs – parcels held in fee, not set aside or superintended
c. NM S.Ct. holds that pueblos ARE Indian country - DICs
d. Ct considers pueblo lands in entirety, not just fee parcels

i. Cts confirmed pueblo lands grants – fed set-aside

ii. Precedent establishes that ct considers pueblos to be under fed superintendence

e. Ct finds no diminishment or disestablishment

i. However, ct seems to conclude that this is the case b/c no express language – runs counter to the Solem line of cases

f. In dicta, NM ct explains its position for why reservations and DICs can be overlapping definitions

i. Every reservation is (1) set aside by the fed govt; and (2) under fed superintendence 

g. After the crimes occurred, the Pueblo Lands Act was amended to specify that states lack jurisdiction w/in pueblo lands (but that came too late to determine this case; also ct wanted to establish that pueblo lands = Indian country for the sake of civil jurisdiction)
II. Federal Criminal Jurisdiction   

A. Statutory Framework


1) Indian Country Crimes Act



a. General federal laws apply to crimes committed in Indian country




b. Indian-Indian exception (therefore only applies to “interracial” crimes)



2) Major Crimes Act




a. Extends federal jurisdiction over Indian-Indian felonies
i. Murder, manslaughter, kidnapping, maiming, rape, incest, assault with intent to kill, assault with a dangerous weapon, assault resulting in serious bodily injury, assault against <16-year-old, arson, burglary, & robbery




b. Tribal cts theoretically retained concurrent jurisdiction until ICRA



3) Assimilative Crimes Act

a. One of the “general laws of the US” that applies to Indian Country under the Indian Country Crimes Act

b. Federal cts may assimilate state substantive law where no fed law punishes the crime

c. Originally intended for fed Enclaves; 1946 decision held it applied on Indian Country as well


B. Public Law 280



1) Legacy of Era of Termination
a. Gives some states mandatory jurisdiction over Indian country; allows others to opt in

b. This jurisdiction includes criminal jurisdiction over Indian-Indian crimes committed in Indian country
c. Part of tribal sovereignty = freedom from state authority; PL 280 significantly reduces that



2) Bryan v. Itasca County (1976)

a. Facts: state levied property tax on B, Indian living on trust lands in Indian country
b. General rule = states may not tax Indians or their property unless Congress consents – did PL 280 constitute consent?

c. Ct holds that PL 280 transferred only judicial (adjudicatory/criminal) jurisdiction to the states, NOT regulatory

d. Holding consistent w/ Era of Self-Determination – “courts are not obligated in ambiguous circumstances to strain to implement an assimilationist policy Congress has now rejected, particularly where to do so will interfere w/ the present congressional approach” 


C. Supporting Caselaw



1) US v. Antelope (1977)

a. Facts: Indian Ds convicted of felony-murder under fed law for crime committed on Indian country


b. Ds argued violation of EP since similarly situated non-Indians would have been tried under state law, which doesn’t have a felony-murder provision

c. Ct holds that “Indian” is not an impermissible racial classification, but a political one (as in Mancari)



2) US v. McBratney (1881)




a. State cts have jurisdiction over non-Indian-non-Indian crimes in Indian country


D. Analytical Approach to Determining Jurisdiction in Indian Country



1) Did the crime occur in Indian country?



a. Look to statutory/caselaw definition of the three categories




b. If yes, then tribes or fed may have jurisdiction rather than state



2) Does PL 280 or another specific jurisdictional statute apply?


3) Was the crime committed by or against an Indian?



a. Congress gets to define – definition encompasses racial, non-enrolled Indians



4) Determine the Relevant Defendant-Victim Category:
	
	Indian Defendant
	Non-Indian Defendant 


	Indian Victim
	Feds have jurisdiction over major crime; tribal courts over non-major. State courts have no jurisdiction.
	Feds have jurisdiction, under either fed law or assimilated state substantive law.
Tribal courts have no jurisdiction under Oliphant.

State courts have no jurisdiction. 



	Non-Indian Victim
	Feds have jurisdiction under either fed law or assimilated state law. 

Tribes have concurrent jurisdiction w/in ICRA limits.

State courts have no jurisdiction.
	State courts have jurisdiction (McBratney)


III. Judicially-Imposed Limitations on Tribal Jurisdiction in Indian Country


A. Implied Limits on Tribal Criminal Jurisdiction


1) A Series of Unfortunate Cases 

a. Starting w/ Oliphant, ct takes on much greater policy-making role in Indian law, outside its traditional bounds

b. Wheeler & Montana expanded limited holding of Oliphant (no tribal jurisdiction where it conflicts w/ overriding interest of national sovereignty) into general presumption that tribes lacks power over nonmembers


2) Oliphant v. Suquamish Indian Tribe (1978)

a. Facts: two non-Indian Ds tried in tribal ct for reckless driving on the rez
b. Ct issues sweeping holding: tribal courts have NO criminal jurisdiction over non-Indians
c. Part I: “Positive Law”

i. Did Congress act to divest tribes of this authority?
ii. If ct had found express language, inquiry would be over; but it didn’t

iii. Instead, ct looks to “unspoken assumptions” of fed policymakers – an unprecedented & highly questionable mode of analysis

iv. Ct cites a “witches brew,” bizarre bits and pieces of positive law to support its theory of congressional assumptions

(1) Statement from 1834 Commissioner of Indian Affairs under President Jackson, during Era of Removal

(2) 1830 Treaty with the Choctaws wherein the tribe requests a “Grant” of jurisdiction over non-Indians in tribal territory – ct finds such a request would be inconsistent w/ understanding that tribe had such sovereignty inherently, but this violates canons of Indian law
(3) Dicta from the “hanging judge” in the 1878 District Court opinion Ex Parte Kenyon 

(4) Also, a withdrawn AG’s opinion, an Interior Department Solicitor’s Opinion, a defeated bill – numerous “non-Acts” of Congress 
v. This approach gives effect to the racist, anti-tribal assumptions of the 19th century 
vi. And ultimately, ct finds it “not conclusive” on the issue anyway

d. Part II: Federal Common Law?

i. Ct finds that tribes’ status as dependent sovereigns means they inherently lack this power

ii. New rule: tribes are proscribed from exercising both those powers of autonomous states that are expressly terminated by Congress AND those powers “inconsistent with their status”

iii. Ct relies on “fiction of incorporation”
(1) Upon incorporation, tribal sovereignty was necessarily diminished

(2) But McIntosh specifically rejected argument that tribes were ever incorporated – hence the development of special rules of Indian law

iv. Ct’s reliance on precedent is highly problematic

(1) “Inherent limitations” on sovereignty recognized in McIntosh (can’t freely alienate lands – though that was clearly rooted in positive law, based in interests of national security, and truly a limit on purchasers); Cherokee Nation (can’t treat w/ foreign nations – thought it was dicta)
(2) Ct cites Crow Dog for proposition that it’s unfair to hold Ds to law of a foreign sovereign – but Indian law is traditionally asymmetrical, anomalous & complex – intended to protect tribes, and not suited to this “show on the other foot” type of analysis (and how foreign are traffic laws to non-Indian Ds, anyway?)

v. Ct expands these examples to a general rule
e. Dissent – all of one paragraph, doesn’t challenge the many obvious flaws in the majority’s analysis

f. Oliphant’s bottom line: tribes lack inherent power when it conflicts w/ the overriding interests of the supreme national sovereign 
i.    But at least that’s a fairly limited (or limitable) holding

ii.   Here, overriding national interest = protect US citizens from unwarranted intrusions on their liberty
iii.  Tribes may only try non-Indians “in a manner acceptable to Congress” – but isn’t that what ICRA establishes? Instead, ct holds blanket prohibition on tribal criminal jurisdiction over non-Indians


3) With Wheeler, Montana, ct moving toward concept of sovereignty that extends only to 

    tribe’s own members, but no one else



4) Duro v. Reina (1990)

a. Ct further limited tribal sovereignty – held tribes lack criminal jurisdiction over non-member Indians
b. Flew in the face of much historic data

c. Built on Montana’s theory that tribes are presumed to lack jurisdiction over all non-members



5) Duro-fix

a. Although Congress hadn’t acted after Oliphant, it acted after Duro
b. Law passed as amendment to ICRA, “recognizing & affirming” tribes’ inherent sovereign power over all Indians, members and non-members – NOT “delegating”
d. Set up a direct conflict w/ the S.Ct. – Congress said tribes had this inherent power, the Ct said they didn’t


6) US v. Lara (2004)

a. Facts: L tried by tribal ct of another tribe for assaulting a police officer, then by feds for the same crime; argued double jeopardy applied b/c Duro-fix was a delegation of fed power
b. Ct held Congress’s intent to recognize inherent sovereign power, rather than delegate it, was clear, so it reached the constitutional question of whether Congress had the power to do this


i.   Dissent disagrees on this point, despite the plain text
c. Ct held that “the Constitution authorizes Congress to permit tribes, as an exercise of their inherent tribal authority to prosecute non-member Indians”

i. Congress’s power over tribes is plenary & exclusive

(1) We’ve seen it used to the Indians’ detriment (Kagama, Lone Wolf), but here ct upholds its use to the tribe’s benefit

ii. Congress has adjusted the “metes & bounds” of tribal sovereignty throughout history (diff eras of Indian law)
iii. Congress has treated other dependent sovereigns similarly (HI)

iv. There is no express constitutional prohibition preventing Congress from relaxing restrictions on tribal sovereignty

v. This enlargement of tribal power does not infringe on state sovereignty

(1) Ct may be laying a foundation to overturn any Hicks-fix

vi. Most importantly – Duro-fix is consistent w/ ct’s other cases, including the Oliphant line

(1) Duro holding of implicit divestiture based on assessment of Congressional & Exec branch understanding at that time; passage of the legislation altered this analysis
(2) This reevaluation of congressional intent may have application beyond the criminal law realm

(3) If ct bases its decisions on “understanding” of Congress & Exec, then Duro-fix demonstrates an intent to bring non-members under greater tribal control; rationale would apply to civil jurisdiction as well as criminal, undermining Montana framework

d. Held: b/c prosecutions based on dual sovereignty, double jeopardy does not apply; judicially-imposed limitations on tribal sovereignty are subject to being overturned by Congress, just like any other common law
e. Ct does not reach the questions of EP or DP – if L had raised them during the tribal prosecution, ct might have found it illegitimate (b/c similarly situated non-Indian would not be subject to tribal jurisdiction) 

f. Kennedy’s concurrence – would uphold based on plain text of statute, clear intent; majority goes too far in reaching broader conclusion about Congress’s constitutional authority to expand inherent tribal power
g. Thomas’s concurrence – Indian law is schizophrenic; tribes are either sovereign or they’re not, but this is ridiculous; also, raises interesting question of whether Act ending treaty-making was constitutional

h. Lara is a hopeful sign about the possible direction of federal Indian law



7) Russell Means case
a.   Means claimed the Navajo nation had no jurisdiction over him as a non-member
b.   Pre-Lara, but ct didn’t rely on Duro-fix; instead, jurisdiction based on specific Navajo treaty provisions

B. Implied Limits on Tribal Civil Jurisdiction 



1) Montana v. US (1981) – Part II
a. Facts: Tribe sought to regulate non-Indian hunting & fishing on non-Indian fee lands

b. Two major anti-tribal presumptions emerge from ct’s ruling:

i. Presumption against tribal (and in favor of state) ownership of the beds of navigable waters w/in tribal territory

ii. Presumption against tribal regulatory jurisdiction over nonmembers on fee land; presumption may be rebutted by proving one of exceptions
c. After ct determined tribe doesn’t own the riverbed, two other possible bases for tribal jurisdiction

i.  Treaty/federal statute

(1) Ct holds that tribe’s regulatory power is a lesser included power of its land ownership; therefore, once those lands are lost in fee to non-Indians, the tribe’s ability to regulate them goes with it
(2) Alienation of lands = divestment of tribal authority

(3) This ruling conflicts directly w/ the canons and the doctrine of reserved rights

(4) Ct seems to establish a new, contradictory canon – the treaty must be read in light of subsequent legislation alienating the lands


ii. Inherent tribal sovereignty

(1) Ct holds “tribal power beyond what is necessary to protect tribal self-govt or to control internal relations is inconsistent w/ the dependent status of tribes”
(2) Therefore tribe may NOT regulate non-Indians on fee land UNLESS one of two exceptions is met
d. Montana exceptions:

i. A tribe may regulate, through taxation, licensing, or other means, the activities of nonmembers who enter consensual relationships w/ the tribe or its members, through commercial dealing, contracts, leases, or other arrangements

ii. A tribe may also maintain inherent power to exercise civil authority over the conduct of non-Indians on fee lands w/in its reservation when that conduct threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe.

e. Ct specifically states: “the regulatory issue before us is a narrow one” – the entire Montana holding SHOULD be limited to tribal (1) regulatory power, (2) over non-Indians, (3) on fee lands
f. But later cases have stretched the holding much further 
Tribal & State Conflicts over Civil Regulatory & Adjudicatory Jurisdiction

I. Taxation & Regulation


A. Tribal Authority to Tax in Indian Country


1) Merrion v. Jicarilla Apache Tribe (1982)

a. Facts: tribe imposed severance tax on extraction of oil & gas from tribal lands; companies leasing the lands for extraction challenged the tribe’s authority to impose the tax
b. Ct upholds the tax – most important affirmation of inherent tribal authority in modern era (post-Williams)
c. But ct uses unfortunately ambiguous language – “tribe’s general authority, as sovereign, to control economic activity w/in its jurisdiction”
i. Does “w/in its jurisdiction” mean all lands w/in reservation boundaries, or ONLY trust/tribally owned lands?

ii. Land at issue here is all trust land

iii. Ct quotes from Colville, “power to tax transactions on trust land” is essential attribute of Indian sovereignty b/c necessary for self-govt and territorial management

iv. Yet both Merrion AND Colville cite to Buster v. Wright (1905), which held that tribal sovereignty extends to ALL economic activity on the rez, regardless of land status; if holdings are truly based on that foundation, then there is no intent to limit them to trust lands

v. Majority NEVER says anywhere that the principle on which it is relying is limited to trust lands

d. Ct does not seem to rely on Montana
i. Ct states that “sovereignty not conditioned on the assent of a nonmember” – so not applying Montana exception

ii. Ct’s failure even to cite to Montana indicates that that holding was initially conceived to be a very limited one

e. Stevens’ dissent provides an alternate basis for holding:
i. Posits a very limited conception of tribal sovereignty – that the governing power of tribes is a lesser included power of their landownership, and it disappears when the tribe loses control over the land

ii. Under this conception, tribes retain only the “power to exclude” nonmembers, and they gave that up when they signed the lease

iii. Therefore they have no sovereign power left over those lands, and they cannot add additional terms to the oil & gas lease any more than any other party (but what about other sovereigns’ doctrine of unmistakable terms?)

iv. Since Stevens is writing in dissent, it should indicate that the legal principle relied on by the majority is more expansive – however, they muddy this by discussing the power to exclude

f. Because the majority expressly states that its conclusion could be reached under either a broad reading of inherent tribal sovereignty OR the tribe’s power to exclude, later cts can argue that the broad sovereignty language was dicta, unnecessary for holding


2) Kerr-McGee Corp v. Navajo (1985)

c. Ct upheld Navajo nation’s imposition of a tax on non-Indian businesses on the rez w/o DOI approval
d. Navajo nation is not an IRA tribe, therefore its constitution does not require DOI approval of taxes; and even IRA tribes can amend constitutions to eliminate this requirement 

e. Emphasizes tribe’s inherent sovereign power of taxation



3) Brendale v. Confederated Tribes & Bands of the Yakima Nation (1989)

a. Facts: Yakima nation sought to impose zoning laws on fee lands held by non-Indians w/in the reservation
b. Highly fractured opinion resulted in holding that upheld tribe’s zoning authority w/in “closed” portions of the rez where few non-Indians reside and tribe restricts public access, while rejecting tribe’s zoning power over “open” part of the rez
c. Four justices applied Montana, found no exception met

i. Montana stands for general principle that tribe lacks jurisdictional authority over any land held in fee by non-Indian

ii. Here, landholders not in a consensual relationship w/ tribe

iii. Second exception optional (tribe “may” retain authority), tribe failed to demonstrate harm

iv. Would reject tribal authority over either section of the rez

d. Three justices dissented, finding Montana exception met

i. Power to zone = central to economic security, health & welfare

ii. Would uphold tribal authority over both sections

iii. Opinion reads like a (belated) dissent to Montana; clearly they are applying it most reluctantly

iv. Since this opinion (w/ opinion below) formed the basis for upholding tribal sovereignty over the close section of the rez, it is currently the only decision to date that has actually found one of the elusive Montana exceptions to be satisfied  

e. Two justices concurred, applied Merrion, Stevens-style

i. “Closed vs. open” distinction based squarely on Stevens’ conception of the tribe’s authority springing from its power to exclude

ii. Since open section was more than half owned by non-Indians (it had lost its “tribal character”), tribe had yielded its power to exclude



4) SD v. Bourland (1993)

a. Ct held tribe lacked regulatory control over hunting & fishing by non-Indians on land taken by feds for reservoir
b. Ct could have distinguished this situation from Montana – there, the purpose for taking the land from the tribe was to destroy tribalism; here, it was simply to construct a reservoir, and was done during era of Indian Reorganization
c. But ct held purpose was legally insignificant; all that mattered was that the tribe had lost control of the land, transferred ownership to non-Indians

d. Ct seems to apply Stevens’ analysis – loss of “greater right” of exclusive use & occupation “implies the loss of regulatory jurisdiction”

e. However, note that this case decided on basis of treaty/statute construction, not inherent tribal authority 



5) Atkinson Trading Co. v. Shirley (2001)

a. Facts: Navajo nation imposed hotel occupancy tax on guests at non-Indian hotel on fee land

b. Ct rejected the tax, holding that “the Navajo nation’s authority to tax non-members reaches no further than tribal land unless the Navajo nation can prove that one of the Montana exceptions applies”

c. Narrows the holding in Merrion; retroactively interpreting it as an application of Montana, though it wasn’t

d. Express rejection of Buster v. Wright – tribe’s power to regulate non-member economic activity is now explicitly limited to land owned by the tribe

B. State Authority to Tax in Indian Country


1) Early cases – Kansas Indians, New York Indians (1867)

a. Ct relied on Worcester – so long as tribes have a sovereign political relationship w/ the US, they are immune from state taxes



2) State Taxes Barred by Doctrines of Infringement & Preemption 




a. Infringement laid out in Williams – common law doctrine



b. Preemption based on positive fed law



3) Warren Trading Post v. AZ Tax Commission (1965)

a. Ct struck down AZ tax on gross receipts earned by non-Indian trading post on the Navajo rez

b. State tax preempted by fed law, since there is an extensive, comprehensive, elaborate scheme of federal regulation of Indian trading 



4) Village of Kake v. Eagan (1962)




a.  Ct held AK may regulate Indian hunting & fishing off the rez




b.  Since infringement (Williams) & preemption apply only in Indian country, 



     there is no barrier to state action off the rez



5) McClanahan v. AZ State Tax Commission (1973)

b. Facts: AZ applied income tax to Indians who lived and worked entirely on the Navajo nation
c. Ct rejects the state tax based on a preemption analysis – positive fed law

i.  Rooted in principles of Worcester – look to positive law (treaties & 
 
   statutes)

d. Ct states that preemption analysis must be performed against “backdrop” of tribal sovereignty 
i. On the one hand, denigrates tribal sovereignty – that alone is insufficient to preempt state authority in Indian country

ii. But ct does use it as basis to flip the normal presumptions in preemption analysis – presume that state law invalid in Indian country

e. Read broadly, the mere creation of reservations by Exec Order or statute is positive fed law that, w/ “backdrop” of tribal sovereignty, should preempt state authority

f. However, ct has read more narrowly

i. “Backdrop” = must be a tradition of tribe’s immunity from that particular form of state regulation

ii. So tribes traditionally immune from state tax; but not from state liquor laws, etc.

iii. Therefore the weight of the “backdrop” and the analysis will vary based on the specific subject matter at issue
g. Williams infringement test is unnecessary when there is express preemption; they are two alternate analyses 



6) WA v. Confederate Tribes of Colville Reservation (1980)
a. Facts: state sought to impose tax on sales of cigarettes to non-Indians (and non-member Indians) on the reservation, which would force the Indian sellers to become tax collection agents for the state; tribe already taxed the cigarette sales at a lower rate to generate tribal govt revenues
b. Ct upholds tribal taxation power
i. “The power to tax transactions occurring on trust lands and significantly involving a tribe or its members is a fundamental attribute of sovereignty which the tribes retain unless divested of it by federal law or by necessary implication of their dependent status”
ii. Ct finds no divestment by fed laws
iii. Ct finds no implict divestment – tribe has not been divested of this power by “necessary implication of its dependent status”
iv. Ct emphasizes the interpretation of implicit divestiture as based on a conflict w/ an overriding federal interest, which isn’t present here – not a general presumption that tribes lack such power; this can be used to tribes’ benefit today, like the broader language from Merrion 
v. Ct’s reliance on Buster indicates that it didn’t intend to limit ruling to tribally controlled land, but Atkinson later limited it in that way
c. Ct upholds state tax on non-Indians purchasing cigarettes on the rez 

i. Ct extrapolates from Moe v. Salish & Kootenai Tribes principle that if “legal incidence” of tax falls on non-members, then tax presumptively valid even if economic burden falls on tribe; legal incidence determined by technical wording of the statute

ii. Ct applies very fast & dirty preemption analysis – finds no preemption, ignoring the larger implications of the fed Indian laws
iii. Ct applies infringement analysis – finds the state tax does NOT infringe on the tribe’s ability to govern itself, despite the economic impact

(1) Raises question of whether cts will EVER take into account the indirect economic impact of states laws in infringement analysis

(2) Language in opinion seems to go both ways – ct states this tax does not impose a “substantial” burden on tribes (so if it were substantial, it might infringe?), but ct also seems to suggest that it’s irrelevant regardless of how substantial the burden

(3) Issue remains unresolved

iv. For the first time, ct applies a balancing test to determine infringement – “the principle of tribal self-govt, grounded in notions of inherent sovereignty & in congressional policies, seeks an accommodation btwn the interests of the Tribe & the Federal Govt on the one hand, and those of the State, on the other”
(1) Under Williams, infringement was a bright-line, black and white test; no balancing

(2) But at least ct’s only applying it w/ infringement, which is a judicially created doctrine; since the ct made it up, the ct may adjust the test (not so w/ preemption, which should ONLY look to congressional intent)

(3) Problematic b/c it displaces congressional discretion w/ judicial, and give ct the opportunity to find that states rights trump tribes
v. So ct balances the interests and finds the state’s interest outweighs the tribe’s, esp. b/c the value is not being “generated on the reservation”; the tribe is essentially marketing the state tax break

d. Ct upholds state tax on non-member Indians

i. First instance where ct aligns non-member Indians w/ non-Indians (setting the stage for Duro, though this is civil jurisdiction, not criminal)

ii. Ct builds on this distinction in Montana and its progeny – relevant inquiry becomes the individual’s political connection to the tribe

iii. But note that this distinction is made in the part of the opinion analyzing state power, not tribal
e. Rehnquist concurrence rejects balancing approach, but focuses on applying the extremely narrow preemption analysis based on tradition of tribal sovereignty in particular subject area


7) White Mountain Apache Tribe v. Bracker (1980)

a. Facts: tribal govt funded primarily by revenues from tribal timber operation; state sought to impose motor vehicle license & fuel excise taxes on non-Indian logging contractor working for the tribe
b. Ct looks first to preemption (no need to reach infringement analysis if law preempted); holds state taxes ARE preempted 

c. BUT, ct invokes balancing test in preemption context (“any applicable regulatory interest of the State must be given weight”; test is “a particularized inquiry into the nature of the State, Fed, & tribal interests at stake”)

d. Ct’s holding was ultimately based on pervasive fed regulation of tribal timber operations, NOT the balancing test; but dicta plants poison seeds – discussion of the state’s interest here (minor b/c it provides no services, only a generalized interest in raising revenue)


i.  Ct affirms its reliance on Warren, which did NOT balance interests


ii. Bracker can be salvaged by arguing that ct’s discussion of balancing 

    was merely a check on its consideration of congressional intent, not 
 
    the basis of the holding

e. Ct discusses backdrop of tribal sovereignty as “the tradition” of tribal sovereignty; seems to be a more general, unitary tradition, rather than specific to the subject area

f. Watershed case for Indian law preemption – currently the most cited for that doctrine 

i. McClanahan has been relegated to realm of historic Indian tax 

  
   immunities (affirmed since KS/NY Indians)



8) Montana v. Blackfeet Tribe (1985)
a. Facts: non-Indian lessees extracting oil & gas on tribal land, under authorization of fed law; state seeks to tax the tribe’s royalties
b. General rule if there were no fed statute: states may NOT tax Indian activities on the reservation


i.  Backdrop of sovereignty: historic tribal immunity from state taxes


ii. Infringement: it would interfere w/ tribal self-govt

c. Here, there were two statutes – a 1924 statute that allowed state taxation, and a more comprehensive 1938 statute that was silent on the point but stated it repealed earlier law “if inconsistent” 


i. Note that these leases were authorized under the 1938 law; might have 
 
   a diff result if leases authorized under 1924 law
d. Ct applies the canons:


i.   States may only tax Indians when Congress has manifested clearly its 
 
     consent (special Indian tax canon) 


ii.  Ambiguities interpreted in the Indians’ favor


iii. Statutes construed liberally in favor of the Indians

e. Strong affirmation of the Indian law canons – they apply to fed statutes as well as treaties 

II. Civil Adjudicatory Jurisdiction in Indian Country


A. Suits Against Tribal Members in Tribal Court


1) Tribes have exclusive jurisdiction over any suit by any person against an Indian for a 


    claim arising in Indian country (Williams v. Lee)



2) General rule: tribal cts have jurisdiction over their own members



3) Fisher v. District Court (1976) 




a. Facts: adoption proceeding, all parties tribal members




b. Ct held state juris would “plainly interfere w/ powers of self-govt”

B. Suits Against Non-Members in Tribal Court



1) National Farmers Insurance Co. v. Crow Tribe (1985)

a. Facts: Crow child hit by motorcycle on grounds of state school located on the reservation; brought suit in tribal ct, won default judgment when state failed to show up; state sued in fed ct arguing the tribal ct lacked jurisdiction
b. Ct delivers opinion that contains both dark cloud & silver lining
c. First, ct holds that fed cts have jurisdiction to determine the jurisdiction of tribal cts
i. It is a federal question b/c the metes & bounds of tribal sovereignty (extent to which it’s been divested) are determined by the plenary power of the fed govt – not only by statutes & treaties, but ALSO judicial decisions
ii. There is no statute granting fed cts jurisdiction over this question – ct claims it purely a matter of fed common law
iii. Judicial plenary power established in Oliphant-Hicks line of caselaw; an expansion of what was originally the plenary power of Congress
iv. Ct carves out a major role for itself in determining the bounds of tribal sovereignty

d. Second, the ct establishes the rule of exhaustion – that determination of the extent of a tribal ct’s jurisdiction should be performed, in the first instance, by the tribal ct itself
i. Exhaustion doctrine endorses a broad view of the civil jurisdiction of tribal cts 

ii. If Oliphant applied, tribes would inherently lack juris, and exhaustion would be pointless

e. However, fed cts need not defer to tribal ct’s determination of its own jurisdiction, and decision of whether to hold the fed proceeding in abeyance is a matter left up to the fed dist ct
i. Essentially treats the tribal cts as equal in status to fed agencies, where rule of primary jurisdiction applies

ii. Somewhat demeaning to tribal sovereignty; treats it like a delegated, rather than inherent sovereign power



2) Iowa Mutual Insurance Co. v. LaPlante (1987)

a. Expanded exhaustion rule to apply in diversity as well as fed question cases
b. Strong language affirming tribal juris: “Civil jurisdiction over such activities [non-Indians on reservation land] presumptively lies in the tribal cts unless affirmatively limited by a specific treaty provision or fed statute”

i.  Opposite presumption to the Oliphant presumption in criminal cases


ii. Indicates that Montana is a narrow holding, governing only a tribe’s 

    regulatory, but not adjudicatory, jurisdiction (over non-Indians on non-
 
    tribal lands)
c. Together, Nat’l Farmers & Iowa Mutual were a resonating endorsement of tribal cts’ civil adjudicatory jurisdiction over nonmembers


3) Strate v. A-1 Contractors (1997)

a. Car accident btwn 2 non-Indians (one a widow of a tribal member, the other a contractor working for the tribe) on state hwy through reservation; state owned the right-of-way, but not the land beneath the hwy; widow sued the contractor in tribal ct
b. Ct holds that Montana applies, and that tribal ct lacks jurisdiction

c. First, ct holds that Montana controls the question of tribal jurisdiction
i. Ct describes Montana as “the pathmarking case concerning tribal civil authority over nonmembers,” despite its self-description as narrow and anomalous

ii. Montana stands for general presumption that, absent express congressional authorization, tribes lack juris over nonmembers unless a Montana exception applies

iii. Ct dismisses the sweeping language from Iowa, which appeared to state the opposite assumption 

(1) Ct argues that the Iowa statement only means that where the tribe possesses regulatory authority over non-members (Montana exceptions), then it would also be presumed to have adjudicatory authority

(2) Ct applies a bizarre interpretation by reading the statement in light of the precedent in the citation that immediately precedes (not follows) the statement; the citations that follow all support broad tribal authority over the activities of nonmembers on the reservation

(3) Ct also ignores the fact that both Iowa & Nat’l Farmers presume tribal ct has jurisdiction b/c otherwise they wouldn’t require exhaustion

iv. BUT, ct does go to great lengths to align the right-of-way w/ non-Indian fee lands, indicating that the status of the land remains extremely important in determining the application of Montana 
(1) Ct states that tribe has retained no “gatekeeping” right over the hwy; it has given up its power to exclude (back to Stevens’ dissent and Brendale interpretation of the limits of tribal sovereignty)

(2) In so-doing, ct misstates purpose of right-of-way – it was primarily to allow tribal members access after part of the reservation was flooded by fed water project, NOT to allow nonmembers greater access

d. Finally, ct holds that neither Montana exception applies

i. No “qualifying consensual relationship” – injured party is a stranger to the contract; ct’s analysis on this point vague & unclear

ii. Health & welfare exception read narrowly – obviously reckless driving endangered tribal members, but that would allow exception to swallow rule (ironic since entire Montana rule was itself an anomalous exception to the traditional principles of Indian law…)

e. In reading the second Montana exception, Strate focuses on the preface: “a tribe’s inherent powers do not reach beyond what is necessary to protect tribal self-govt or control internal relations” 

(1) Ct applies this, rather than the actual text of the exception, to find the exception does not apply

(2) Later cases vacillate btwn using the actual text and using the Strate interpretation

f. Bottom line: after Strate, Montana test applies to adjudicatory as well as regulatory jurisdiction of tribes over non-members on the equivalent of non-Indian lands


4) Nevada v. Hicks (2001)

a. Facts: tribal member’s home on tribal land was searched twice by state game warders, acting w/ permission from tribe, looking for sheep heads allegedly poached off-reservation in violation of state law; tribal member sued for trespass to chattels, violation of civil rights (§ 1983)
b. S.C.t holds that tribe lacks jurisdiction
i. Extremely disturbing holding if read broadly – that Montana applies whenever a tribe seeks to assert jurisdiction over nonmembers, regardless of the status of the land

ii. But note that by its own terms, Hicks is a narrow holding – only controls where state officials are on the reservation to investigate alleged off-reservation crimes; if limited to its facts, the damage is minimal
c. First, ct creates threshold question: hypothetically, would the tribe have regulatory power in this situation? 


i.   B/c the court holds that a tribe’s adjudicatory power may not exceed 
 
     its regulatory

d. Second, the ct applies the Montana test to determine the tribe’s regulatory jurisdiction
i. Montana test applies regardless of the status of the land – the land status is only one of several factors to consider in core inquiry of whether juris is necessary for tribal self-govt

(1) Ct compares to Oliphant – land status not determinative there; but that was based on an entirely different theory, protecting individual non-Indians from criminal juris of tribal cts

ii. Two-step inquiry:


(1) Is jurisdiction necessary for tribal self-govt?


(2) If not, has it been congressionally granted? 

iii. Like Strate, ct ignores the original Montana text of the second exception and focuses on the preface

iv. Ct also absorbs the second exception into the statement of the rule itself, reducing the “exceptions” to the consensual relationship one

v. Ct holds that the “consensual relationship” exception is limited to private relationships, not public/governmental (so the tribe’s agreeing to the search doesn’t count)
e. Ct emphasizes the state’s strong interest in investigating off-reservation crimes on the rez

i. “State sovereignty does not end at a reservation border”

ii. Problem is that ct has NO precedent to base this on – looks to bits & pieces of inapplicable cases that the ct says stand for a recognition of strong state interest:

(1) UT v. Fisher – where ct allowed territorial tax to apply to RR b/c land had been w/drawn by feds and tax didn’t affect tribe

(2) Kagama – only permitted state law to apply where Indians unaffected

(3) Ft. Leavenworth – holding applied only to fed military reservations where fed power not exclusive

(4) None of the precedent allowed state power to apply where Indians were affected 

iii. Ct discusses the balancing of interests it applies in infringement and preemption analyses

iv. This is the first time the ct has balanced interests to determine the extent of the tribe’s, rather than the state’s, jurisdiction

v. In the end, ct ONLY discusses state interests, not tribal, though it purports to balance them
f. Ct also compares state-tribal relationship to fed-state – but states not supreme over tribes as feds are over states
g. Ct also finds tribal ct lacks juris over fed § 1983 claim

i. If tribal cts general jurisdiction like state cts, they should be able to hear it

ii. But ct holds tribal cts NOT general juris b/c they’re limited to matters the tribe can regulate

iii. Therefore they only have juris where Congress “proclaims” (does this mean recognizes or delegates?)

iv. Concurrence suggests this portion of opinion pure dicta

h. Finally, ct holds exhaustion not required where it is plain that no fed law grants jurisdiction
i. Souter concurrence – would apply Montana in every case, b/c “special nature” of tribal cts (very derogatory)’

j. Ginsburg – emphasizes narrowness of holding

k. O’Connor – rejects the balancing approach, emphasizes the importance of the land status in applying Montana, objects to majority’s per se rule that tribes lack juris over non-members even when they’re on tribal land

l. Stevens – would find § 1983 jurisdiction 



5) Subsequent lower ct cases have distinguished Hicks
a. SD v. Cummings (2004) – state police may not enter reservation to enforce state law w/o tribe’s consent; ct held that Hicks did not squarely address whether state law may apply on rez w/o such consent



6) Trend of S.Ct cases = limit tribal ct jurisdiction over non-members
a. However, Lara demonstrated recognition of Congressional intent to allow tribes jurisdiction over non-members

b. Unclear how this recognition of congressional intent may color future cases

Indian Religious Freedom
I. First Amendment Jurisprudence

A. Development of the Free Exercise Clause Doctrine


1) Reynolds v. US (1879)
a. Ct held 1st Amendment does not shield Mormons from anti-polygamy laws
b. Ct distinguished btwn religious beliefs & religious practices – the govt may regulate practices



2) Cantwell v. CT (1940)

a. Ct ruled that 1st Amendment DID protect Jehovah’s witness distributing pamphlets in violation of licensing law (but as required by his faith)
b. A narrowing of Reynolds – practices ARE protected, so long as they do not threaten to harm society



3) Minersville School District v. Gobitis (1940)

a. Infamous decision – ct upheld the state’s law requiring schoolchildren to recite the pledge of allegiance; allowed school dist to expel Jehovah’s witness children who refused to recite it
b. Ct held that generally applicable laws not targeting any religious practice are not subject to strict scrutiny under the free exercise clause



4) Barnett v. WV (1943)

a.    Ct dramatically overrules Gobitis – almost identical facts, Jehovah’s witness children refusing to comply w/ draconian state law mandating the pledge (refusal made children delinquents, subjected their parent to criminal sanctions) 
b.   1st Amendment DOES apply to generally applicable laws that have the indirect effect of burdening religious practice, so long as the practice does not threaten society



5) Sherbert v. Verner (1963)

a. Plaintiffs refused for religious reasons to work on Saturdays; they were fired & denied unemployment benefits

b. Established the test for free exercise cases
c. Ct applies strict scrutiny balancing test – balance the burden on the religious practice against the govt’s compelling interest in enforcing the law in this situation, and require that the law be narrowly tailored to accomplish that compelling purpose

d. If the compelling govt interest std is not met, then the 1st Amendment exempts the individual form the application of the law



6) WI v. Yoder (1972)

a. Facts: Amish refused to send children to public schools, in violation of mandatory attendance laws
b. Ct held law failed to meet compelling interest std – govt interest minimal b/c the Amish could home school, and burden on their religious practice was substantial

II. Indian Religious Freedom & the First Amendment


A. Narrowing the Free Exercise Clause


1) Bowen v. Roy (1986)
a. Facts: self-proclaimed Indian objected on religious grounds to the use of a SSN for his daughter on her food stamp application 
b. In highly fractured opinion, ct ruled that R could not be forced to put the number on the application, but that the govt could use the number to process the application

c. Strict scrutiny doesn’t apply to generally applicable, religion-neutral law regulating the govt’s internal procedures



2) Lyng v. NW Indian Cemetery Protective Assn (1988)
a. Facts: FS planned road & timber sale on public land adjacent to high country sacred sites used by three tribes; report found that the developments would absolutely destroy the tribal practices
b. Lower cts applied Sherbert test and found heavy burden on tribe outweighed minimal govt interest (timber sale highly limited b/c much of area designated as wilderness; only the planned road corridor remained non-wilderness)

c. S.Ct. reversed – held Bowen controlled, no strict scrutiny

i. “The building of a road or the harvesting of timber on publicly owned land cannot meaningfully be distinguished from the use of a Social Security number”

ii. It’s just another internal govt procedure

d. Ct applies very formalistic reading of the text of the amendment – it says govt may not “prohibit,” so the limitation is only on govt action that seeks to coerce or penalize practice, not merely burden

e. Ct improperly second-guesses the lower ct’s factual findings as to the gravity of the threat

f. AIRFA (American Indian Religious Freedom Act) states that fed policy is to protect indigenous religious practice, but creates no judicially enforceable rights

g. Dissent – critiques the majority’s ethnocentric approach as inconsistent w/ the spirit of the 1st Amendment; notes it will chill this sort of 1st Amendment claim (as it has) 



3) Employment Division v. Smith (1990)
a. Facts: Ps fired from jobs at drug treatment facility for use of sacramental peyote; state denied them unemployment b/c they’d been discharged for “misconduct”
b. In Smith I, ct held that if peyote use illegal under valid state law, then state could deny unemployment on the same basis (although Ps had never been charged under the criminal statute)

c. S.Ct. held that Sherbert strict scrutiny test does NOT apply to generally applicable, religion-neutral law that indirectly burdens religious practice

i. In spite of the fact that this goes directly against precedent like Barnett, 
   which applied the rule to laws involving criminal sanctions


ii. Ct distinguishes all precedent:

(1) Sherbert did not involve a criminal law

(2) Cantwell & Yoder were “hybrid” cases, involving multiple constitutional claims (free exercise + fee speech; free exercise + right to raise children as parents wish)





iii. Instead, ct applies Lyng – there are some instances where Sherbert 




     simply doesn’t apply

d. Sweeping ruling would apply to many mainstream religious practices (like serving wine to minors at communion)

i. BUT, most state laws carve out exceptions for mainstream practices; it is only the minority religions that will be truly burdened

ii. Majority expressly states that it doesn’t care – religious persecution is an unavoidable consequence of democracy (what?!?)
iii. O’Connor’s concurrence argues that the 1st Amendment is designed to protect minority rights against majority tyranny; she would apply Sherbert but find that govt’s interest in enforcing drug laws is strong enough to overcome the burden here (so decision is 6-3 on the judgment, 5-4 on the doctrinal change)
e. Troubling holding – seems like state criminal enforcement against religious practices is where 1st Amendment protections should be strongest 
f. Sherbert now only applies in very limited circumstances


i.  Laws that expressly target religions (e.g. FL anti-Santeria law)


ii. Unemployment cases not involving criminal prohibitions



4) Congressional Response – attempts to ameliorate the harsh S.Ct. decisions
a. Congress enacted RFRA – requiring fed & state cts to apply the compelling govt interest std to generally applicable, neutral laws that indirectly burden religious practice

i. A federal statutory, rather than a constitutional mandate

ii. Ct struck down RFRA as it applies to state and local laws in City of Boerne v. Flores – federalism decision, Congress intruding on state police pwr

iii. However, RFRA still applies to fed laws
b. Congress also amended AIRFA 

i. Sacramental peyote use exempted from all state criminal drug laws

ii. Congress really flexing its plenary power in Indian affairs; states’ right ct won’t like it, but Indian Commerce Clause is generally considered to be broader than regular Commerce Clause

c. Clinton Executive Order 13,007 – directed fed agencies to accommodate Indian religious practices on fed lands, tribal consultation requirements

i.  Presidents of both parties have affirmed the strong govt-govt 
 
   
    relationship btwn feds and tribes

d. NAGPRA passed in 1991 – requires fed agencies & museums to repatriate any identified human remains; but must demonstrate affiliation w/ tribe
Water, Hunting & Fishing Rights
I. Indian Water Rights 

A. Federal reserved water rights


1) Winters v. US (1908)

a. Ct held that sufficient water rights were reserved to fulfill the purposes of the reservation

b. Priority = the date the reservation was established; tends to be an early (and therefore senior) priority



2) AZ v. CA (1963)




a. Quantity of reserved rights = PIA (practicably irrigable acreage)



b. Later cases have posited other measurements, which would generally assign 



    the tribes fewer water rights



3) Modern push is for tribes to settle water rights by negotiation, rather than litigation

II. Hunting & Fishing Rights


A. On the Reservation


1) Determine rights & powers by applying general principles of Indian law




a. Tribes presumed to have power over their territory




b. State power relatively limited, governed by principles of preemption & 



    infringement





i.  Preemption = fed positive law, congressional intent to preempt states





ii. Infringement = common law tradition of protecting tribal self-govt



2) NM v. Mescalero Apache Tribe (1983)

a. Facts: tribe has developed recreational hunting & fishing in cooperative effort w/ feds; state seeks to  apply state hunting & fishing regs (which differ from the tribe’s) to nonmembers on the reservation
b. Ct holds that state power is preempted by fed law

c. However, ct plants many poison seeds:
i. First, ct seems to validate a balancing test in preemption analysis
(1) “State jurisdiction is preempted by the operation of fed law if it interferes or is incompatible w/ fed & tribal interests reflected in federal law, UNLESS the state interests at stake are sufficient to justify the assertion of state authority” 

(2) Utterly improper for the ct to give effect to state interests even where they conflict w/ congressional intent (especially in the field of Indian law); ct, not Congress, allowing state power to intrude upon the reservation; subverts the supremacy clause

(3) Cases preceding this one include Colville, Bracker; harbingers of balancing
(4) Since this holding, ct has moved strongly in the direction of applying balancing test in preemption

ii. Ct also begins by discussing the demographics of the rez – so often the ultimate result is dictated by the demographics

iii. Ct refers to traditional “notions” of tribal sovereignty – the plural sets up future cases that interpret Indian sovereignty not as a unitary backdrop, but as a variable power, dependent on the subject matter at issue

d. Ct distinguishes this case from Montana (which differed on fundamental ground of dealing w/ tribal, not state power) by noting that Montana concerned lands NOT owned by the tribe or its members – positive that ct stresses the importance of land status 
e. After all the troubling dicta, ct finds state law preempted

i. B/c strong fed interests in the program it’s helped fund, weak state interests (the state has contributed essentially nothing)

ii. But does a tribal program have to be this entangled w/ fed regulation for ct to find preemption? 

B. Off the Reservation


1) General rule: 



a. Under Winans, tribes reserve all rights not expressly granted, including off-



    reservation hunting & fishing rights




b. However, ct has limited in several instances



2) SD v. Bourland (1993)

a. Ct held tribe lacked regulatory control over hunting & fishing by non-Indians on land taken by feds for reservoir

b. Ct seems to apply Stevens’ analysis – loss of “greater right” of exclusive use & occupation “implies the loss of regulatory jurisdiction”

c. Case in the Oliphant-Hicks line, consistent w/ ct’s trend toward diminishing Indian sovereignty



3) Puyallup cases

a. Ct upheld the rights of states to regulate the manner in which tribal members exercise their off-reservation fishing rights

b. Substantial conservation interests – regulation was to protect fishery

c. Later decision in this line even allowed state regs to apply on the reservation; ct’s conservation bias showing

d. Rule: tribal hunting/fishing may be subject to state regulation in service of conservation so long as the state regulation does not destroy the right



4) WA v. WA State Commercial Passenger Fishing Assn (1979)

a. S.Ct affirmed the Boldt decision – tribal right “in common with” non-Indians entitles the tribe to up to 50% of the harvestable fish stocks
b. Group right, not individual



5) MN v. Mille Lacs (1999)
a. Most recent reaffirmation of the canons – ct applies them in holding that Chippewa retain off-reservation hunting/fishing rights

b. Ct ruled that such rights can survive statehood; overrules inconsistent elements of Ward
c. Ct cut back the corrosive effects of the Equal Footing doctrine that had come to the forefront in Montana
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