Attack Outline – Federal Indian Law – LaVelle – Spring 2007
I. Important Background

A. Eras of Indian Law

1) Origins ( Removal 


a. Racist belief that indigenous peoples inferior to Europeans



b. Doctrine of Discovery embraced by British, inherited by US



c. Proclamation of 1763 – forbade Indian settlement West of Appalachians; precursor 


    to exclusive fed-Indian relationship



d. Treaty relationships


e. Trade & Nonintercourse Acts – further federalizing the field of Indian law

2) Allotment & Assimilation (1871-1928)


a. Goals: break up & distribute the tribal lands, turn the Indians into white farmers


b. Major cases/statutes:




i.   Ex Parte Crow Dog – affirmed tribal sovereignty, provoked Major Crimes Act




ii.  Kagama – ct upholds Major Crimes Act on basis of fed plenary power




iii. Sandoval – fed power extended over pueblos as DICs




iv. Lone Wolf – congressional plenary power unreviewable



v.  Talton v. Mayes – tribes not bound by the constitution (though by fed laws)

3) Reorganization (1928-1942)


a. Goals: end allotment, establish tribal govts recognized by US


b. Major cases/statutes:




i.   1934 Indian Reorganization Act




ii.  1941 Cohen handbook supports tribal sovereignty




iii. US v. Shoshone – tribes on congressionally recognized rez own all resources

4) Termination (1943-1961)


a. Goals: “emancipate” tribes, end trust relationship w/ US


b. Major cases/ statutes:




i.   House Concurrent Resolution 108




ii.  Termination Acts for 109 tribes




iii. Public Law 280




iv. ICRA – applied most of BoR to tribes



v.  Tee-Hit-Ton – aboriginal title does not confer ownership of rez resources


5) Self-Determination (1961-present)


a. Goals:


b. Major cases:




i.   Morton v. Mancari – ct upheld Indian preference laws; political, not racial

B. Marshall Trilogy


1) Johnson v. McIntosh (1823)



a. Bifurcated title in Indian country, derived from Doctrine of Discovery



b. Restraint on alienation of Indian lands 



c. Limitations on tribes justified by need for US territorial security

2) Cherokee Nation v. Georgia (1831)


a. Cherokee nation IS a state – recognition of tribal self-govt



b. But domestic dependent, not foreign nation (so ct has no jurisdiction)



c. Ward-guardian relationship w/ US

3) Worcester v. Georgia (1832) – most important case in Indian law


a. State power limited to nonexistent in Indian country (“the laws of GA can have no 


    force”)



b. Indian tribes are nations



c. Restraint on alienation limits buyers not Indian sellers



d. Establishes canons



e. Worcester rooted in both preemption and infringement doctrines
C. Canons of Construction – Apply to Ambiguous Treaties or Statutes

1) All ambiguities must be resolved in favor of the Indian parties;

2) Indian treaties must be interpreted as the Indians themselves would have understood them;

3) Indian treaties must be liberally construed in favor of the Indians;

4) Tribal property rights and sovereignty are preserved unless Congress’s intent to the contrary is clear 
    and unambiguous.

5) Special tax canon (parallels canon four): States may only tax Indians when Congress has manifested 
    clearly its consent (Montana v. Blackfeet)
D. Tribal Sovereignty & Sovereign Immunity

1) Sovereignty = inherent, not merely delegated



a. Recognized in Marshall trilogy



b. Emphasized in Cohen handbook



c. Talton; Wheeler – tribes not bound by constitution; double jeopardy doesn’t apply 



d. Plenary power of Congress allows it to adjust “metes & bounds”




i. E.g. ICRA



e. BUT ct has found implicit diminishment due to dependent status




i. Wheeler, Oliphant, Montana (power beyond necessary for tribal self-govt = 


   inconsistent w/ dependent status)




ii. To be legit, should ONLY occur where tribal power conflicts w/ overriding 


    national interest (territorial security, protecting citizens from unwarranted 



    intrusions on liberty)



f. Judicially Implied Limits on Tribal Sovereignty




i.   Criminal: Oliphant, Duro, Lara



ii.  Regulatory: Montana, Brendale, Atkinson  



iii. Civil Adjudicatory: Strate, Hicks


g. Problem: sovereignty is territorially based; cts restrictions seem to ignore that fact

2) Immunity – tribes immune from suit unless:



a. Congress abrogates




i. OR court abrogates – Kiowa emphasized tribal s.i. as judicially created



b. Tribe waives (ct finds waiver w/ commonplace, boilerplate language)
II. General Attack Framework
A. Does the state have regulatory or adjudicatory jurisdiction in this situation?


1)  Are we in Indian Country? Where fed & tribal power predominate, state power limited

a.   All land within the limits of any Indian reservation under the jurisdiction of the US govt, notwithstanding the issuance of any patent, and including rights-of-way running through the reservation;

b.   All dependent Indian communities w/in the borders of the US whether w/in the original or subsequently acquired territory thereof, and whether within or without the limits of a state;


i. After Venetie, requires Fed set-aside + fed superintendence
c.   All Indian allotments (on or off-rez), the Indian titles to which have not been extinguished, including rights-of-way running through the same.


d. BUT has the reservation been diminished or disestablished? (Solem, Venetie)



i.   Language of cession




ii.  Contemporaneous understanding




iii. De facto – current demographics 


2)  Is state law preempted by positive federal law?

a. Preemption = federal law demonstrates intent to preempt state law
b. Look not just to the federal law, but also the “backdrop of tribal sovereignty”


i.   Unitary backdrop vs. specific to area


ii.  Comprehensive fed scheme of regulation: Warren (Indian trading)

iii. McClanahan – state income tax preempted by positive fed law (+ tradition of tribal 
     immunity); backdrop flips the presumption

c. Inquiry = congressional intent; ct should not consider state’s interests, but ct has done so WHERE state seeks to regulate NON-MEMBERS 


i.  Bracker (comprehensive fed reg of tribal timber – but balancing test dicta) 


ii. NM v. Mescalero – ct expressly adds balancing test exception to preemption analysis

d. Ct has not discussed balancing where state seeks to regulate tribe or its members directly


i. Montana v. Blackfeet – statutes interpreted under canons preempt state law; backdrop 
   of longstanding tax immunity, no balancing 

3) Does state law infringe on rights of tribe to make its own laws & be governed by them?

a. Williams v. Lee – “absent governing acts of Congress… does the state action infringed on the right of reservation Indians to make their own laws and be ruled by them”

b. Colville – ct finds state tax does not infringe, despite heavy burden on tribe; ct applies balancing test (inappropriate under Worcester, but permissible b/c common law test)
B. Does the tribe have jurisdiction in this situation?


1) Are we in Indian country? (see above)

2) Is tribe seeking to regulate members or non-members?



a. Tribe may ALWAYS regulate its own members


3) Is tribe seeking to apply criminal jurisdiction?


a. No criminal jurisdiction over non-Indians (Oliphant) – conflicts w/ overriding fed objective 

    of protecting non-Indians from scary Indian criminal processes


b. Misdemeanor jurisdiction over member Indians AND non-member Indians (Duro fix; Lara) 

    – within the limits of ICRA

4) Is tribe seeking to apply taxation or regulatory authority to non-members?



a. On tribal lands, tribe has broad inherent sovereign power to tax & regulate




i.  Merrion ; Colville (fundamental attribute of sovereignty that tribes retain unless 


   divested either expressly or by dependent status – conflict w/ natl sovereignty)


b. On non-tribal, non-trust lands, this power has been limited




i. Brendale – tribal zoning applies, but only w/in “closed” portion (look to 



  demographics; applies narrower Merrion dissent conception of tribal sovereignty)



ii. Atkinson – narrows the rule – tribe may not tax non-members on non-tribal land



c. When tribe seeks to regulate non-members on equivalent of fee lands, Montana governs 

5) Is tribe seeking to apply civil adjudicatory jurisdiction to non-members? 



a. Tribal land




i.  Presume tribe has jurisdiction




ii. Nat’l Farmers & Iowa Mutual – requiring exhaustion is premised on a presumption 


    of broad tribal jurisdiction (otherwise, why bother?)




iii. Hicks applied Montana even on tribal land, BUT Hicks can be read narrowly, 



    limited state officials on the reservation to investigate alleged off-reservation crime


b. Equivalent of non-Indian fee land: would tribe have regulatory authority here?




i. Apply Montana test, as interpreted through Strate: 





(1) when non-Indian acting on the equivalent of non-tribal fee land, 




     presumption that tribe lacks jurisdiction





(2) no such presumption on tribal land (land status matters)




ii.   Does an exception apply?

(1) nonmembers who enter consensual relationships w/ the tribe or its members

(2) conduct of nonmember threatens or has some direct effect on the political integrity, the economic security, or the health or welfare of the tribe (but sometimes ct focuses on preface “is this power necessary for tribal self-govt”?)




iii. But also note potential positive effect of Lara holding:


(1) If ct is basing its decisions on “understanding” of Congress & Exec, then 
     Duro-fix demonstrates an intent to bring non-members under greater tribal 
     control; rationale would apply to civil jurisdiction as well as criminal, 
  
     undermining Montana framework
C. Does the federal govt have power to act?

1) Almost always yes – doctrine of congressional plenary power 


2) Congress may abrogate treaties



a. Dion standard: “Congress actually considered the conflict btwn its intended action and the 

    Indian treaty rights, and chose to resolve that conflict by abrogating the treaty”


3) No real restrictions from First Amendment 


a. Smith articulated extremely unprotective test – no strict scrutiny for generally applicable, 

    religion neutral laws that burden religious practice



b. RFRA, AIRFA, NAGPRA
D. Can the tribe hold the feds accountable?


1) Congressional accountability



a. Very difficult to hold Congress responsible b/c plenary power, no statutory mandate



b. Lone Wolf – Congressional decisions in Indian affairs are nonreviewable 



c. But ct has narrowed Lone Wolf



i.  Sioux Nation – 

(1) Where Congress makes good faith effort made to pay full value for the land, ct will not review

(2) However, where no good faith effort exists, Congress may be acting w/in 5th Amendment powers rather than plenary Indian powers, and ct will review to determine if taking occurred




ii. Morton v. Mancari – ct found some ground to review the congressional action

2) Executive branch accountability


a. Exec duties largely delegated and defined by Congress – Exec must faithfully execute 


    statutorily assigned duties, or remedies may be available



b. Fiduciary duty standard applies (Seminole; Pyramid Lake)




i. Except where there are conflicts w/in the Exec Agency (NV v. US), or action 


 
  committed to agency discretion (Lincoln)


3) When may tribe recover damages for breach of federal trust responsibility?


a. “Bare trust” duty of fed govt to tribes does NOT create a duty enforceable with damages




i. Three types: general trust relationship; bare trust by statute (limited enforceability 


   – if provisions not fulfilled); full fiduciary duty



b.  Mitchell framework for enforceable trust:




i.   Specific statute creating fiduciary duty





(1) Key inquiry – how specific a duty does it create?





(2) Look for management of tribal assets by feds





(3) Statute must create a substantive right enforceable against the US in 



     damages; statute can be read as mandating compensation 




ii.  Trustee (the US)




iii. Specific trust corpus (lands, monies)




iv. Specific beneficiary class



c. See: Mitchell; Navajo Nation; White Mtn Apache; Cobell

E. What is the nature, scope, & extent of tribal property rights?

1) Tribe must be federally recognized to bring claim


2) Three types of title to Indian land:


a. Aboriginal title – right of possession, no beneficial ownership of resources (Tee-Hit-Ton)



b. Exec Order reservation – recognized title, but mere license, no 5th Amend compensation




i.  Unless we distinguish Sioux Tribe as reservation established for “transitory purpose”




ii. Statute made compensable in Indian Claims Commission


c. Congressionally recognized – full ownership, 5th Amendment compensation



d. Land under navigable waters – strong presumption of state ownership (Montana)
i. But rebuttable, esp. when subsistence reliance

ii. No compensation to tribes for damage to riverbed by US; navigational easement grants immunity


3) Remedies


a. Indian Claims Commission (monetary damages, no interest); criticized as part of 


    termination



b. International forum – but unenforceable



c. Federal common law claims



i.   County of Oneida – no time bar to claim for wrongful possession



ii.  City of Sherrill – ct held claim barred by laches; no longer receptive to ancient 


     claims 



iii. Limitation – tribe must be federally recognized to bring claim
III. “Highly Testable Areas”

A. Evolution of the Plenary Power Doctrine


1) Some argue it’s rooted in the Marshall trilogy



a. But those cases all increased protection of Indians; held that federal power limited 


    state power states, didn’t address internal tribal matters



b. Later cases establish Congressional plenary power through a misstatement of the 


    Marshall trilogy language, not true to its sentiment


2) US v. Kagama (1886) – Allotment/Assimilation Era

a. Generally read as first major statement of Congressional plenary power

b. Used to tribe’s disadvantage – ct allows Congress to strip them of jurisdiction over crimes

c. But ct bases its analysis on “duty to protect” language in Worcester – duty gives rise to power to protect; can be read as limiting Congressional plenary power to acts that protect Indians


3) US v. Sandoval (1913) – Allotment/Assimilation Era

a. Ct upholds congressional power to treat the pueblos as Indian country (dependent Indian communities)

b. Benefits the pueblos by bringing their lands under Nonintercourse Acts


4) Lone Wolf v. Hitchcock (1903) – Allotment/Assimilation Era

a. Most serious case taking Congressional plenary power to its negative extreme; ct upholds fraudulent fed acquisition of lands from the Sioux

b. Plenary power not even subject to judicial review – ct “presumes Congress acted in good faith”


5) US v. Dion (1986)



a. Plenary power allows Congress to abrogate treaties 


6) RFRA (1993) & AIRFA amendments 
a. In response to Smith; restored compelling govt interest test for generally applicable, religion-neutral laws that burden religious practice (upheld as to federal govt; struck down as to states/local govts) & protected all sacramental peyote use from state criminal sanctions

7) US v. Lara (2004)



a.  Ct upheld Duro-fix, recognizing inherent tribal criminal jurisdiction over non-member 


     Indians



b.  Potent example of plenary power used to benefit tribes



c.  Power may be used both to restrict and to relax restrictions on tribal sovereignty

8) Debate over whether plenary power benefits or only harms tribes
a. Williams, idealist approach – plenary power is based on the presumed superiority of Europeans; it’s a genocidal doctrine that grants absolute power to Congress to destroy Indian sovereignty; we need a new paradigm 

b. Laurence, realist approach – plenary power is not absolute, it’s limited by judicial review and the principles of EP & DP; and Congress has rarely abused during modern era

c. Ultimately, probably better to have Congressional plenary power than S.Ct. plenary power…

B. Evolution of the “Right to Exclude” Doctrine as Determining Extent of Tribal Power

1) Steven’s Merrion dissent – very limited conception of sovereignty


a. Tribal governing power = a lesser included power of their land ownership; once the tribe 

    loses the “pwr to exclude” (e.g. through leases), then it may no longer regulate



b. Unfortunately majority discusses as alternate basis for holding


2) Followed by:



a. Brendale – only 2 justices embraced, but their votes determined the outcome


b. Bourland – analysis seems to underlie determination that tribe lacks juris over non-Indian 

    hunting/fishing on land ceded for fed reservoir (loss of “greater right” of exclusive use & 

    occupation implies loss of regulatory jurisdiction)

3) Montana – presumption that tribe lacks power over non-members on non-tribal land w/in Indian 
    country premised on idea that once land ownership lost, tribe’s power to regulate is lost

4) Strate – gatekeeping right determines whether land is aligned w/ tribal or non-Indian fee land, 
    and therefore whether presumption is in favor of tribal regulatory authority or not

5) Real problem = tribe is a sovereign, like feds & states; sovereignty is premised on control over 
    territory; states regulate land they don’t own



a. Worcester: tribes ARE states; govt-govt relationships



b. Allows much greater intrusion of state regulatory power (Sherrill); despite Worcester & 

    Kagama 



c. Tribe is not just a landowner or a private club – it exercises sovereign powers (tax, cts)

6) Also, connects to doctrine of diminishment & disestablishment – 



a. There, ct officially finds area no longer Indian country, while “right to exclude” only 

    limits extent of tribe’s sovereignty w/in admitted Indian country



b. But same premise – tribal power severely restricted when they don’t own the land
C. Evolution of the “Balancing Test” for Infringement & Preemption


1) Premise:



a. Preemption only looks to Congressional intent, should not involve any balancing



b. Infringement established in Williams = bright-line test, no balancing


2) Balancing in Infringement in Colville; contrary to Williams, but it’s a common law rule


3) Bracker discusses balancing in preemption context, but not basis of opinion; Peak in Mescalero


a. Consideration of state’s interest fundamentally at odds with Worcester principle


4) Extremely problematic consideration of state’s interest in Hicks – balancing applied to 

   determination of tribal, not state jurisdiction  

D. Status of Tribal Courts


1) Strong in Santa Clara, Nat’l Farmers, Iowa


a. Proper forum for both Indian & non-Indian disputants


2) Undermined in Oliphant, Hicks


a. Non-Indians threatened by determination of tribal cts


3) Hope after Lara? 
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