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Nature of a New Mexico Water Right

Basic Definitions
I. Foundational Principles

A. 16th Century Spain

1) Water rights = private rights of access to a common public resource

a. Usufructory rights; not ownership of the corpus of the water

b. Property rights, with all that entails (enforcement by the state, right to exclude, transferability, protection from takings by individuals or govt)

c. May only be challenged by another rights holder; rights are the key to accessing the benefits of the system

2) Rights created by human intervention with nature, making nature do something it wouldn’t otherwise do
a. Nature itself is valued only as raw material, common property to be combined with human labor 
b. “no individual had the right to appropriate for himself and monopolize a part of the resources of nature that were produced without the intervention of man” (Vassberg)
c. Instream flow rights cannot be justified under this system; source of continuing resistance
3) Land and water rights treated the same

a. Natural resources reverted to public ownership when private use ceased (e.g. stubble fields) 

4) Origins matter b/c New Mexico’s water rights emerge from the Castilian tradition; we’re the oldest continually hydraulic society in the West
a. Anglo common law, imported from England, has displaced much of the traditional use, but the deep imprint of the underlying value system remains


B. Transformation of Property Law (Horowitz) 


1) Three stages in the development of riparian water rights



a. Stage 1: Protection of Nonuse (strict English approach)

i. Water right established by virtue of ownership of riparian land; no requirement of use (system actually promotes nonuse)

ii. Downstream users had right to full, unobstructed flow of the river

iii. Premise that land was valuable in itself, not merely as productive asset




b. Stage 2: Priority of use protected, so long as use reasonable


i. Need for change arose from development of mills in Eastern states

ii. Cts altered the common law, permitted some obstruction of the flow so long as interference reasonable
iii. Prior uses are defended against later uses that interfere with them




c. Stage 3: Balance reasonable harms against benefits

i. Relative efficiencies and benefits of the conflicting uses determines the better right


2) Prior Appropriation seems to be stuck at stage 2

a. We honor economically inefficient prior uses (irrigated alfalfa over Intel); but in so-doing, we protect cultural diversity


C. Water law = history + science + policy + law


1) NM claims to follow “Colorado doctrine”




a. But this doesn’t entirely make sense b/c NM is much older than CO




b. Also, they’re adjudicated & metered, we’re not

II. Positive Law Governing Water in New Mexico

A. New Mexico Constitution (Article XVI, §§ 1-5)
1) Recognizes existing rights, as of January 6, 1912, to use water for any useful or beneficial purpose.
a. Since all base flows in the state were appropriated by 1848, most surface water rights predate the constitution.
b. Rights 1540-1912 established under Spanish, Mexican, and territorial law; Spanish and Mexican rights also theoretically confirmed in Treaty of Guadalupe-Hidalgo
c. But what’s a “useful or beneficial purpose”?

i. Unclear what this encompasses

ii. Pueblos claim sufficient water para sus sustentos (for its sustenance/livelihood); water sufficient to meet evolving needs, not merely historical

iii. 1823 Taos decision held that the pueblo owns rights to the Rio Lucero dueños despoticos – absolute right to the river from its source, not based on existing beneficial use

d. And what about conflicting existing rights?

2) The unappropriated water of every natural stream belongs to the public and is subject to appropriation for beneficial use; Priority of appropriation shall give the better right
a. Who’s the public? Is it the state, holding the water as a regulator?

b. Does the constitutional provision not include groundwater? (This argument has generally been rejected)

c. Priority addresses relativity of right – rather than establishing right in the first place

3) Beneficial use shall be the basis, the measure, and the limit of the right to use water.

a. The ultimate mantra of all Western water rights

b. Water law based on law of capture (wild animals); exerting dominion over it (i.e. diverting the water) and putting it to beneficial use

i. Under this ideology, the ideal economic river would be DRY, entirely converted to beneficial use

c. Two elements: Beneficial + Use
i. Must have both (e.g. instream flows may be beneficial, but they’re not uses) 

ii. Use = taking the water from where it naturally occurs and making it do something that it would not do without human intervention

d. Basis – the only way to acquire a water right
e. Measure – the quantity of water you have a right to; measured by flow rates (cfs, acf/yr)
f. Limit – your right to water cannot exceed what you can beneficially use

B. Judicial Definition: What does it take to establish a water right?


1) State v. Miranda (1972)

a. Facts:

i. Abo wash comes off the Manzanos, flows to the Rio Grande

ii. Miranda’s predecessors had grazed cattle on the grass that grew using the water form the Abo wash (until wash incised an arroyo)

iii. Years later Miranda applied to transfer a right from the wash to a new stock-watering well by the river; he needed to transfer b/c there was no unappropriated water to establish a new right
b. Held: Miranda had no water right to transfer
i. Beneficial use of grass is not beneficial use of water

ii. Miranda had not invested time, labor, $$ in making the water do something it wouldn’t naturally do

iii. He merely “reaped nature’s bounty gratuitously provided by the water” – he did not exercise dominion or control over the resource, so he did not create a right to it
c. Rule: “man-made diversion, together with intent to apply water to beneficial use and actual application of the water to beneficial use, is necessary to claim water rights by appropriation in New Mexico for agricultural purposes”

i. Does Miranda apply to all water rights, or only to ag? How broad or narrow is the holding?
d. Ct bases its decision on old NV cases; but then came Morros…



2) State v. Morros (NV, 1988)

a. Facts:
i. On fed land, BLM and FS seek two water rights under NV state law (NV a very hardcore prior appropriation state)

ii. Right for stock-watering; right for in situ (i.e. instream) water in Blue Lake

iii. Why? Need a property right to keep people from lowering the lake through diversion or groundwater pumping; without a right, the feds have no standing to challenge 

iv. OSE grants both applications; lower ct rejects stock-watering, NV S.Ct upholds both

b. Prior NV case law required diversion to establish right; but ct holds that statute passed in the interim overrides

i. Statute doesn’t explicitly negate diversion requirement; ct could have held that silence means requirement remains 

ii. No state constitutional provision; ct defers to agency interpretation (OSE willing to grant right w/o diversion)

c. Lower ct had rejected stock-watering rights b/c others, not diverting agencies, would be the ones actually using the water; S.Ct. reverses – the feds, like any other proprietor, may develop the resource for lease to others


3) In re Breckenridge (Vail Whitewater Park case, 2002)

a. Vail developed world-class kayaking course by anchoring large rock structures in Gore Creek, creating whitewater

b. The water IS doing something it wouldn’t naturally do, and it’s producing economic benefit
c. But it’s NOT being consumed 

i. In traditional prior appropriation, use = consumption; that’s how we measure it

ii. So there cannot be a “non-consumptive use”

d. Vail wants a water right to protect against upstream junior diverters
e. Has Vail established a water right?

i. On the one hand, no consumption

ii. On the other, investment of time, labor, $$, making water do something it wouldn’t otherwise do

iii. CO ct finds that recreation is a beneficial use, this recreation is efficient, not wasteful, and actions undertaken are sufficient to establish a right


C. Challenge of Instream Flows 

1) The problem

a. Hardcore prior appropriation resists instream flow b/c it looks like riparianism (where’s the “use”?)

i. But on the other hand, it’s a claim to a common resource, just like any other right in the p.a. system

b. Reynolds argued that use = consumption, and since constitution requires beneficial use, non-consumptive use = unconstitutional

2) Context
a. Not establishing new rights, but transferring existing ones

b. Must go through whole cumbersome transfer process, give notice, etc.
i. Sever, and apply to change (1) point of diversion, (2) place of use, (3) purpose of use

ii. Must determine the quantity of the water right (acf/yr), convert to cfs

iii. Difficult technical questions regarding how to gauge, measure so it can be enforced

c. Buyer seeks legal right of access to the resources; legal protection for the flow, power to cut off users with more junior rights; the standing created by ownership of water rights 
3) Legislative attempts to establish Instream Flows (1977-1989)



a. Eliminate the requirement of a diversion (legislatively override Miranda)



b. Define instream uses as beneficial
i. But this failed to build on a solid foundation of water law (would have opened “boxes of Pandoras”) – how measure the rights? How convert? What about all the statutes that seem to require construction of works?
ii. Opposed by ag community, acequias; they feared loss of rights to well-funded national envi groups




c. Creation through regs rather than rights
i. Fish & Game would designate sections of rivers in which to protect flows (high mountain tributaries)

ii. No new diversions would be allowed in those reaches

iii. Not restorative, just freezes the situation in designated streams

iv. State could buy out existing rights on those reaches and retire them (political minefield) 




d. Strategic Water Reserve, 2005 (
4) NMAG & OSE Opinions 

a. Issue: can instream rights be recognized under existing law, w/o new legislation?
b. NMAG issued opinion, framing question narrowly: assuming the water right is a transfer, and assuming the transferor adequately measures it, is the OSE prohibited from considering an application for instream flows (not that he must grant it, but could he consider it)?
i. Yes, b/c beneficial use, NOT diversion, is the basis, measure, and limit of water right

ii. Many Western states recognize instream uses as beneficial

iii. Therefore, no legal barrier

c. OSE concurs, somewhat skeptically 

i. Key is to show dominion & control; no need to divert & diminish w/ activity
ii. Dominion may be shown by very thorough measuring; measuring devices manifest the legal right

iii. Statutes that require “constructed works” would be satisfied by measuring devices rather than diversion

d. It’s a stretch, maintaining the integrity of the existing system while recognizing new values
5) Ultimately, water remains a touchy issue in NM b/c there’s no underlying agreement on the real value of water – is it the next great frontier of economic exploitation or is it the fundamental source of environmental and human sustenance?

a. Currently instream flow manifesting through umbrella of ESA; critical aquatic habitat

b. Shift from state law to fed; supremacy clause, federalism issues

Fundamental Characteristics
I. Appurtenancy

A. Definition
1) Real property doctrine – water rights attach to land title and run with that title

2) Based on following principles:

a. Water rights are property rights;

b. (in p.a.) they are not dependent on ownership of real property; 

c. Agricultural water rights (both sw & gw) become appurtenant to the tract of land on which they are used; they become part of the title such that conveyance of the property conveys the water rights UNLESS those rights are severed and reserved;

d. But they may always be severed and reserved.

3) Rationale: avoid water hoarding, limit right to what you can beneficially use on the land

4) Since 70-80% of New Mexico’s water is used agriculturally, it is therefore appurtenant to land


B. Transferring appurtenant water rights
1) If not severed, water rights transfer automatically with title
a. Therefore if land changes from ag ( subdivision, the water rights go too; if no reservation, to the buyers of each individual lot

2) To change purpose or place of use, first sever the water from the land

a. Insufficient to just put in the subdivision plat that water’s coming from somewhere else

b. Expressly sever and reserve (ideally in both recorded plat and deeds)

3) Note: you cannot adversely possess a water right (since this violates the statutory  procedure for acquiring one), but you may adversely possess land that has appurtenant water rights


C. Caselaw


1) Twin Forks Ranch v. Brooks (1998)

a. Facts:
i. TF sold part of land to B for subdivision

ii. Sale by contract + deed: two transactions, financed by the seller; must look at both to determine what was agreed to regarding water rights

iii. Contract stated that B would get six water taps connected to spring, deed failed to include; both contract and deed silent on appurtenant water rights

iv. B claims appurtenant water rights (based on OSE finding evidence of terracing, previous use for irrigation); TF sues to reform the contract

b. Held:

i. There is clear & convincing evidence of mutual mistake on the taps; they should have been included in the deed, and ct will reform it

ii. But no evidence of underlying agreement on appurtenant rights – partied never discussed them, so could not have reached an agreement about them

iii. Therefore, general rule applies: if there are appurtenant water rights (that were not abandoned), they were conveyed with the land to B



2) Turner v. Bassett (2005)

a. Facts:
i. T buys land from B, deed silent on appurtenant rights
ii. 10 years prior to sale, B had filed application to sever the water from the land, transfer place and purpose of use to municipal water company

iii. OSE granted permit; B ceased irrigating, never completed transfer, but timely filed for extensions

iv. T learned B had not completed the transfer, and filed for ownership of the rights, his argument being that the rights had to belong somewhere – if not yet at the municipal company, then still on the land; very strict, formal philosophy of prior appropriation 

b. Held:

i. Issuance of permit creates rebuttable presumption of severance
ii. All the important administrative decisions are made when the permit is issued; license merely confirms that process has been completed

iii. No need for B to expressly reserve in the deed once permit has been issued – recorded permit establishes notice

iv. Presumption of severance may be rebutted by evidence that it hasn’t been severed, that it’s still being used on the land, or that the buyer of the land bargained for the appurtenant rights

c. Ct distinguishes from Sun Vineyards:
i. There, ct held that buyer had bargained for the full water rights; even though a permit had been issued, the ct granted specific performance and held that the rights remained appurtenant

ii. Sufficient evidence to rebut the presumption existed in that situation

d. Bottom line: avoid the legal snafu by drafting the deed more carefully; expressly reserve “whatever water rights might be appurtenant” to the land
II. Non-Riparianism


A. Rights to transport water
1) New Mexico statutes (§ 72-1-5) grant individuals a private right of condemnation over private land to convey water for beneficial use
a. Ours is a non-riparian system – we cannot allow access to the water right to be controlled by the owner of the riparian land

b. Eminent domain is only permitted for public use
i. Therefore, transporting water to someplace it wouldn’t naturally occur in order to use it beneficially IS a public use
c. This creates an extremely powerful private right

2) Kaiser Steel Corporation v. W.S. Ranch Company (19??)

a. Facts:

i. Coal mine buys water right from Vermijo River; riparian land owned by the ranch
ii. Kaiser laid pipe across the ranch lands to bring the water to the mine; Ranch sued 

b. Challenging because it’s a PRIVATE individual condemning private land for a PRIVATE use of water; typically condemnation is performed by the govt for a public use
c. Ct holds that any beneficial use of water is a public use
i. Condemnation is not for mining, but for transport of water

ii. Water placed in unique category by our constitution, caselaw

3) Can individuals condemn FS land to transport water?
a. State right, fed land – probably not, but does this mean the FS is a riparian owner?

b. Feds have passed right-of-way statutes to allow for access

III. Continuous Beneficial Use: Forfeiture & Abandonment

A. Basis of the Principle

1) Beneficial use – since this is the basis, measure, & limit of the right, if you don’t use it, you lose it

2) Beneficial use means right to use water is both a private and a public right 
3) How do we define “non-use” (or non-beneficial use)?

a. Not complying with the legal requirements of the system, including applying to transfer point of diversion, place or purpose of use

b. Three types: nonuse, non-beneficial use, inefficient use (use that ignores obligation to conserve)

c. Actual determination must be made tract-by-tract b/c of appurtenancy

4) Legal excuse = nonuse caused by circumstances beyond the control of the water rights holder
a. E.g. on the Middle Rio Grande, aggradation of the channel from massive irrigation of the San Luis Valley may cause floods beyond control of landowner; but community ditches’ failure to build desagues to drain excess water off the land, not so much


B. Distinction Between Forfeiture & Abandonment


1) Forfeiture (§ 72-5-28)
a. A civil penalty for failure to exercise a water right without legal excuse, attached automatically by law
b. Created by statute (in original 1907 Water Code), essentially makes the property right contingent on continuous, beneficial use
c. 4 years of continuous non-beneficial use or nonuse

d. Automatic, so requires no knowledge or intent

e. Worked great before June 1, 1965
i. Pre-1965, OSE could look to aerial photos of the state’s irrigated lands (taken since 1929), look for areas where irrigation had stopped for >4 years

ii. But in 1965, forfeiture statute amended – now requires OSE to give notice, 1-yr grace period for rights holder to put water back into beneficial use
iii. Also many exceptions and exemptions
iv. OSE never wants to send notice b/c that would result in an INCREASE in net depletions on the system

v. Therefore some rights were forfeited before 1965, but none have been forfeited since; OSE turned to abandonment instead

vi. Final forfeiture period: 1960-1964



2) Abandonment
a. Common law rule, no notice requirement
b. Requires intent not to put the water to a beneficial use; intentional relinquishment rather than penalty
i. But how prove intent? Intent is inferred from actions…

ii. Therefore, abandonment ultimately reaches the same result as forfeiture through a different method

iii. E.g. building a house on agricultural land is an action inconsistent with continued beneficial use of water on that tract; unless the right has been severed first, it will be considered abandoned

iv. Inconsistent use = any area where water cannot possible be applied to beneficial use – such as a house, road, garage, etc.

c. As urban development takes over agricultural lands, appurtenant water rights are abandoned (or forfeited, pre-1965) for failure to apply the water to beneficial use UNLESS they were first severed, reserved, and transferred to another place and purpose of use
i. Lost water rights return to the common pool, but since system is overappropriated they are not available for new appropriations

ii. 60% of Nambe-Pojoaque has become residential


C. Caselaw
1) State ex. rel. Erickson v. McLean (19??)


a. Facts:
i. Artesian well in Roswell basin, M let it flow, irrigate pasture of salt grass/sacaton for horses; filled stock tanks, let them overflow 

ii. M made no effort to control the flow from the well; well casing broken

iii. Well is a diversion; water is being used – but is it being used beneficially?


b. Held:

i. M forfeited the water – reverse side of legal obligation to conserve is that he failed to use only what was necessary for his purposes

c. Tricky question: conservation is expensive; how much must be done in 
 
    order to preserve the right? How much can OSE require?

2) State ex. rel. Reynolds v. South Springs Co. (1969)

a. Facts:

i. Carlsbad spring developed, water applied to farms, then development of RAB dried it up
ii. Rights were valid in 1933, appurtenant to the irrigated land; but failure to use for 37 years triggers forfeiture UNLESS there’s a legal excuse

b. Classic legal excuse = there’s no water at the headgate; it was stopped by circumstances beyond my control

c. Must be “ready, willing & able” to put the water to beneficial use when it returns; use whatever means available to try to restore the flow

i. Here, they could’ve called priority, but they didn’t
ii. They could’ve tried to dig a well; OSE would have denied permission until 1958, but from 1958-1965 was a 7-yr window of opportunity during which they could have gotten permission and dug a well

iii. It’s an extremely harsh policy; but OSE’s concern is to prevent any increase in net depletions; the system’s changed a great deal during the decades these rights lay dormant and reviving them would be, in effect, like a new appropriation

d. This is “really” an abandonment case; the owners had built houses, let the ditches fall into disrepair, lots of inconsistent land use which demonstrates intent to abandon

e. Held: water right forfeited
Attributes of a New Mexico Water Right

I. Essential Elements Defined by Statute (§ 72-12-3)


A. For permits, licenses, and adjudication decrees:



1) Priority



2) Quantity



3) Purpose of use



4) Period of use (seasons)



5) If agricultural, land to which right is appurtenant


B. But very few surface water rights actually have a permit, license, or adjudication decree; 
 
     we know what should define them, but not what they actually are

II. Quantity & Priority: Overview 
A. Quantity is a particular beneficial use (amount); Priority is a relationship, the order of access to a shared, variable source (access)


1) Quantity = absolute


2) Priority = relational



a. doesn’t matter if the time gap is days, months, years



b. the order is all that matters, not the dates; it’s a contingent history

B. Quantity/beneficial use protects junior users by limiting seniors

C. Priority protects seniors b/c they get first access during times of shortage
Quantity
I. Defining the Quantity of a Water Right

A. Measurements of Quantity
1) Defined by statute: cfs, acrefeet/year (~325,853 gallons), “miner’s inches” (1/50 of a cfs; rarely used)


a. ~724 cfs =1 acrefoot/year

2) surcos – often used pre-1907, pre-1848

a. Flow rate – enough water to fit through a ditch the width of a wagon wheel one vara wide



3) “Duty of water” = old term for the quantity of water to which a right attaches
a. Generally includes carriage losses, unspecified place of measurement, imprecise language; as the water has become more valuable, the measurement has improved

B. Quantity of a water right = the beneficial use = the consumptive use

1) Quantity is just a proxy for beneficial use (the basis, measure, limit of the right)

2) Beneficial use = consumption because consuming the water is what you’re doing with it that nature wouldn’t otherwise do

3) Consumptive use in agriculture is the water used in transpiration, evaporation, and building plant tissues

4) Consumptive use does NOT include any water that falls as rain; precipitation is natural, and there was no human intervention with that water, so it cannot be basis of a water right

5) Scientific measure of how much water a crop can use ultimately determines the legal limit of beneficial use
a. Consumptive use varies based on crop, climate, soils, topography, elevation, etc. (in reality, no 2 tracts of land have exactly the same consumptive use)
b. Scientific studies in one part of the country don’t really tell us what consumptive use is in another part

c. But Blaney-Criddle Formula allows average water use for a specific crop in one area to be applied to another with reasonable accuracy
d. Mesa, AZ example:

i. Alfalfa uses 74.3” per season; 6+ acf/year
ii. Lettuce uses 8.5” per season; only 0.75 acf/year

iii. Using water for alfalfa is therefore beneficial, but not efficient; people tend to grow alfalfa b/c it’s low maintenance, a method to keep a farming tradition alive
6) Not a smooth conversion from the science to the law – law based on lots of averaging, by locale, crop, etc.

B. Consumption Rights & Diversion Rights 
1) Consumptive use (CU) = the amount of water necessary to bring crop to fruition
2) CIR (consumptive irrigation requirement) = CU – EP (effective precipitation)

a. CIR is the quantity of a water right 


b. Therefore CIR is what is transferred when water right is sold


c. EP = precipitation + water in the soil

3) FDR (farm delivery requirement) = CIR divided by Farm Efficiency

a. Farm efficiency depends on soil, slope, method of irrigation

i. Steep slope, flood irrigation may be only 20% efficient

ii. Efficiency can be improved with laser leveling, amending soils, etc.

b. No incentive to be efficient – inefficient users get to divert more water
c. Transfers are supposed to eliminate the inefficiencies built into FDRs

4) RF (return flows) = FDR – CIR

a. E.g. if FDR = 5 acf/yr, CIR = 2 acf/yr, then RF = 3 acf/yr

b. Return flows may be direct or indirect

c. Return flows are the reason why expensive improvements in efficiency won’t actually add any more water to the system; FDR will go down, but CIR will remain the same
5) IL (incidental losses) = losses during transport of water from point of diversion from the common source to the farm headgate
6) PDR (project delivery requirement) = IL + FDR (CIR + RF) 
a. At point of diversion, divert FDR + IL (note: CIR + RF = FDR)

b. PDR will be whatever’s necessary to support the CIR under the existing system, inefficiencies, etc.

c. Increasing the efficiencies of the system without changing the PDR or FDR will INCREASE net depletions on the system; very bad
7) Key numbers:


a. CIR: the quantity of your water right


b. PDR: the amount diverted from the common source to deliver your right


c. Divert the PDR; Transfer the CIR

8) Troubling questions

a. If a water right is 3 acf/yr, WHERE do we measure it? Is that the PDR or the CIR?

b. If the right is to be “delivered on the land,” is that the CIR or the FDR?

9) Tension btwn the science and the law; can the law absorb the evolving science?

C. Determining water rights necessary for new uses

1) Start with the science: does this diversion and use of water decrease the amount of water available in the system? If so, by how much?

a. Snowmaking example:

i. Diversion, making water do something it would otherwise do (form snow)

ii. Water lost to the system in two ways: evaporation during snowmaking, and sublimation/evaporation from the snowbank that would not have occurred without the snowmaking

b. Measurements determine that 9.8% of the water used for snowmaking is consumed, lost to the system

2) What’s the amount of the legal right necessary to ensure no increase in net depletions on the system?

a. If the ski basin wants to divert 300 acf/yr, 29.4 acf will be consumed (CIR)
b. The ski basin needs a water right = 29.4 acf/yr; the other 270.6 acf are return flows

c. If local irrigated acreage has a CIR of 2.1 acf/yr, then the ski basin must purchase rights appurtenant to 14 acres (29.4/2.1); BE CAREFUL that the water right assigned to the acreage is the CIR, not the diversion right

D. Role of the Courts in Setting Quantities 

1) Quantities determined in two ways:
a. Permits & licenses, post-1907

b. Adjudications – massive suits, thousands of water rights holders, must determine quantity of right as to each individual owner, then rights relative to other owners; water equivalent of quiet title suits
2) Reynolds v. Lewis (1977)

a. Facts:

i. Consolidation of two cases, adjudicating (1) all the surface water in Roswell basin and (2) all the groundwater in the basin; necessary b/c NM manages the resources conjunctively

ii. Suit initiated in 1956; by 1977, partial final decree of rights

iii. But some rights said 3 acf at well; some said “delivered on the land,” some were silent as to point of measurement 
b. Issue #1: Where do we measure the water right?
i. Inconsistent point of measurement means that some people will get more water (b/c no carriage losses) for the same beneficial use

ii. Treating same rights unequally = constitutional problem; since beneficial use determines the quantity, it must be identical for identical uses

iii. Ct holds that all rights should be measured at the well, everyone eats the carriage losses

iv. So PVACD water rights holders went to the legislature and got a political solution to their carriage loss problem: § 73-1-27 grants them an additional 2 acre-inches of water per year per acre-foot of right

c. Issue #2: What’s the “duty of water”?

i. 1,700 pages of expert testimony on this issue; no agreement

ii. Trier of fact held it was 3 acf/yr; substantial evidence to support, so ct doesn’t want to touch this one
3) Reynolds v. Niccum (1985)

a. Facts:

i. OSE adjudicating water rights on tributaries of the Pecos
ii. OSE establishes one duty of water for the entire Rio Ruidoso from its headwaters at 10,000’ (higher EP, shorter growing season, different soils & cropping patterns) to where it enters the Pecos thousands of feet lower

iii. The duty averages both conditions and types of crops

iv. Niccum, low elevation user, says using one average duty of water is a taking – he’s been using the amount of water required by his conditions, and applying the average duty across the stream system to his land will mean he loses 127 acf/yr 

b. Ct upholds the OSE
i. Tract by tract determination would be fairer, but exorbitantly expensive; unrealistic to demand

ii. Ct defers to expert determination; under CP Rule 52, ct must accept special master’s determination unless “clearly erroneous”

iii. N will have to live with it – decrease his acreage, change his cropping pattern, somehow lower his water use

iv. Held: one stream system, one common source, one duty of water
c. Flip side of Lewis: same use treated differently vs. different uses treated the same

Priority
I. Overview

A. Structure of the Priority System



1) Priority #1

a. First to apply water from the source to beneficial use (post-1907, must apply for permit from OSE & OSE must approve under constitution)

b. Receives full supply so long as water’s available

c. Usually some unappropriated water remains



2) Priority #2

a. Receives the available water (s)he can beneficially use

b. During shortages, Priority #1 takes all available water, Priority #2 gets none



3) Priority #3 (and so on...)

a. Gets water only when it’s available beyond the beneficial use of others

b. At the very high risk end, using water that’s only available occasionally, BUT system wants to encourage these appropriators b/c they maximize the utilization of water



4) Colorado vs. New Mexico

a. CO issues new permits to appropriate whether or not there is water available; paper rights that may never get any wet water

b. New Mexico requires a determination that there is unappropriated water available as a precondition for issuing a new water right


B. Basic Principles 
1) Doctrine of Relation-Back

a. Priority dates to the time the first steps were taken to appropriate water b/c the system is geared to reward investment of time and capital

b. Pre-1907, first outward manifestation of intent; post-1907, filing of application for permit to appropriate from OSE

2) Priority doesn’t define a right, but it controls access to that right.

3) Priority is the ONLY water control in the constitution and statutory scheme

a. Based solely on time, not on use

b. Domestic & municipal uses = higher values, more essential; but no priority given for that (their advantages are political, $$ and people)

4) Priority is the only method that’s constitutionally mandated 

a. But does that mean it’s the only allowable method? We’re wrestling with that now w/ AWRM
b. Lots of incentive not to enforce it

c. CO strategy = augmentation plans; go to gw or buy the necessary water (of course, they’re all adjudicated & metered)

5) Priority means NO sharing shortages

6) No Futile Calls

a. Futile call = even if the junior stops using the water, it won’t reach the senior in time to do any good (e.g. if it may rain, if the water would all be lost in transit, etc.)
b. Goes back to principle of beneficial use – worst case scenario is to have no one using the water

c. Essentially an affirmative defense to a priority call
d. Undeveloped in NM b/c we avoid priority calls 

7) If junior user refuses to deliver water, the senior user must sue for damages, not the water, b/c the delivery would have to be instantaneous in order not to be futile; impossible under our legal system

a. Reminiscent of the private right of inverse condemnation (see W.S. Ranch); you don’t get your property, but you get damages 


C. Problems with the Doctrine

1) It takes intensive administration to make it work, b/c natural hydrograph & demand both highly variable

2) Surface-surface priority calls could work if the system is small enough, reaction time quick enough; but the bigger the system, the longer the transit time, the harder it is to manage

3) Groundwater-groundwater much harder – how call well-to-well? Groundwater moves slowly and unpredictably…

4) Groundwater-surface water takes decades for effects to be felt – all calls would be futile

a. E.g. if MRGCD water right w/ priority date in the 1600s calls wells in the North Valley w/ 1970s dates; water physically wouldn’t get there for decades


D. Judicial Refinement of the Doctrine 
1) Worley v. Borax (1967)


a. Facts:

i. W, downstream senior user, sues B, upstream junior, for failing to deliver full right

b. Held:

i. Priority is NOT self-executing – the senior user MUST call priority, make demand known in order to trigger the enforcement system
ii. B has a water right, and is free to use it up to the full amount of beneficial use UNLESS a senior user calls priority; b/c if junior user lets it flow past headgate and senior doesn’t need it, that water will be wasted

iii. So senior water rights holders must let juniors know (w/ proof that they did so) in order to get relief

iv. In ideal system, water master available to supervise & enforce

2) NM Products v. NM Power (1937)

b. Facts:

i. Predecessor to PNM constructed Nichols & McClure Reservoirs on the Santa Fe River to provide water to the city; water rights held by Santa Fe

ii. 50-acre Alfalfa farm in Agua Fria w/ 1887 priority failed to receive its full right, sued the power company

c. Santa Fe threw every defense in the book at it
i. First, they argued that they were truly senior – entitled to a pueblo water right, entitled to all water needed by inhabitants in perpetuity 

(1) We know that doctrine’s trouble, since it came out of LA

(2) Ct shoots it down, no evidence that city was actually a Spanish grant, but a “mere colony of squatters”

ii. Second, that the farm never called priority, and priorities are not self-executing

iii. Third, that they were entitled to water as a municipality

d. Ct holds against the city; but the farm will never see the water – Santa Fe must pay damages for the impairment of the senior right (see Basic Principle #7 above)
e. Lawsuits simply aren’t quick enough to make the system work

f. Until priorities are formally and finally determined there’s no end to the defenses a junior appropriator can raise

3) Mimbres River Adjudication

a. Adjudication decree completed, small system, surface water – priority call ought to work

b. San Lorenzo ditch, a downstream senior user, calls priority

c. But who do they call? 


i.   OSE doesn’t enforce decrees


ii.  No water master


iii. Good luck calling the individual juniors…

d. OSE offers to provide a water master – if the users pay for it

e. Problems like this have led to the ARWM experiment 

4) La Madera Community Ditch v. Sandia Peak Ski Co. (1995)

a. Facts:


i. Ski Basin using lots of water; La Madera ditch calls priority
b. Sandia argues that La Madera must join all water users on the system; their interests are involved, so they are indispensable parties

c. Court disagrees – it would place a ridiculous burden on seniors to require a full adjudication; as between the 2 parties involved, we know Sandia is junior

d. Therefore Sandia must deliver the water, and if there are more junior users who should be terminated first, the burden is on Sandia to locate and attach them

e. Held: a senior user may sue a junior for damages, even in the absence of an adjudication, without going after all other water users
II. The AWRM Adventure: Administrative Enforcement of Priority 

A. Pecos as the Canary in New Mexico’s Coal Mine
1) Pecos reached these questions ahead of the rest of New Mexico

a. CID developed in 1887, 25,055 acf/yr

b. Roswell developed in 1920s, artesian gw basin

c. Perfect storm: upstream junior gw user vs. downstream senior sw user; physical problem of delayed response in the system, legal problem that the constitution requires priority, historical and policy problems 
2) State v. PVACD (1983) 

a. S.Ct. ruled that it is legally permissible for OSE to enforce priority in advance of final adjudication decree
b. OSE’s proposal was to shut off all post-1947 water rights in advance of adjudication


i. Expedited inter se proceedings to get water from juniors to seniors 

c. But is this really priority enforcement? 

i. It would be a permanent shut-off, a solution to overappropriation of the system rather than an interim solution to varying supply

ii. After-the-fact determination that those rights should never have been issued in the first place b/c there was no unappropriated water 

d. Mostly just a threat – come up with a better solution or we’ll shut down Roswell

3) State v. Lewis (2006)

a. Ct upholds complex political solution to the Pecos dilemma 

i. Settlement plan, involving state $$ to buy and retire water rights, augment the river, get CID to buy in, etc.

ii. State passed compliance statute authorizing

b. Suit alleged unconstitutional for OSE not to enforce w/ priority call
c. Ct disagrees – statute presumptively constitutional; NM follows CO doctrine and CO allows for flexible approach; no constitutional problem

B. A New Approach
1) Background: much statutory and caselaw supports idea that OSE has broad authority to administer in absence of adjudication

a. City of Albq v. Reynolds held OSE could conjunctively manage resources, condition permits

b. PVACD allowed administration in advance of adjudication

i. Some argued that case was much narrower, “usual procedures” of first determining the quantity of individual rights, then the inter se challenges must apply unless the two are combined

ii. But 2006 Lewis ruling rejected that reading; legislature has flexibility to act to address water shortages 

c. Ultimately, if OSE can’t manage the resource before adjudication, NM is helpless to control its water
2) § 72-2-9.1 (2003) Authorizes OSE to administer priorities in advance of adjudication
a. OSE interprets as the “ADMINISTER NOW” statute, can no longer wait for adjudications

b. Ongoing question: what’s the proper relationship btwn adjudications & administration of water rights?

c. Problem is that no one wants to pursue the adjudications; they’re going nowhere

3) Regulations developed pursuant to that statutory authority 

a. Broad regulations that establish a general framework

b. Specific for each basin where locals request AWRM or where it’s necessary 
i. Right now, the lower Pecos, lower Rio Grande, San Juan, Mimbres, Gallinas, Chama
4) Key provisions

a. Administrable water rights

i. To prepare to administer water rights, OSE will make an interim determination of the water rights along a stream, their quantities and priorities

ii. Determination made based on OSE records (conceptually, it works; may be hampered by lack of info in some cases)
iii. This creates an administrable water right; critics claim it’s an unauthorized, illegal adjudication – but it’s not binding on future adjudication proceedings

b. Categories of what “priority administration” means in different contexts

i. Easy type: all surface water, few users; early rights get the water, later don’t

ii. Storage administration: what happens when water’s released from storage

iii. Alternative administration: affected parties determine the approach they want, and OSE will enforce it; could even include shortage sharing

iv. Depletion-limited administration: specific situation of upstream junior gw users (Pecos); OSE may cut off juniors over a period of years until the surface water supply recovers

(1) NOT permanent

(2) Effectively extends priority administration over as many years as it takes to establish a sustainable and balanced river
(3) Radical change to traditional priority enforcement

(4) Addresses long-term shortages

5) OSE would prefer negotiated settlements, but it cannot stand by any longer
6) Those who don’t like AWRM claim administrable rights constitute a taking

a. But cutting off junior users is NOT a taking; that’s built into the system, it’s a condition of the property right

b. Only problem is if OSE wrongly cuts off someone who is not actually a junior based on a mistaken assessment that is not a judicial adjudication; that could be a problem…
Surface Water & Groundwater in New Mexico 

Surface Water
I. Establishing a New Surface Water Right

A. Pre-1907


1) No statutory procedures



a. Build the diversion works, apply the water to beneficial use




b. Other water users may challenge, but only after-the-fact





i. Burden here on challengers to prove detriment



2) How Prove a Pre-1907 Right?




a. Adjudication suit





i.  Formalizes the right, legally enforceable





ii. Ct decree contains all the elements of a license from OSE




b. Declare the right at OSE or county clerk’s office – § 72-1-3
i. Declaration = formal written claim of right, verified by claimant
ii. Most community ditches have filed declaration of pre-1907 rights

iii. Problem = declarations are self-initiated, self-executed by claimants w/ personal interest in claiming lots of water, old priority date
iv. Therefore declaration is only prima facie evidence of its contents – a rebuttable presumption of truth; any evidence to the contrary overcomes, and burden is back on claimant to provide other proof of right

v. Declarations not very powerful when OSE has lots of evidence regarding actual water use

vi. However, they’re looked to initially in adjudications & administrative management, as evidence of what the locals say the water rights situation is


B. Post-1907 (March 19, 1907)


1) Follow statutory procedures – § 72-5-1



a. Apply to OSE for a permit

i. Must describe what will be done to appropriate the water, all elements of the right, how it will be transported, used, etc. 
ii. Burden here on applicant to show unappropriated water available, no detriment/impairment 




b. OSE will grant permit IF:




i. There is unappropriated water available





ii. New appropriation is not contrary to conservation or public welfare




c. OSE may approve permit w/ conditions




d. If OSE approves permit, notice published, any rights holder may protest 



e. If permit survives protest, then applicant invests in physical works, applies 



   the water to beneficial use



f. OSE grants license upon Proof of Beneficial Use (POB)

i. Few people actually go all the way through license stage; just use permit
ii. E.g. MRGCD operates solely off 2 permits from the 1930s, one to store water, one to change pt of diversion from 81 community ditches to the District’s 4 diversions

iii. Permits can be extended indefinitely, but OSE has power to deny renewal, demand POB (it’s trying to use this to gain leverage over MRGCD)


2) Quantity = amount approved in the permit; amount actually applied in POB


3) Priority = date application filed; relation-back to that first manifestation of intent



4) Post-1907 applications very infrequent b/c most sw appropriated by 1848

C. Exceptions – Post-1907 rights exempt from procedural requirements 



1) If you want to develop water after 1907 w/o a permit, MUST fit an exception


2) Stock Pond Exception – § 72-5-32
a. Allows channel dams, so long as they are less than 10’ high, impound less than 10 acf

i. Designed to give ranchers the right to dam tributary streams to water their stock
ii. W/o this statutory exemption, a permit would be required, since it is a diversion, and consumption does result from the change to the natural water regime (evaporation, stock use); even an intermittent arroyo constitutes a stream under the Water Code (§ 72-1-1) 
iii. To fit exception, build many smaller ponds, not one large one

b. Post-2004 amendment – “shall not impound water for fishing, fish propagation, recreation or aesthetic purposes, which shall require a permit”
i.    Upstream areas on tributaries are largely owned by recreational users, second-home owners (y’know, Texans)

ii.    Exception was driving downstream irrigators crazy b/c upstream users could impound water for fish ponds w/o a permit, dry up the downstream ditches
c. Therefore, permit required for small recreational ponds; quantity = enough water to fill it once (“one-fill rule”) plus annual evaporation losses
i.   If must breach and re-fill, need to acquire that fill right again


3) § 72-5-29 “the natural right of people living in the upper valleys of the several stream 


    systems to impound & utilize a reasonable share of the waters which are precipitated 


    upon and have their source in such valleys and superadjacent mountains is hereby 


    recognized”




a. Seems to allow residents of upper stream valley to develop upstream storage




b. Would generally be on FS land




c. Has never actually been used

Establishing a New Surface Water Right
	
	Pre-1907
	Post-1907

	Permit required?
	No – just appropriate & use
	Yes

	Relates Back to:
	First manifestation of intent to use
	Filing of application w/ OSE

	Burden of proof
	On challengers
	On applicant 

	Timing of proof
	After the fact
	Before appropriating 

	Forum 
	Court – lawsuit by challengers
	OSE in permitting proceeding

	Proof of right
	Adjudication or declaration
	Permit & License


Groundwater
I. General Governance of Groundwater


A. GW = Source of Most New Appropriations



1) “Groundwater… it’s the new water”




a. Has been the basis for NM’s growth over the past 50 years



2) Groundwater equivalent of pre-1907/post-1907 split = declared vs. undeclared 


     basins

a. More complex b/c basins were extended awkwardly & incompletely over time
b. Basins only get declared once there’s a lot of pressure on the resource

i. 1968 map of declared basins shows big hole on the lower Rio Grande below Elephant Butte; OSE didn’t want to control, as wells were being used to deal w/ inadequate releases

c. Declaring a basin give OSE only prospective control

i. W/in every declared basin, there are pre-declared wells, equivalent to pre-1907 sw rights
ii. OSE has no idea where they are, how much they’re using, and cannot regulate them (unless all rights in the basin adjudicated – ha, ha)

d. As of 2005, entire state declared – from this point on, ALWAYS need a permit to drill a well


3) Two steps in gaining control over groundwater resource:




a. Declare the basin 





i.   Based on “reasonably ascertainable boundaries”





ii.  Gives OSE a lot of discretion – some basins enormous, some tiny





iii. OSE looks to physical size of aquifer, pressures on it




b. Close the basin to new appropriations 





i.  No unappropriated water, so no new permits





ii. Can still transfer rights in, unless CMZ




c. Two-Step inquiry for appropriators:





i.  Is the basin declared? (post-2005 – yes)





ii. Is the basin closed to new appropriations?


B. NM Governs Groundwater Under Prior Appropriation


1) NM way ahead of the game in treating gw as public water subject to p.a.

a. TX treats all as private, vertical riparianism, attaches to ownership of land; total tragedy of the commons
b. Other states have come closer to NM approach over the years

c. In NM, gw has ALWAYS been public – § 72-12-1 codifies existing law, makes gw statutorily public


2) Yeo v. Tweedy (1929)



a. Facts:
i. In 1927, OSE declared and simultaneously closed the first gw basin – RAB 

ii. Radical shift in management b/c the pressure of the artesian wells was dropping, concerns about permanence of supply affected landowners’ ability to get loans from banks 

(1) Banks sought guaranteed supply for long enough to amortize the loans given to develop the wells
(2) Economic system based on protecting the security of investment

iii. T argued that he had absolute right to gw as owner of the surface estate; old rule held dominion extends to center of the Earth




b. Held: 
i.   Groundwater is public water
ii.   It is therefore subject to adjudication just like surface water


iii.  This is true whether or not the basin is declared – in NM, prior appropriation has ALWAYS applied to groundwater 

iv.  Statute allowing OSE to declare basin merely codifies existing principles; permit not required in pre-declared basin, but p.a. applies regardless

(1) Ct distinguishes NM from CA, which followed riparian system before 1887

v.   Prior appropriation applies forever and everywhere, vertically across time, horizontally across the state



c. Yeo gave OSE the authority to manage sw & gw conjunctively

II. Establishing a New Groundwater Right

A. Pre-Basin



1) No statutory procedure – appropriator free to drill


2) Challengers may bring suit after the fact to prove impairment; burden is on them

a. Complex issues of geohydrology (“you can’t see any of it!”); cts don’t understand nearly as well as OSE


B. Post-Basin



1) Apply to the OSE for a permit & license, as w/ surface water

C. Exceptions



1) Domestic wells § 72-12-1.1
a. OSE “shall issue permit” for irrigation of less than one acre of noncommercial trees, law, or garden, or for household or other domestic use; cannot exceed 3 acf/yr

b. Even inside declared basin, appropriator does not need to prove unappropriated water or nonimpairment

c. B/c permit required, OSE has a record of these wells, but no control over them

d. Rationale: it’s a small use (and unspoken preference for domestic use)

e. But huge cumulative effect, especially b/c the domestic wells are all concentrated in river basins, impacting sw supplies

f. Regulation of domestic wells has begun to occur, not by OSE, but by cities


i.  Ct.App has twice upheld Santa Fe’s right as a home rule 

  
    municipality to control its resources this way


ii. S.Fe bars wells w/in 300’ of municipal water line



2) Livestock wells




a. Similar to domestic wells; parallels stock pond exception


3) Temporary uses

a. OSE must grant permit for use of less than 3 acf for no more than one year for prospecting, mining, or construction of public works

b. Temporary use may be denied if it will permanently impair other rights

Establishing a New Groundwater Right
	
	Pre-Basin
	Post-Basin

	Permit required?
	No – just drill!
	Yes

	Burden of proof
	On challengers
	On applicant 

	Timing of proof
	After the fact
	Before drilling 

	Forum 
	Court – lawsuit by challengers
	Administrative permitting proceeding


III. Basic Groundwater Science


A. Sources of Groundwater
1) Water table usually old water, seeping down from precipitation over thousands-millions of years

2) If separate, perched water table (trapped by confining layer), it may be a separate source – water available even if deeper aquifer fully appropriated

3) Stream fed both by aquifer & precipitation



a. Aquifer = baseflows 


[image: image1]

B. Confined vs. Unconfined Aquifers 
1) Confined aquifer is recharged at a higher altitude, then prevented from achieving equalized pressure by a confining layer; the recharge continues to push the water into the aquifer from above


a. Drilling into this aquifer will reduce (“mine”) the pressure

2) Unconfined = fed by seepage, precipitation, upward leakage from the artesian aquifer, and return flows from use of the artesian aquifer


a. Draining the unconfined aquifer will dry up the lake/river it feeds
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C. Tapping & Developing Groundwater


1) Wells – Pumping Technology has Evolved



a. Driven wells – pound a pipe in

i.   Worked w/ old pumping technology, which couldn’t raise water more than 18’

ii.   Limits on this technology made the Roswell artesian wells so precious; water would lift itself!




b. Drilled wells

i.   1940s development of submersible, centrifugal pump opened up access to much deeper supplies; water can now be raised any height, but the higher it’s raised, the higher the energy costs



2) Cone of Depression

a. Static water level = level to which water table rises in the absence of pumping
b. Pumping draws down the water level around the pump, creating a cone of depression

c. After pumping stops, the water will fill in the cone – “recovery period” – and stabilize at a new, lower, static water level

d. Shape of cone depends on geology: transmissivity (capacity of water to move through the material) + storativity (porosity of the aquifer) 
i. Coarse sand – high transmissivity & storativity, cone will be shallow and broad

ii. Fine sand – intermediate, cone will be steeper and narrower

iii. Granite – extremely low transmissivity & storativty (except in fractures); cone will be extremely narrow and deep
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 SHAPE  \* MERGEFORMAT 


3) Wells in a common source will inevitably affect one another
a. To determine how, need to know radius of cone, pumping rates, how aquifer will respond when pumping stops – understand whole resource
b. Cones of depression will often overlap, creating greater cumulative effect on both

c. Pumping from one well will lower the static water level for another – but is that a legally cognizable harm?

i. IF first well owner had a right to original static water level, original pumping pressure, original depth of well, then under p.a. she should be allowed to shut off the second well
ii. But that would inhibit development of the resource

d. Cones also intersect water traveling to the river, pull it into the well instead

e. What is the legal relationship btwn two sets of claims to a common source?

D. “Unappropriated water” and “impairment” are NOT the same thing



1) Unappropriated water = region or basinwide



2) Impairment = local



3) If a new well is too close to an existing well, it may impair that well even if there is 


    unappropriated water available in the system

Surface Water & Groundwater Interactions
I. General principles
A. SW is variable, but renewable; GW is stable, but finite



1) Reynolds’ ideal system = sw supplemented by gw to maximize the benefits from 


   each source
B. Surface Water & Groundwater are Connected through Darcy’s Law


1) Water travels downward on a hydraulic gradient determined by Darcy’s Law



2) Discharge of water from higher to lower elevations depends on




a. Height differential




b. Distance




c. Conductivity of the material through which it is moving



3) Mining the gw reduces the height differential, and reduces the discharge to the river
a. The river’s hydraulic head always remains constant

b. Therefore, mining gw has the same effect as increasing depletions from the river


4) Impact is twofold




a. Reducing gradient, which slows movt of water to the river




b. Intercepting and removing water that would have reached the river 



5) However, because gw travels slowly, the effects will NOT be felt immediately



6) In “the infinity of time” all the water in a well come from the river

a. Early withdrawals are all from storage

b. Over time, the percentage coming from storage decreases and the percentage coming from the river increases

c. Eventually, the cone of depression expands, the static water level drops and ALL the water is coming from the river



7) Glover-Balmer formula calculates river depletion based on pumping rate, time of 


     pumping, distance from the river, and aquifer geology 

C. In deciding under what conditions to allow new appropriations (what constitutes detriment & impairment), the OSE makes profoundly important policy decisions, masked as technical, hydrological determinations
II. Establishing New Ground Water Rights: Three Scenarios

A. Lea County Underground Basin – Groundwater Not Connected to Surface Water



1) Attributes of the Aquifer




a. No appreciable recharge (it’s a bathtub)



b. Part of the Ogallala; ancient water




c. Any withdrawals will therefore constitute mining; no level of pumping is 



    sustainable indefinitely



d. It’s a declared basin



2) Future wells will inevitably decrease resource available to existing wells

a. Well #1 establishes a property right to the water withdrawn and applied to beneficial use

i. Property rights are potentially infinite; but since the resource is finite, exercise of the right will reduce its lifespan

ii. In effect, the well will impair itself over time

iii. But at this point, the well has the right to use up all the water in the aquifer 

b. Well #2 will impact Well #1 by lowering the static water level and decreasing the lifespan of the well (not as much water available)

i.   Well #1 will likely have to deepen its well and lower its pump 
  
     sooner than it would otherwise

c. Well #1 is not consumptively using ALL the water in the aquifer on Day 1; but it IS using that water to hold up the water it’s pumping, create the static water level – is that a beneficial use?


3)  OSE’s Management Strategy 

a. Divide up the resource (they’ve determined total volume of aquifer)





i.   Top 2/3 available for immediate appropriation





ii.  Bottom 1/3 reserved for future use (preference for domestic)

(1) System not supposed to favor uses; but OSE argues that only cities will be able to pay the pumping costs to develop water that deep





iii. Lifetime for top 2/3 = 40 years

b. Therefore, unappropriated water = water in the top 2/3 of the aquifer that will not be consumed by existing wells in the next 40 years

c. Impairment = affecting ability of existing well to achieve a 40-year supply from the top 2/3 of the aquifer



4) Mathers v. Texaco (1969)



a. Facts:
ii. Texaco applied for gw right in Lea Basin to support oil operation

iii. OSE determined that there was unappropriated water available under its management scheme




b. Held:

i. Ct upholds the OSE’s management system
ii. In a finite basin, mere decline of the water level alone cannot constitute impairment



4) Alternative Management Strategies – What else could OSE have done?



a. No development of finite resources.



b. Total protection of the first well – first appropriator gets a monopoly




c. Secure a longer lifespan – say 80 or 100 years
i. The 40-year lifespan is designed to match the amortization schedule of a mortgage for the land on which the well is developed




d. Make a more equitable distribution btwn present and future – say 50-50




e. Make property rights in finite resources leases from the state, rather than 



    permanent ownership; retain greater public control




f. Let Lea County decide democratically how to develop its aquifer 



g. Bottom line – this is a huge policy question that was decided by scientific, 



    hydrological calculations and blessed by the court

i. Shouldn’t the public, rather than OSE enginoirs, decide how fast we should grow, how quickly we should consume finite resources? 

ii. Should we commit ourselves to the exhaustion of this finite resource, put off the question of alternatives to future generations?

B. Mimbres Basin



1) Attributes of the Aquifer
a. A river runs through it – must combine management of steady but finite gw resource with renewable but highly variable sw resource
b. Basin was originally declared in 1931, expanded since

c. Different areas of the basin have been closed and reopened at different times

d. Therefore, w/ each well, must analyze:


i.   Is it inside or outside the basin at time of drilling?



ii.  If inside, is that part of the basin open or closed?



iii. If open, what constitutes unappropriated water & impairment?



2) OSE’s Management Strategy (adopted in 1982 management guidelines)



a. OSE looks at three factors 





i.   Static water level





ii.  Amount of drawdown





iii. Pumping level





iv. Unlike Lea County, no time component here b/c recharge




b. Basic protection for existing wells:





i.  No decline of more than 2.5’ in the static water level in any yr





ii. No new well that would cause an existing well to have to raise 




    water more than 230’

(1) Why 230’? NMSU performed economic viability study in the 1970s, found that average farmer in that area could pay to lift water that far and still receive a reasonable return on their investment 




c. Average drawdown from a well in the basin = 102’





i. Therefore a new well cannot be drilled if the static water level is 




   lower than 128’ below the surface of the land (102+128=230)



d.  These rules remain unchanged, even though much has changed since they 



    were developed – change in economy, crop budgets, cost of lifting, urban 



    population in area, etc.


3) Applying the criteria



a. Well #1: static water level = 50’, pumps from 152’



b. Well #2 may be drilled; it may force Well #1 to go as low as 230’



4) How much weight do these criteria carry?




a. They’re way down the list in terms of formal, binding law




b. But they’re how the resource is actually being managed on the ground



C. Rio Grande Basin



1) Attributes of the Aquifer



a. Hydrologically connected to Rio Grande





i.  OSE manages gw conjunctively w/ fully appropriated – and 




    compacted – sw flows





ii. Permissible b/c Yeo held one legal regime governs sw + gw



b. Nested basins





i.   Middle Rio Grande Basin






(1) Declared 1956






(2) Reaches from CO border to Elephant Butte





ii.  Middle Rio Grande Administrative Area (MRGAA)

(2) Cochiti to San Acacia diversion

(3) Closed since 2000; applications pending at that time managed under new guidelines

(4) May still transfer in rights, following guidelines





iii. Critical Management Zone






(1) NE Heights, around big City of Albq wells






(2) No new rights, no rights transferred in from outside




c. Each level of nesting increases the difficulty of appropriating new rights





i. Lines drawn based on nature of land use, pressure on the resource



2) Managing the Rio Grande with Darcy’s Law
a. Reynolds decided to allow development of the Middle Rio Grande by exploiting the time delay btwn gw pumping and the effect on the river
b. River MUST be managed to meet the compact


i.  Direct diversions cannot exceed what they were in 1956


ii. But additional indirect gw diversions can be allowed for a while, 
 
    until they impact the river

c. Reynolds declared the basin in 1956
d. Challenge: manage the resource over the time btwn when pumping begins and the time the effects reach the river

e. Strategy: allow new gw pumping, but condition it on the requirement that the appropriator buy out sw rights to offset the effects as they begin to be felt on the river
i. At first, the return flows will INCREASE the flows in the river, by moving water there that otherwise wouldn’t have reached it for 60 years

(1) That’s how Reynolds climbed “Mt. Reynolds” and brought the Rio Grande from a deficit to a surplus under the compact btwn 1956-1975 – increased return flows from Albq
ii. As the effects hit the river (over 60-70 years), prior sw rights are impaired
iii. Long-term but GUARANTEED effects on sw

iv. They could call priority, but it would be futile

f. Reynolds locked the state into a 75-year commitment: at the end of that time, something’s gotta give
i. Once indirect diversions (gw) = direct diversions (sw), we’ll be back to 1956 situation, need to figure something else out

ii. But to get there, Reynolds decided that all sw would be transferred to gw

iii. Dry up the farms, put the river in the wells



3) Under this system

a. Unappropriated water = the gw you can pump until it begins to impact the river


i. Ultimate limit = the amount of sw rights in existence on the river

b. Impairment = based on Darcy’s law; impairment occurs as effects reach the river

i. The inquiry is one of time – when will effects reach the river?



4) City of Albuquerque v. Reynolds (1963)



a. Facts:

i. In 1957, City seeks 4 new wells in East Mesa, each pumping 1,500 acf/yr
ii. Although basin’s been declared, City doesn’t want to apply for a permit; it reluctantly applied, but claimed a pueblo water right to as much water as it needed
iii. Reynolds agrees to grant permit w/ condition that City buy sw rights to offset effect as it reaches the river

iv. City refuses, argues OSE must either grant or deny; lower ct holds for City and finds pueblo right
 



b. Held:
i. Ct rejects pueblo right (DP would require attaching all other users if such a major determination is to be made)
ii. Ct upholds OSE’s authority to manage sw & gw conjunctively and to condition permits as necessary to prevent impairment 



5) Albuquerque’s Situation Today

a. Reynold’s plan worked to achieve compliance w/ Compact up to now
i. Return flows provided indirect benefits over short period of time

ii. But in the end, impact on the river will equal and then exceed the return flows

b. Retirement of sw rights has NOT gone according to plan

c. City’s early wells were right by the river

i.    City built its growth on new wells as far as possible from the river, exploiting the delayed effect to tap into “unappropriated water” 

ii.   Provides a short-term benefit for both the City & the river

iii.  But now we’re reaching the time where the proportion of benefits to impacts is shifting, need to reduce diversions on the river

d. City is now pumping 150,000 acf/yr; aquifer’s recharge is only 12,000 acf/yr

e. City has standing offer to buy water rights – has acquired 19,000 acf to date
f. But there’s only 60,000 irrigated acres in the Middle Rio Grande; 60,000 x 2.1 = ~120,000, not enough to make up for current pumping

g. The compact drives the system – it’s irrelevant that there are 450 million acf of gw in storage under Albuquerque; the total amount of water used each year cannot exceed compact allocations

h. Must leave a lot of gw in storage just to keep the river whole



6) Dedications vs. Transfers
a. At first, conditions simply required gw appropriators to buy sw rights, retire them & dedicate them to gw pumping
b. But enviros sued b/c it’s effectively a transfer of rights w/o notice & procedural safeguards

c. Now rights must go through std transfer process



7) 2000 MRGAA Guidelines




a. Applications for new appropriations will be denied




b. Applicant must have filed application prior to 9/13/00 and hold valid 



    consumptive use surface rights designated to offsetting effects of pumping





i. But those rights may be leased for other uses until effects felt




c. Rio Rancho was the first application evaluated under new criteria


8) In Re Rio Rancho (2001)



a. Rio Rancho seeks new rights for its growing population; basin now closed



b. First, it looks for prebasin rights

i. About 2,000 acf of prebasin rights that it formed the intention to develop before 1956 (drilled a well outside the basin, then capped it – that counts as intention)




c. Then, it looks for permits 

i. 1979 permit from OSE for 12,000 acf, conditioned on Rio Rancho buying sw rights to offset the effects as they reach the river

(1) Effects starting to be felt now, and RR has only acquired 1,871 acf/yr to date 
ii. 1993 permit application filed for an additional 12,000 acf to cover growth through 2040
(2) Race to file before basin closed

(3) Albq beat them to it, filed application for another 155,000 acf/yr 10 days earlier; this diversion must be considered in models evaluating RR’s application

iii. Ct evaluates under new, 2000 guidelines

iv. Ct grants right but w/ strict conditions
(1) RR must have wet water IN HAND before it starts to pump any of the additional 12,000 water rights; offset effects in advance

(2) RR must also acquire the rights needed to offset the effects of its 1979 rights, which are now impacting the river

(3) In sum, RR needs about 25,000 acf of water ASAP – equivalent to about 12,000 irrigated acres

v. Where will Rio Rancho get all this water?
(1) There are only 60,000 acres of irrigated agriculture to dry up in the Middle Rio Grande valley

(2) They may be able to get some San Juan-Chama water from the tribes

(3) Nonvoluntary transfers? Extraterritorial condemnation powers? 

(4) Must be sw, not gw; must be wet water, not paper



9) Albuquerque’s New Plan

a.   Switch from gw to sw, supplemented by gw





i.  Reynold’s plan to maximize the characteristics of each source

b.   Surface-surface transfer = no delayed effects

c.   San Juan-Chama water = NOT native Rio Grande basin water
d.   Albq has contract for 48,000 acf/yr; this means it can divert 96,000 acf b/c return flows = ~50%


i.  Wastewater treatment plant = 5th largest tributary to Rio Grande in 

    NM

e.   But what happens to the river btwn the diversion and the return?


i.  ESA issue – look out

f.   Permit currently on appeal; City investing billions in project that may be hugely destructive to the river

Project takes a highly engineered system and switches the human impacts

River will lose the return flows from gw, which may impair downstream seniors and put the Compact in jeopardy

River will also lose the incidental contributions from the San Juan-Chama water that Albq hasn’t been using
g.   And even after implementing this major project, 96,000 acf won’t fully replace the 150,000 acf Albq is currently pumping; the mining operation will continue, although reduced

h.   Probability that we’re going to get to see the whole system unravel = very high

Transferring Water Rights
General Considerations
I. General Rules & Principles


A. Water rights are inherently transferable – § 75-5-24


1) They are real property



2) Real property is inherently transferable


B. But there are limits on transfers:



1) Limit at individual level – no detriment

a. Surface water transfer cannot adversely affect established accesses to water as embodied in existing points of diversion



2) Limit at system level – no increase in net depletions 

a.   Transfers may be limited to historic availability at “move from” location (esp. surface to groundwater transfers) in order to prevent increase in net depletions

b.   OSE often limits to historic availability x consumptive use duty



3) Limit at community level? 




a.   New statute giving acequias approval authority over transfers from their 



      ditches


C. Transfers must follow statutory procedures


1) Three types of transfers




a. Change in purpose of use (e.g. ag ( snowmaking)




b. Change in place of use




c. Change in point of diversion



2) These three types of transfers may be made together, but they need not be

a. E.g. could change purpose but use on same land; could move to diff land but use for same purpose 

b. Change in pt of diversion may be sw diversion ( gw well; different points of access to a common source


D. Transfer Process



1) Application submitted to OSE


2) Notice by publication




a. Once a week for 3 weeks in paper in general circulation in the county



3) Protests sent to OSE w/in 10 days after last date of publication




a. Protestant must allege:

i. Impairment/detriment of rights

ii. Harm to public welfare, and protestant “will be substantially & specifically affected”

iii. Contrary to water conservation in NM (and substantially affected)



4) OSE notifies applicant of protest 


5) Protest resolved through




a. Private settlement




b. Administrative hearing by OSE in the county of the transfer




c. Applicant failing to take action w/in 30 days; application denied 



6) OSE makes findings & rules on the application
a. Must independently determine if transfer will impair existing rights, harm public welfare or water conservation

b. OSE may approve w/ conditions (require metering, limit amount, etc.)



7) Parties may appeal OSE ruling – de novo review in district ct


8) If OSE issues permit, transfer proceeds; applicant may ultimately file POB, receive 

    license


E. Main Requirements for Transfer



1) Must not cause detriment to surface water rights


2) Must not cause impairment to groundwater rights




a.  Transfers may be approved with conditions to prevent 




   
     detriment/impairment



3) Must not be against the public welfare



4) Must not be contrary to conservation in the state



5) OSE focuses almost exclusively on the first two




a. Who really knows what the public welfare is?




b. Both it and conservation came in as result of El Paso suit

i. OSE wanted to prevent transfer to El Paso, used those criteria; ct ruled it had to use same criteria for out-of-state as for in-state, so those criteria were added to in-state



6) Key issue: defining detriment & impairment



a. Point of diversion = where the private rights attaches to the public source





i.  SW: where the ditch leaves the river





ii. GW: the pump at the bottom of the well

Surface Water: Detriment 
I. Defining Detriment

A. Detriment is extremely fact-specific


1) Protects access to common source at historic pts of diversion

B. Transfers may not cause detriment to senior OR junior rights 


1) Example Scenarios:
a. #1 wants to transfer pt of diversion from “move from” bovver where tributary joins the main stream, to “move to,” below it; junior user #2 protests

i. Before the transfer, #2 didn’t have to share the tributary, now he does

ii. Regardless of priority, that could be a detriment

iii. #1 has the burden of proving that the change in the array of access to the common source will not be detrimental to ANY existing rights (OSE has independent obligation to do the same)

iv. OSE could condition right so that #1 may only divert as much at “move to” as was historically available at “move from”

b. #1 wants to transfer right closer to downstream #2; there is no intervening tributary

i. Need to know if it’s a gaining or losing stream – is #1 now able to divert more than he was at the “move from”?

ii. Moving upstream on a losing stream increases available water; as does moving downstream on a gaining stream

iii. Same problem as tributary, just gw contribution rather than sw

c. #1 wants to transfer from “move from” upstream of #2 to “move to” downstream of #2





i.   Again, if it’s a gaining stream, may advantage #1


2) W.S. Ranch v. Kaiser Steel (1968)



a. Facts:
i.    K seeks to transfer water rights upstream on a losing stream
ii.   Ranch protests; argues K will have access to more water at new location, detrimental to Ranch’s downstream rights




b. Held:

i. Ct affirms OSE’s approval of the transfer

ii. Rights have been adjudicated, and K is limited to the amount of water in decree; but OSE does not have authority to decrease amount confirmed in decree

iii. Conditions OSE imposed on transfer further insure that there is no detriment
Surface Water to Groundwater: “Detri-Pairment” 
I. Overview

A. Basic Principles



1) SW ( GW transfers are possible b/c both resources governed by p.a.



2) If it’s a transfer, it’s not a new diversion




a. Change in the pt of diversion




b. Carries the original priority date



3) Rationale for seeking such a transfer



a. Want to supplement highly variable sw supply w/ steadier gw




b. SW supply has been impaired by gw pumping

i. E.g. Middle Rio Grande, sw supposed to be acquired to offset gw pumping, but it hasn’t been; this goes the other way, allows sw users to tap gw supply



4) Constraints on transfers




a. Cannot be detrimental to existing sw, or impair existing gw 




   (no “detri-pairment”)

II. Types of Transfers


A. Templeton Transfers



1) Templeton v. PVACD (1958)



a. Facts:
i. Templeton = senior sw irrigator on the Rio Felix

ii. Baseflow in river from the shallow valley fill aquifer; shallow aquifer recharged by mtn run-off, upward leakage, and return flows from use of artesian aquifer (much of Templeton’s flow is not “natural”)

iii. Upstream junior begins pumping gw from valley fill, dries up surface supply

iv. Templeton applies to transfer pt of diversion from Rio Felix to a new well, follow his right to its source




b. Held:

i. Ct upholds T’s right to drill the well
ii. Jrs argue that this impairs their existing right; it changes the array of pts of diversion from the source in a way that will impair their access (create new cone of depression, etc.)

iii. But ct allows transfer even though under pure sw ( sw rules, it would not be allowed



c. What else could Templeton have done, rather than drill a well?




i.  Call priority – but delayed effect would probably make it futile





ii. Give up on the water and just sue for damages (NM Products)



2) Templeton Transfers = “a reasonable alternative to priority enforcement” 
b. Transfer of senior sw right to “supplemental” gw pt of diversion allowed EVEN THOUGH it will inevitably impair the existing jr wells
c. For a while, both jr and sr will remain at 100% of supply

d. Once the impairment begins to be felt, priorities kick in, and the sr right wins

e. This system protects the senior right (hence it’s a “reasonable alternative”) but it does cut short the lifespan of jr wells

f. Problems

i. The juniors don’t like it

ii. The river doesn’t like it – impact doubled to keep users at 100% as long as possible

iii. If the river is compacted, those w/ compact rights to surface flows take a hit

g. Under surface water transfer rules, no detriment regardless of priority; under Templeton, priority suddenly matters – it’s okay for srs to impair jrs


B. Clodfelter Transfers


1) Clodfelter v. Reynolds (1961)




a. Facts:
i. Predecessor to City of S.Fe applied to OSE for partial change of pt of diversion to well (out by St. Francis-St. Michaels intersection) to supplement supply from reservoirs, which is inadequate to meet growing demand during dry months

ii. OSE granted right, limiting pumping rate to 1000 gpm and total withdrawals from both reservoirs & well to the water right held by the company (i.e. the reservoir right)
iii. Protestants appealed




b. Held:

i. Ct upholds OSE’s finding of no detriment or impairment

ii. Inherent in sw right is right to transfer, not just sw ( sw, but sw ( gw




c. What were the City’s alternatives?

i. Apply to OSE for a new gw right; Rio Grande basin had been declared, would have heavy burden of proof & late priority date


C. Distinguishing Templeton from Clodfelter Transfers


1) Templeton Transfers are Justified by Priority & Source of Shortage 
a. In Clodfelter, applicant not short b/c of junior gw pumping, but b/c of drought

i. Therefore, it’s NOT a “reasonable alternative” to priority enforcement; no jr is at fault

ii. Clodfelter transfers should have to follow rules much more like      sw ( sw transfer rules, prove no impairment, even to jr rights

b. Clodfelter is a generic transfer; Templeton is a special situation in which a sr right is ALLOWED to impact a jr in a manner that would otherwise be considered impermissible impairment
c. If surface water supply is short due to natural circumstances, seek Clodfelter transfer; if it’s short due to jr gw users, seek Templeton 



2) Herrington v. NM ex rel OSE (2006)




a. Facts:




i.  Hs = senior sw users, supply impaired by upstream domestic wells




ii.  Hs apply to OSE to move diversion to downstream well





iii. Is it a Templeton transfer or a Clodfelter transfer?




b. Held:

i. Templeton and Clodfelter transfers ARE different, and must meet different criteria

ii. Here, Hs have demonstrated a valid surface water right, fed by baseflow, and interception by juniors; evidence on whether well is in same aquifer is mixed, remand to determine that – if so, then Templeton applies 



3) Post-Herrington Rules for Templeton & Clodfelter Transfers

a. Templeton transfer must prove

i. Valid surface water right
ii. Surface water fed in part by baseflow from aquifer

iii. Junior gw appropriators are intercepting the water that would otherwise feed the sw right

iv. The proposed well taps the same gw that was the source of the original sw right

b. Clodfelter transfer must prove

i. No impairment of other rights

ii. Transfers may be downstream, may even be into different aquifer; should be generally w/in the same hydrologic area

c. Templeton requires a closer connection with original and new source, but essentially allows impairment of jrs; Clodfelter requires showing of no impairment, but doesn’t require such a close connection

d. Problem is that both are unsustainable in the long term (especially Termpleton)

Groundwater: Impairment 
I. Overview


A. Basic Principles

1)   Rights inherently transferable; main limitation is must show no impairment of other gw rights
2)   Rationale for seeking such a transfer

a. Basin’s closed – cannot establish a new gw right, but can buy & transfer


B. Impairment vs. Detriment


1) Surface water scheme really protects existing diversions



2) Groundwater scheme doesn’t – it’s not protecting the equivalent of the sw pt of 


     diversion, where the water leaves the common source; appropriators may be 


     forced to deepen wells, etc.

II. Defining Impairment 

A. Definition falls to OSE by default


1) No constitutional or statutory definition



2) Caselaw consistently defers to OSE




a. Heine v. Reynolds ()

i. Ct affirms OSE’s decision to deny application to transfer location of well in RAB b/c new location would impair existing rights by increasing the salt content of existing wells
ii. Ct refuses to read “substantial” into definition of impairment; if OSE says any impairment counts, then it does




b. Roswell v. Berry (1969)

i. Ct affirms OSE’s decision to approve Roswell’s application to move location of its municipal wells, finding that (w/ conditions) it will have only a “negligible effect” on the salinity of existing wells 

ii. Berry argues any impairment is impairment; Ct defers to OSE’s conclusion




c. Roswell v. Reynolds (1974)
i. Roswell applied to move well locations b/c pumping has increased the salinity; but move would increase salinity of wells in “move to” area

ii. OSE approves on condition that Roswell limit withdrawals in order to minimize impact; Roswell appeals

iii. Ct affirms OSE – Roswell failed to prove no impairment 



3) Bottom line – OSE has a lot of power to make conclusions of law regarding what 


    constitutes impairment; cts will defer to expertise


B. OSE’s Definition is Situation Specific
1)   Determination of impairment is similar to determination of whether there is unappropriated water in a basin; varies among basins
a.   Impairment rules are based on rules for new appropriations

i. But not all basins have formal rules/policies yet

ii. Look to how the OSE has decided on case-by-case basis in basins w/o formal rules; how has it determined that there is unappropriated water, or that a transfer will impair?

iii. OSE’s decisions constitute “administrative common law” and once several consistent decisions have been made, any change would be arbitrary 

iv. Water quality may matter, when the change impacts the beneficial use (e.g. increases in salt content that affect ability to use water for irrigation may constitute impairment)

2)   Rio Grande Basin (MRGAA) (closed after 2000)

a.   Impairment = causing the static water level in existing wells to drop more than 2.75’/yr

b.   Source of this rule?



i.  Rio Grande Administrative Area Guidelines (for internal use)



ii. Highly informal, non-binding source; but cts will defer to it
3)   Lea County Underground Basin

a.   Impairment = transfer causes an existing well to no longer have a 40-yr supply from the top 2/3 of the aquifer

4)   Mimbres Basin

a. Impairment = transfer causes existing wells to have to pump from deeper than 230’


5) OSE’s Default Policy – the 80/40 Rule

a. Impairment = reducing the static water level of existing wells by more than 80% in 40 years


i. Why 40 years? Again, the amortization period for the capital

b. Therefore, if applying for transfer in basin w/o rules or much precedent:

i. Right to transfer is inherent

ii. Priority date carries

iii. Determine impairment by modeling the aquifer over 40 years, determining effect on existing wells; if transfer does not cause their static water level to drop more than 80%, no impairment and OSE should approve transfer

(1) Requires modeling intersecting cones of depression

(2) May have three competing hydrologists – OSE’s, the applicant’s, and the protestant’s (although applicant may choose to rely on OSE’s expertise)
c. 80/40 rule gives shallow wells more protection b/c 80% is measured btwn the static water level & the bottom of the casing

d. 80/40 rule = absolute bottom of the barrel in terms of formal rules hierarchy



6) Example: Intel seeks to move wells to Corrales




a. Would impair domestic wells under 80/40 rule




b. But OSE can approve transfer w/ “plan of replacement”

i.    Intel pays to put in a domestic municipal system, whether or not the residents of Corrales want that replacement

ii.   Similar to the private right of inverse condemnation; as long as Intel pays for it, OSE will approve



7) Defining Impairment in Other States

a.   General rule across the West: impairment exists where a new right or transfer would have an unreasonable impact on existing rights 


i. OSE’s interpretation of “unreasonable” = the 80/40 rule
b.   Goal is to balance development w/ protection of existing rights

c.   Generally there is no protection of:


i.   Existing static water level


ii.  Existing pumping level


iii. Existing casing depth

d.   It’s permissible for new rights or transfers to increase the costs of the existing supply, but only by a reasonable amount

 i.   Unreasonable = impossible for existing well to keep operating for reasonable economic life of the well

ii.   E.g. on the Mimbres, may increase costs, but only so long as farmers can still receive reasonable return on investment; continue to make beneficial use of the resource in a reasonably economic way

e.   Base policy: maximize the beneficial use of the resource 

Public Welfare
I. Public Welfare: An Independent Constraint on Transfers

A. Defining “Public Welfare”

1) Public welfare now considered in applications for both new appropriations and transfers

a. Pre-1980s, factor was only included in appropriation statute, not transfer (happenstance)

b. Added to transfer statute to save the constitutionality – OSE considered public welfare in interstate transfers, and El Paso litigation held violation of DCC to treat in-state and out-of-state differently

c. However, factor only considered once in new appropriations (in 1913); otherwise ignored

2) Who should define the public welfare? What should it be?

a. Incredibly open-ended limitation on water development 
b. OSE tends to mask social issues behind technical 
i. Technically trained engineers uncomfortable with such open-ended, qualitative criteria

ii. Reynolds simply considered non-impairment to be a sufficient measure of public welfare

c. If we want to balance culture against economic development, is it appropriate for judges to be making those decisions? Highly subjective, no real “law” to apply
d. Wide spectrum of possible meanings from the narrow “identical to impairment” to anything and everything

e. Term too broad when there is no consensus about what it means

3)  AK Statute attempts to define
a. Lays out factors to consider
i. Benefit to the applicant;
ii. Effect of the economic activity resulting from the application;
iii. Effect on fish & game and public recreation opportunities;
iv. Effect on public health;
v. Effect of loss of alternate uses of water that might be made within a reasonable time if not precluded or hindered by the proposed application;
vi. Harm to other persons resulting from application;
vii. Intent & ability of applicant to complete the appropriation;
viii. Effect upon access to navigable or public water.

b. But doesn’t give any sense of how these factors should be balanced 

c. Ultimately decision may be better explained, but will be no less arbitrary and no more predictable than under NM’s very general law

B. One Attempt to Define “Public Welfare” in NM – the Sleeper Litigation


1) Sleeper Application (1984)




a. Facts:
i.   Developer building second-home subdivision for Texans above Tierra Amarilla; creates a gravel pit during road-building, pit fills w/ water b/c water table high
ii.   Too big to be a stock pond, although this was prior to amendment excluding recreational ponds from that exception

iii.  Ditch association using the waters of the Nutritas Creek below the development sues, OSE orders pond drained

iv.  Developers go looking to buy water rights


(1) Enough to fill once


      (2) Enough to cover annual evaporation losses

v.    Developers found willing sellers, applied to OSE for transfer




b. Does OSE even have jurisdiction here?

i.   It’s an unadjudicated system – under statute, OSE may not have subject matter jurisdiction (parties cannot confer)

ii.   Statute says OSE shall administrate “licensed & adjudicated rights”

iii.  But no one protests, so it doesn’t come up

iv.  Keep this in mind as an issue that could be raised in the future




c. Developers make 3 applications





i.   Purpose of use





ii.  Place of use





iii. Point of diversion




d. Protestants protest on grounds of both detriment + public welfare

i. Statute did not require consideration of the public welfare at that time
ii. Protestants attended the hearing, presented no evidence; they got to hear the whole case presented by applicants and OSE, reveal nothing, take their case to the dist ct de novo




e. OSE approved the transfer, w/ conditions
i.    The conditions are always the key

ii.   Here, OSE included condition that “no water shall be appropriated at any time water is insufficient to meet the demands of the Enseñada ditch” – essentially made the pond into a junior right, even though it was a transfer and should have carried an equal priority to the other users on the ditch!



2) In Re Sleeper (1985)




a. De novo hearing before Judge Encinias



b. Ct denies the transfer on both detriment & public welfare grounds




i.  Detriment: loss of silt that fertilizes the fields






(1)  Rejected arguments that loss of cows’ use of the water or 





      loss of maintenance by decreasing the number of ditch 





      users constituted detriment 





ii. Public welfare: transfer threatens to harm the cultural values of 




    northern New Mexico (“a poor trade indeed”)




c. Risk of this view of public welfare = freeze the culture, turn it into a zoo


3) Ensenada Land & Water Association v. Sleeper (1988)

a. Ct overturns – OSE had no authority to consider public interest, since it was not in the statute at the time of the decision
b. Ct defers to OSE’s interpretation of the statute as allowing denials of applications ONLY if detrimental
c. Silt sufficiently different from salt to support OSE’s distinguishing the two (suspension vs. solution?)
d. No detriment, especially w/ generous conditions on the transfer

C. Acequia Transfer Statute (§73-3-4.1 – 2003)


1) Grants acequia commissions the power to prevent transfers off the ditch 
a. Acequia commissions must first

i. Adopt rules and bylaws requiring commission approval for transfers
ii. Find transfer detrimental to the ditch or other members

iii. Write written decision explaining reasons for decision

b. Commission decisions may be appealed to district ct – std of review arbitrary/capricious, not de novo as w/ OSE decisions
c. Statute focuses on detriment, not “public welfare,” but is essentially a localized community welfare law giving the community additional regulatory power over private property


2) Is “detrimental” here defined the same was OSE defines it?

a. E.g. neither OSE nor the court in Sleeper found that increased maintenance costs to other parciantes constituted detriment

b. Will probably be answered through litigation


3) Is it a taking?

a. The economic value of water comes from its transferability

b. Therefore if bylaws make water right nearly impossible to transfer off the ditch, its economic value has been reduced from tens of thousands of dollars to virtually nil

c. Total economic deprivation? Lucas-style taking?



4) Implementation of the new statute



a. Monticello Community Ditch (Silver City area)

i. Attempted to deny transfer
ii. But acequia had not adopted rules, and did not issue written decision, so ct allowed transfer




b. Acequia de la Cañada Ancha (Chimayo)
i. Jerry Powers opposed development of bylaws; but community adopted 198-2 in January of 2007

ii. Now transfers must go through the commission, but written decisions required




c. La Puente Community Ditch (north of TA)
i. Application to transfer water right off the ditch and upstream to a trout-raising pond

ii. Acequia had not adopted bylaws – pursued a protest as in Sleeper
iii. Unlike Sleeper, OSE now has a public welfare statute they could apply; but they do not

iv. OSE rejected the transfer on detriment grounds – it’s a losing stream, therefore a transfer upstream harms existing access points

v. However, there are two steps to the detriment determination:
(1) Would transfer cause detriment?

(2) Can the detriment be eliminated w/ conditions (so there will be no increase in net depletions)?

vi. The burden is on the applicant, not OSE, to prove the transfer can be done w/o detriment – here, applicant, did not suggest any conditions which would eliminate the detriment

Water Planning
I. Water Planning in New Mexico & Elsewhere

A. California State Water Plan

1) A very large-scale, political decision about moving massive quantities of water

2) Shifts water from the north to the south; focus on wet water

3) Easier to do in CA than NM b/c there is little appropriation or private rights to worry about in the high mountains from which the water is being moved


a. NM has been a hydraulic society for so long that any large-scale transfers trip over a lot of private rights
4) CA’s booming use conflicted w/ the desire of upstream states & communities to retain some unappropriated water to allow for future growth – same problem facing NM communities in regional plans

B. New Mexico’s State Water Plan – 2003 


1) By contrast to CA – “simply shoveling smoke”
a. Lays out extremely general, mom’n’apple pie principles w/o saying how we’ll achieve them or how they’ll interrelate

b. How will we parcel out a limited supply among competing interests?



2) Water Plan Purposes (broad goals, no specifics)
a. Ensuring water is available for the continued & future economic vitality of the State;
b. Ensuring a safe & adequate drinking water supply for all New Mexicans;

c. Developing water resources to expand the available supply;

d. Promoting conservation & efficient use of water;

e. Promoting drought planning;

f. Protecting, maintaining, and enhancing the quality of the State’s waters;

g. Providing for fish & wildlife habitat preservation & maintenance and for river restoration; 

h. Protecting senior water rights;

i. Maintaining & enforcing interstate stream compact compliance;

j. Preserving state administrative authority over the State’s waters;

k. Completing water rights adjudications.



3) Water Plan Implementation Strategies




a. Measurement





i. Meter all water uses




b. Management





i. Implement AWRM




c. Markets





i. Transfer fully appropriated supply to new uses




d. Huge fights over each strategy – many existing users don’t want them



4) Plan will formalize NM’s water law – unclear how much else it will accomplish


C. New Mexico’s Regional Water Plans 



1) 16 regions across the state; planning began 1987, is nearing completion



2) Regional plans come closer to defining public welfare, but it’s problematic

a. Public welfare = keeping the water w/in the region

b. E.g. Taos plan: NO transfers of water out of Taos area; restrictions on watershed-watershed transfers
c. Similar concerns about takings, diminished property values as w/ acequia statute
d. Issue: if we have markets for water, what are the boundaries of those markets? Who should decide?


3) Counties/municipalities attempting to implement a third layer of planning
the State Engineer: an Administered System
OSE Jurisdiction & Limitations
I.  Overview 


A. Two inquiries:



1) Do we have to go to the OSE at all (does he have jurisdiction over this right)?



2) If so, what are the processes we must follow?

II. Limitations on the Power of the State Engineer


A. Limitations from Below

1) OSE is a statutory, not a constitutional construction

a. § 72-2-1 – OSE has general supervision of waters of the state, and measurement, appropriation, and distribution thereof.

b. § 72-2-9 – OSE shall have supervision of the apportionment of water in the state according to licenses issued by OSE and adjudications. 

2) Under 72-2-9’s more limited statement, pretty clear that OSE lacks jurisdiction over unadjudicated pre-1907 sw rights, pre-basin gw rights, and domestic wells




a. OSE claims he has jurisdiction over all rights




b. Issue currently being litigated – we don’t know yet


3) Honey Boy Haven Inc. v. Roybal (1978)




a.  Facts:




i.  1933 – rights on Cow Creek adjudicated 





ii. 1957 – Honey Boy changed point of diversion on the creek, 




    constructed 13 ponds; no permit from OSE




b.  Held: once adjudicated, the rights came w/in OSE jurisdiction and permit 



     was required



c.  “If the water rights of an acequia have been adjudicated, then the OSE 



     must approve any change.”



4) Mendenhall (“inchoate”) Rights

a.   If someone begins developing a gw right before a basin is declared, and finishes it after, then it is considered a pre-basin right not subject to OSE jurisdiction

b.   NM v. Mendenhall (1961)

i.    Landowner began drilling well just outside RAB; OSE declared RAB; landowner completed well w/o permit

ii.   Ct held that right related back to when drilling was begun, and was therefore pre-basin – no permit required

c.   NM v. Rio Rancho (1981)

i.    RR drilled a well outside the RG basin in 1971 and capped it; RG basin extended in 1973; RR didn’t further develop the well for 15 years

ii.   OSE argued 15 years was too long – RR had not proceeded to develop w/ due diligence

iii.  S.Ct. held that in the case of cities, due diligence means meeting the demand that the cities create – since RR didn’t grow much during those years, it had no obligation to develop the right and apply it to use

iv.  This holding vastly expands the Mendenhall doctrine in the context of cities

v.  Demonstrates again the sub rosa preference for domestic water


B. Limitations from Above – Judicial Review



1) OSE decisions subject to judicial review


2) Supposedly de novo; in reality, de facto deference to technical expertise
a. Inherent limits on judicial review:

i.    Primary jurisdiction – may only raise issues that could have been raised w/ OSE

ii.   Exhaustion – may only raise issues that WERE raised w/ OSE

b. Dist cts often just adopt the OSE determinations

c. In Re Carlsbad (1974) – irrigation dist argued that adopting OSE determinations could not constitute de novo review; Ct holds that dist ct reached an independent judgment, irrelevant that it was identical to the OSE’s determination

d. NM is attempting to reform by designating “water judges” – hasn’t helped much yet

e. CO has “water courts” w/ trained judges



3) To get case from administrative hearing to judicial appeal, must follow statutory 


    procedures (“a trap for the wary”)

a. Statute holds that OSE decision final unless notice of appeal filed w/in 30 days

b. Appellant must either:


i.  Serve personal notice on ALL parties to the decision; or


ii. Publish notice 4 times, once a week, w/in 30 days
c. Extremely difficult to accomplish, esp. in a suit w/ many parties – must publish notice of appeal the very next day to meet the deadline

d. Cts don’t want to hear these highly technical cases – they WILL dump the appeal if procedures not followed

i. Angel Fire v. C.S. Cattle (1981) – Angel Fire appealed, but did not personally serve C.S. until 38 days after OSE decision; Ct held that it lacked jurisdiction since AF failed to comply w/ procedures 

ii. Anthony Water & Sanitation District v. Turney (2002) – ASWD failed to publish 4 times before the deadline; Ct holds statute trumps CP rule (since moving issue from administrative agency to cts – cts lack inherent jurisdiction over the issue), and plain language of the statute controls, regardless of how ridiculous the outcome may appear
III.  OSE Processes


A. Parties & Standing


1) Up to three parties involved



a. Applicant – bears burden of proof




b. OSE – has independent duty to assess application; takes a position




c. Protestant(s) – must have standing



2) Protestant Standing

f. Party must be “substantially & specifically affected” by the application

g. Neighboring well = standing; Forest Guardians = no standing

h. Significant limitation on public interest groups – they must find a client w/ standing to protest


B. Procedures


1) Applicant files w/ OSE



2) Applicant published notice




a. The only notice protestants will get; they must respond quickly



3) OSE Hearing – Rules of Evidence apply “to the extent possible”




a. So lots of hearsay & unauthenticated technical documents come in




b. OSE admits most proffered evidence “for the probative value it has”



4) OSE makes determination



a. Denies application




b. Grants application




c. Grants w/ conditions (almost always this one)



5) Applicant or protestants have right to de novo appeal in state district cts
a. MUST follow statutory procedures (see above)
b. Three parties become two – OSE joins whichever side it was on in the determination


6) Appeal to Ct.App. & S.Ct. – but highly deferential to lower cts
Statutory Adjudications
Adjudication Suits: Scope & Procedure
I. Definition

A. Adjudication = massive suits, water equivalent to land quiet title suits



1) All users must be joined b/c water rights determine relative access to a common 


     source

II. Scope: Stream System

A. Rights Encompassed


1) ALL rights to a common source




a. Pre- and post-1907 sw, developed under every NM sovereign




b. Pre- and post-basin gw rights




c. Licensed sw and gw rights




d. Federal & tribal rights



2) Adjudication suit must therefore join all rights on a “stream system”

B. State & Federal Law Requirements

1)   State: § 72-4-17 – “the right to use the waters of any stream system”
2)   Fed: McCarran Amendment (66 Stat. 556) – waiver of fed sovereign immunity “for the adjudication of rights to the use of water of a river system”

a. Crucial b/c necessary to pull fed rights (Indian, FS, NPS) into comprehensive determination of rights from common source
b. But ONLY applies in general stream adjudication 

C. “Stream System” is both a Physical and a Legal Determination

1) EBID v. NMSU (1993)

a.   Facts: challenge to adjudication of lower Rio Grande – not a “stream system” since it’s only part of the river
b.   Held: it constitutes a stream system under both state and fed definition (which are identical) b/c the dam divides the river into two sources – the common source for everyone below EB is EB, distinct from source above 

2) Therefore if there’s a rational reason to identify one piece of a river as a “stream system” for adjudication purposes, NM law allows for adjudication of that piece
a. Pending adjudications of Taos, Truchas, N/T/P are all dealing only w/ tributaries of the Rio Grande
b. Could argue that they should all be encompassed in larger adjudication of RG since mainstem users have an interest in the water they contribute, but they’re being dealt w/ separately

III. Adjudication Procedures

A. Parties & Forum


1) OSE files suit as plaintiff against water users

a. An interpleader action – state doesn’t claim any ownership, but needs to know what the rights are in order to administer them

b. Interpleaders originated w/ banks trying to determine how to distribute assets that don’t belong to them – want cts to make the decisions for them


2) OSE may file in either state or fed ct
a.   McCarran amendment applies to either

b.   Adjudications involving major tribal water rights generally brought in fed ct since tribes hate being in state ct

B. Process



1) OSE decides suit necessary




a. Heavy pressure on the resource, OSE unable to administrate; or




b. Suit btwn two parties gets converted into system-wide adjudication 



2) Perform Hydrographic Survey

a. Goal: determine irrigation history of every tract of land
b. Includes sw rights, ditches, gw wells, domestic wells – hard to locate & map unpermitted wells
c. Map attempts to depict ground truth

d. Examine both current situation & historic: are water rights likely appurtenant to each tract?

e. If tract unirrigated, how long unirrigated?


i.  Four years prior to 1965 = F4 (fallow four), likely forfeited


ii. Examine aerial photos, RR rights-of-way, public land surveys

f. Modern practice = GIS, much more flexible and accurate



3) Suit filed against all claimants
a. OSE bases suit on results of survey 
b. If claimant agrees w/ survey, no need for them to act (even though they theoretically bear burden of proof)

c. If claimant disagrees, must bring proof



4) Offers of judgment

a. State offers judgment of the elements of claimant’s right

b. If claimant rejects, must go to ct – present their evidence on the elements of the right, and the ct decides

i. E.g. in a case like Niccum, where OSE approved the averaging of duties, claimant must go to ct to challenge (such as, pecan grower needs 9 acf/yr, and avg duty only 4)



5) Inter se stage

a. Among the claimants, AFTER rights settled as btwn state and individual
b. B/c rights are both individual and in common – priorities entirely relational and overwhelmingly important

c. Reynolds v. Allman (1967) – Ct held that DP requires there be a second stage in adjudications where claimants may challenge each other’s rights b/c priorities so highly relational
d. But this stage potentially infinite – every adjustment made btwn rights may then be challenged; where are the limits?

e. Hardly matters b/c we’ve never actually reached this stage; adjudications = trial by exhaustion

C. Finality of Adjudications 



1) When is a decision at the first stage final, no longer subject to being reopened?




a. Feds: it’s not final unless the ct says it’s final




b. State: it IS final unless the ct says otherwise




c. Another trap for the wary



2) At the second stage, may only challenge OTHER subfiles, not your own




a. But may challenge every adjustment to other subfiles, hence the potentially 


    infinite nature of the second stage

IV. Current State of NM Adjudications


A. Nine Pending Adjudications


1) State court: lower Pecos, lower RG, Santa Fe, Grants, San Juan




a. Pecos ~6,000 claims of all varieties




b. lower RG 12,000-15,000




c. No attempt to adjudicate middle RG, mother of all adjudications



2) Fed ct: Truchas, Taos, Jemez, Nambe/Tesuque/Pojoaque




a. NTP = Aamodt; longest running fed ct case, 2,500 claims, 4 pueblos


B. Three completed adjudications



1) Mimbres, ~900 claimants, first fed FS claims



2) Gila, ~900 claimants 



3) Vermijo


C. CO system



1) They require that rights be re-filed every year or they lose their priority



2) But CO started w/ a comprehensive, adjudicated list; we never had one
V. Alternatives to Adjudication


A. Informal determinations water right by water right as they are sold & transferred


1) No need for omnibus adjudications



2) For each sale, OSE must determine attributes of the right



3) Under Reynold’s Rio Grande plan, all sw rights must eventually be sold & 



    transferred to the wells


B. Make water proceedings analogous to bankruptcy proceedings


1) Similar goal – distribution of limited assets among numerous claimants



2) Bankruptcy proceedings much faster, more limited notice – proceed in rem rather 


    than in personam



3) S.Ct considering adopting by procedural rule



4) Lots of constitutional DP questions


C. Reverse the Process 
1) Put burden on the claimants to come file accurate claims w/in 2 years or right forfeit

2) Similar to a formal, binding declaration process

3) Problem #1: inflated claims – everyone would claim the oldest, largest water right, OSE would be in same position it is now, straightening them out

4) Problem #2: just like the land grants, many of the oldest, most legit wouldn’t file for lack of knowledge, resources

a.  Political disaster


b.  Communities already see adjudication as extension of land grant 
  
  
    dispossession

Constraints on the State Law of Prior Appropriation 
Federal Water Rights in the State System
I. Non-Indian Federal Implied Reserved Water Rights

A. Characteristics of Federal Reserved Water Rights


1) Federal reserved water rights are based on express reservations of land

a. In the beginning, ALL land in the US was potentially federal; federal public domain, title originates from the sovereign

b. Feds have power to withdraw & reserve land from the public domain

i. Withdrawn = no longer open to certain uses & activities (e.g. homesteading); always subject to valid existing rights

ii. Reserved = held by the fed govt for a particular purpose



2) Federal reserved water rights are IMPLIED from explicit withdrawal & reservation 

    of land


3) Federal implied reserve water rights = judicially created doctrine




a. Congress almost never expressly reserves water rights




b. Therefore cts have the power to determine if they exist & their elements




c. W/o this doctrine, feds would have to appropriate necessary water under 



    state law




d. Over time, cts have narrowed the doctrine & what they’re willing to imply



4) Federal reserved water rights carry both priority & quantity

a. Priority = date of reservation of the land; in contrast to state priority = date of intent to apply to beneficial use (e.g. date permit application filed)

b. Quantity = amount of water necessary to satisfy the purposes of the reservation
c. Fed water rights’ priority & quantity are real & enforceable, allow the fed rights to be administered in the state system; but they’re based on entirely different factors than state priority & quantity



5) Reservation is:




a. FOR the purpose of the reservation (e.g. tribal farming in Winters) 



b. FROM appropriation under state law




c. Attaches to UNAPPROPRIATED water as of the date of the reservation


6) Fed Rights are Significant & Extensive

a. In NM, the FS owns the 11% of NM land where most of our water originates

b. Feds own a total of 33% of land in NM; up to 96% in NV


B. Development of the Doctrine



1) Winters v. US (1908)



a. Facts:
i. May 1, 1888 – treaty established Ft. Belknap Indian reservation on the Milk River in MT

ii. Purpose of the reservation = civilize the Indians, convert from nomadic lifestyle to sedentary agricultural one

iii. Upstream parcels opened to homesteading; homesteaders settle & appropriate water under state law (by diverting & appropriating to beneficial use)

iv. Settlers ultimately divert most of the water in the river, preventing it from reaching the rez

v. Under MT law, the tribe would have no water right; but US argues it does have one




b. Issue – does the tribe have a waster right even through the reservation of 



    land was silent as to water?




c. Held: 
i. Yes – ct established doctrine of implied reserved water rights

ii. When the land was withdrawn & reserved, enough water to fulfill the purposes of the reservation was also reserved

iii. Priority = May 1, 1888

iv. Quantity = enough to allow the tribal members to become farmers



2) US v. Rio Grande Dam & Irrigation Co. (1899)




a. Facts:

i. English investor Nathan Boyd sought to dam the Rio Grande at Elephant Butte
ii. Feds sought to stop him from doing so




b. Held:

i. General rule:


(1)  Title to land comes from the US


(2)  Title to water comes from the states (US delegated to 
  
       them under 1877 Desert Lands Act & other statutes)

ii. But some aspects of water are NOT controlled by states

iii. US holds lands as both a proprietor & a sovereign; its sovereign powers limit the application of state law

iv. US retains sovereign interest in: 


(1)  Navigation – easement to ensure uninterrupted 
 
   
       navigability

(2)  Water that may be needed for use on the fed public lands

v. But ct conflates riparianism w/ p.a. “In the absence of specific authority from Congress a state may not by its legislation destroy the right of the US, as owner of lands bordering on a stream, to the continued flow of its waters; so far at least as may be necessary for the beneficial uses of government property”



3) California Oregon v. Beaver Portland Cement (1935)




a. Facts:
i. Senior land patentee perfected a state water rights later than a junior land patentee

ii. The downstream senior patentee argued that the older land right gave it a superior water right




b. Held:

i. Ct affirmed that title to land comes from feds, but title to water comes from states

ii. “following the act of 1877 if not before, all non-navigable waters then a part of the public domain became publici juris, subject to the plenary control of the designated states” 

(1) If state control is truly plenary, then even the FS should have to follow state procedural & substantive law in acquiring water rights

(2) But as much as state engineers loved it, the language is flat-out dicta

iii. Therefore the senior state-based water right (of a private party) is superior to the junior, regardless of when the land was patented



4) AZ v. CA (1963)




a. Held: Reserved rights doctrine applies to ALL federally reserved lands

C. Modern Doctrine


1) Cappaert v. US (1976)




a. Facts:

i. 1952 – Truman reserved Devil’s Hole Nat’l Monument; proclamation emphasized remarkable pool & pupfish
ii. 1968 – Cs begin pumping interrelated gw; the pool begins to drop

iii. When Cs went before NV OSE to request transfer of wells, NPS protested; OSE rejected standing b/c no fed water right

iv. US brought suit to enjoin the pumping, claiming fed right w/ priority of 1952




b. Held:

i. NPS has a reserved water right, priority of 1952
ii. Priority is real

(1) The right is senior to all later rights; if the Cs had begun pumping earlier, they could drain the pool

(2) No sharing shortages

(3) Priority not sensitive to all the investment Cs have made in developing their wells ($4 million); not sensitive to the fact that Cs had no notice

iii. Quantity = enough to keep the water in the pool at a certain level, not have it be affected by gw pumping

(1) Sort of a negative quantity

(2) Like a vertical instream flow right – other users must leave a minimum amount of water in the system

iv. Was this reservation “express”?

(1) Justice Berger claims it is b/c proclamation explicitly references “pool”

(2) But referencing the water is NOT the same as referencing a reserved right

(3) To be express, would have to state that it is reserving sufficient water to maintain the pool from any subsequent appropriation under state law

(4) Reservations may also expressly deny the reservation of any water rights, as many of Domenici’s land reservation acts do



2) US v. NM (1978)



a. Facts:
i. Adjudication on the Mimbres, FS claims reserved water rights for instream flow (wildlife), recreation, stockwatering, & aesthetic purposes
ii. FS rights had not been adjudicated before

iii. When forests withdrawn (under 1897 Organic Act), Congress did not expressly reserve water rights

iv. Therefore any water rights must be implied reserved water rights, based on the purposes for which the reservation was made

v. To determine the water rights of the FS in the late 20th century, look to the intent of Congress in the late 19th – case centers on legislative history




b. Held:

i. Ct takes extremely narrow view of reserved water rights: but for the reservation of water rights, would the fundamental purpose of the reservation be entirely defeated?

ii. Here, purposes of reservations:

(1) Furnish continuous supply of timber – timber doesn’t require much irrigation, won’t get much water for this; maybe a little for fire suppression

(2) Secure favorable conditions of water flows – but for downstream users, not the forest itself

(3) Improve & protect the forest – could arguably require significant water for wildlife, riparian habitat; but ct reads this phrase out of the Act as an independent purpose

iii. 1960 MUSYA did not establish any reserved rights

(1) It COULD have – it expanded the purposes of the nat’l forests to include recreation, range, wildlife – but priority would be too late to secure much (if any) wet water (right attaches only to unappropriated water at time of reservation)
(2) US argued that MUSYA simply articulated purposes implicit in 1897 Organic Act, so that should be the priority date; ct doesn’t buy it

(3) Rehnquist finds MUSYA creates no rights at all b/c it is explicitly “supplemental to, but not in derogation of” existing purposes, therefore the purposes it articulates are secondary, and water rights are ONLY reserved for primary purposes (the but for test)

iv. Priorities of the limited rights FS does have = dates of the reservations; one forest may have many different dates as its boundaries were shrunk & expanded

v. Why did ct take such a pinched view?

(1) Judicial doctrine – rights are implied, ct is reading intent into silences in congressional text

(2) Where Congress has acted, it’s generally deferred to state law (e.g. Desert Lands Act); reserved rights are a judicially created exception

(3) State’s rights emphasis of Rehnquist court



c. Decision has created huge problem for the FS as it’s transformed from a 



    timber agency to a recreation agency
i. Modern needs, purposes, & primary activities of the national forests don’t fit the S.Ct.’s interpretation of the 1897 conception

ii. W/o a legal water right, FS has no way to protect its water resources, enforce its claims

iii. FS has had to attempt alternative strategies to resolve its primary concern – diversions by upstream water users (often on land patented before the forest was withdrawn)



3) Modern strategies to secure FS water rights



a. Buy out the water rights of upstream inholdings
i. If no one is diverting upstream, water left in the river de facto

ii. May buy out directly or use eminent domain, though it’s reluctant to pursue the latter

iii. Problem = it’s expensive & getting more so



b. Apply for rights under state law

i. Problem = states may not recognize instream purposes for which feds seek the water (NM certainly didn’t)



c. Develop a whole new theory – federal non-reserved water rights

i. Proposed by 1979 Krulitz Opinion – feds argued that they had a basic right to all unappropriated water since they owned it all before they delegated power over it to the states; the power that was delegated may be revoked 
ii. Under this theory, if unappropriated water was available, feds could simply claim ownership over it for any purpose it wanted b/c it still owned everything that hadn’t been appropriated (wouldn’t amount to much wet water at this point) 
iii. Theory ultimately rejected; replaced w/ idea of preemption 

iv. Preemption – feds have broad power to preempt state law (commerce & property clauses); but that preemption must be explicit, & Western congressmen will never agree to it



d. Prove in court that the purpose of “favorable conditions of water flows” 



    requires instream flows through the forest 
i. Show that the best way to maximize water yield to downstream users is to maintain healthy streams, bankful conditions ON the forest reservations 
ii. CO Water Court No. IV – huge trial, world class historians & the best geomorphologists in the country testified; but ct refused to recognize an expanded FS water right, directed the FS to control the water by controlling the use & occupancy of its lands; DOJ refused to appeal the decision



e. Control access to the water resource by controlling the land

i. Feds may deny access across their land to develop & transport the water; override the state-based right of private eminent domain

ii. But this turns the FS into something very much like a riparian owner

iii. Bypass flows controversy 

(4) Most of CO cities’ water supply stored behind dams built on land leased from FS

(5) As leases expired, FS conditioned renewal on restoration of minimum flows below the dams to restore fisheries

(6) Cities argued FS couldn’t do that b/c it had no right to the water; FS argued it wasn’t about water rights, but land use controls, and it had every right to control use & occupancy of the lands

(7) Ct upheld the FS strategy

iv. Land use controls vs. direct claim of water rights

II. Endangered Species Act – De Facto Regulatory Water Rights?

A. Regulatory water “rights” 
Regulatory rights = no priority, no quantity; simply a fed ability to control the exercise of water rights in the state system

Paramount, but not prior: rights to water do not trump b/c they are earlier, but b/c they are legally superior 




a. Based not on priority, but fed supremacy




b. Fed govt limited, but supreme; state govt general, but subservient




c. State water rights inherently subject to fed regulation




d. Unclear whether state power to regulate water rights is even based on 



    states’ inherent power, or on a cession from the feds



3) Feds always have the power to preempt states




a. US v. NM: the question is of intent, not power



4) Probably the only law that can keep water in Western rivers

B. Endangered Species Act


1) Federal regulatory regime w/ the power to entirely displace the state water rights 


     regime that it regulates



2) Key provisions



a. §4 Listing





i.   Must be based on best scientific info available





ii.  May be by petition or on agency’s own initiative





iii. Critical habitat must also be designated




b. §7 Federal Action

i. Fed agencies must consult w/ FWS to determine if their actions are likely to jeopardize the survival of a species, or adversely modify critical habitat

ii. But only applies to actions where there is “discretionary federal involvement or control”




c. §9 Prohibition on Taking/Harming Species

Harm includes habitat modification that actually kills or injures by significantly impairing essential behavioral patterns, such as breeding, feeding, or sheltering
Often complex problems of proof, causation w/ water projects




d. §10 Habitat Conservation Plans





i.   Authorizes incidental takes under agreement btwn feds & persons 




     responsible for the take


C. Silvery Minnow Saga


1) Timeline



a. 1994 – minnow listed

i. Once endemic throughout the Rio Grande & Pecos, now only found btwn Cochiti & Elephant Butte
ii. Prevented from moving throughout even that range by MRGCD diversion dams

iii. Critical habitat ultimately listed, after delay – Cochiti to EB, minus the pueblo-controlled areas




b. 1996 – beginning of major drought cycle, irrigation diversions led to 



    massive fish kill; three years of stakeholder discussions ensued




c. 1999 – enviros filed suit




d. 2001 – FWS issues revised BO that allows drying of the river below San 



    Acacia; essentially says the action IS going to jeopardize, but there’s no 



    reasonable alternative




e. Litigation punctuated by extreme drought, minnow crises, series of 




    injunctions to prevent extinction




f. 2003 – 10th Cir rules in minnow’s favor in Silvery Minnow v. Keys




i. Take San Juan water from Heron for the minnow if necessary (but it 



   never was – it rained)




g. Domenici passed rider on appropriations bill barring use of San Juan-


  
    Chama water for ESA purposes




h. Injunction upheld by 10th Cir expired; decision vacated



i. Agreement negotiated w/ City of Albq





i.  Minnow plaintiffs agree not to seek SJ-C water ever again





ii. City provides 30,000 acf of storage in Abiquiu for envi purposes, 




    check-off program, funding





iii. Takes care of the SJ-C water; MRG water back before the ct now




j. No water has ever been taken involuntarily for the minnow


2) Legal issues – how does the ESA apply to the Rio Grande River?




a. It’s a highly federally-controlled river



b. San Juan-Chama Project




i.  Huge federal project bringing ~100,000 acf across the Great Divide





ii. Water contracted by feds to Albq (50%) , MRGCD (25%), other 




     cities & water users (25%)




c. Middle Rio Grande Project – ~1 million acf of native water

i. Feds stepped in and rebuilt all the waterworks when MRGCD bankrupt

ii. Feds own the facilities, management controlled by statute, contracts

d.  Feds argued that they lacked the discretion to alter their water 
     management regime on the river b/c they were bound by the delivery 
     contracts; enviros argued that they DID have discretion and therefore had 
     to consult w/ FWS regarding jeopardy
i. In theory, the agencies could “short” the contracts, use water that would otherwise be delivered for the minnow instead
ii. But there are lots of other options – irrigation efficiency improvements could increase flows in key stretches, etc.




e. Silvery Minnow v. Keys (2003)
i. Ct held that agencies DO have necessary discretion to manage water works in manner that complies w/ ESA
ii. Principal opinion found that the contracts, written under the reclamation acts & subject to subsequent amendments, explicitly reserved agency discretion (ct also cited “shortage clauses” barring liability for shortages in quantity of water due to drought “or other causes”

iii. Concurrence agreed on grounds of unmistakability doctrine – all fed contracts are subject to subsequent legislation of the sovereign, absent unmistakable terms to the contrary

iv. Dissent argued delivering on the contracts was not agency action; contracts do not reserve discretion; doctrine of unmistakable terms does not apply 




f. Results of the Lawsuit 

i. Has precipitated some positive changes – river restoration & minnow recovery efforts, collaborative program, forbearance efforts, SWR

ii. But many obstacles remain – growing cities, increasing demand on a finite supply, climate change, expensive actions limited by budget constraints
Indian Water Rights
I. Federal Reserved Indian Rights

A. Compared to other Fed Implied Reserved Water Rights 


1) Shared Source: Winters 

a. Origin of all implied fed reserved water rights, but specific Indian context – withdrawal & reservation of land was for tribes



2) Potentially different determination of priority 




a. Fed reserved rights for other lands – priority = date of reservation




b. Indian right COULD be that date; but could also be aboriginal right dating 



    from time immemorial 




c. Winters itself was contradictory on this point, stating both:

i. It’s ridiculous to believe that Indians knew land valueless to them w/o irrigation “and yet they made no reservation of waters”

ii. “That the govt did reserve them we have decided.”
iii. So who reserved – the Indians or the govt? Determines whether date is May 1, 1908 or time immemorial


3) If water right aboriginal, it attaches to ALL water; while reserved rights only to 


    unappropriated water as of the date of the reservation


4) Opposite presumptions apply

a.   Under US v. NM, std fed reserved water rights are very narrowly construed – only the amount absolutely necessary to achieve primary purposes of reservation
b.   But under canons of construction of Indian law, Indian rights must be broadly construed – Winans holds Indians reserve all rights not expressly granted (doctrine of reserved rights), ambiguities interpreted in their favor, etc.



5) Like other fed rights, once we have a priority & quantity, they can be administered 


    along w/ all other rights in the state system

B. Determining Priority & Quantity (PIA vs. Homeland Std)



1)  AZ v. CA (1963)




a. Adjudication had to determine rights of the Gila tribes




b. Ct treated water rights as fed reserved rights





i.  Priority = date of reservation





ii. Quantity = amount necessary to accomplish primary purpose – turn 



    nomadic Indians into farmers; ct applied PIA


2) PIA – Practicably Irrigated Acreage



a. “those acres susceptible to sustained irrigation at reasonable costs”



b. Water right will be amount necessary to irrigate all the land that could be 



    irrigated under this std




c. Have to use this estimate b/c the right is NOT based on actual past use; no 



    on-the-ground assessment, only paper engineering models



d. Inquiry 1: “sustained irrigation”





i.  Look to terrain, elevation, soils




ii. But engineers will tell you ANY land can be made susceptible to 



  
    sustained irrigation question is at what cost?




e. Inquiry 2: “reasonable costs”

i.    Compare projected revenues from project to costs – will the project bring in enough revenues to pay for itself (over 40 years)?

ii.   Determination made at time of legal decision (technology, prices at that time)

iii.  Must discount revenues earning in the future – discount rate applied is often key to whether project meets the std

iv.  One way to make the project cost-effective is to plan on specialty crops – strawberries, Christmas trees, asparagus – and eliminate labor costs (either b/c unemployment so high on rez the jobs are a boon not a cost; or b/c the plan is “you pick it” scheme)

v.   Increase the revenues to increase the PIA to increase the ultimate water right that will almost certainly be used for something completely different




f. Criticisms of PIA
i.    Unfair – it favors flatland tribes on mainstem rivers, disadvantages mtn tribes

ii.   Results in paper rights; questionable whether they can be cold off  the reservation
iii.  The basis of the water right is a type of development most tribes aren’t actually going to pursue

iv.  Promotes fanciful irrigation projects that will never be built


3) NM v. Lewis v. US/Mescalero Apache Tribe (1993)
a.   Facts: tribe situated in high altitude, mountainous region, completely unsuited to farming
b.   Dragged into state ct under McCarran Amendment as part of Pecos adjudication 

c.   Priority: 1873, 1852, or time immemorial?

i.    State argues 1873, the date of the first Exec Order defining the boundaries of the rez

ii.   Tribe argues at least 1852, date of peace treaty promising a rez; or aboriginal right from time immemorial

iii.  Crucial difference b/c btwn 1852-1873, lots of non-Indian settlement on the lower Rio Hondo, and if tribal right 1873, it is inferior to many other rights

iv.   Lower ct held for state; Ct.App reverses 

v.   Priority = 1852, the date the reservation was promised; even though this means the implied water rights is based on an implied, not express, reservation of land

vi.  Ct admits to importing 21st century values into 19th century history for the sake of justice

d.   Quantity: PIA

i.    Tribe’s engineers develop two hypothetical projects based on specialty crops, zero labor costs, very low discount rate. which would justify diversion right of 17,000 acf/yr

ii.   State argues for much lower right – 2,300 acf diversion, consumptive right of half that

iii.  Lower ct holds for state; Ct.App. affirms

iv.  Tribe bears the burden of proof on PIA, despite normal canons of Indian law
v.   Tribe has used the small right it did receive to support recreation-based economic development



4) In re Adjudication of Gila (2001)

a. Facts: Gila tribes would have received a LOT of water under PIA; ct instead develops & applies the alternative “homeland std”
b. Homelands std based on purpose of reservation being to provide a permanent, livable homeland; quantity of water rights should be based on amount necessary for that purpose

c. Ct applies “fact-intensive inquiry that must be made on a reservation-by-reservation basis”
d. Inquiry = what is the tribe actually going to use the water for?

i. Look to land use plans, economic development plans

ii. Consider domestic use, industrial if that’s planned, agricultural if that’s planned

iii. Basis is no longer the pure agriculture std of PIA but the homeland std which looks to the realistic plans of the tribe



e. Mescaleros would have done better under this std than PIA



5) Era of Settlement

a.   Rather than litigating, many tribes are turning instead to political settlements of their claims

b.   Better for them b/c they get:


i.   Actual, wet water


ii.  Federal funds to develop the water


iii. State cooperation

c.   Jicarilla Apaches settled claims, received 6,000 acf of SJ-C water which they currently lease to Santa Fe

II. Pueblo Rights

A. Pueblo rights distinguished from federal reserved Indian rights
1) Federal reserved rights are a judicial implication of congressional intent in making an express reservation

2) The federal government never held title to the lands of the pueblos – it was never part of the public domain – therefore the federal govt never made a reservation of any of this land from which the court can imply a reservation of water

a. US confirmation of pueblo grants = quitclaim for 18,000 acres/pueblo

3) Congress could have expressly reserved water for the pueblos (for whatever purposes it expressed), but it never did so


B. Origins of Pueblo Water Rights



1) Pre-Spanish Rights



a. NPT (Nambe-Pojoaque-Tesuque) has always been water short 




b. No record of the legal regime that governed before the Spanish era


2) Spanish Period – 1540-1824
a. Basic law of all of the Spanish “ultramarine holdings” (colonies) = Recopiliacion de Leyes de los Reynos de las Indias
b. Indians were wards of the Crown; supposed to be afforded special protections

i. One protection = an 18,000 acre (four square league) pueblo zone supposed to be defended from encroachment; but never clear if this was actually a property right, since it wasn’t based on use 

c. Civil law – highly organized body of decrees

d. Book IV, Title 12, Law 18 

i. Indians shall be given all the land on which they have constructed ditches or improvements, such that by their personal industry they have fertilized the land, are reserved in the first place and in no case can they be sold or alienated 

ii. Difficulty interpreting 17th century Spanish; did terms of art like “reserved” mean then what they mean today?
iii. Consistent w/ our understanding of the fundamental principle of Spanish property rights: they are based on human intervention that makes nature do something it wouldn’t otherwise do – irrigated land in the desert being the classic example 
e. Spanish law applied on the ground – NPT basin

i. 1702, Ignacio Roybal’s request for a grant West of the river denied b/c the surveyors found a pueblo irrigation ditch there; instead granted a tract btwn San Illdefonso & Pojoaque – since  that land was unimproved, it was open & unoccupied under Spanish law

ii. Grant grew into the town of Jacona

iii. Similarly, Juana Lujan grant grew into El Rancho

iv. 1762 San Illdefonso sues, claims the grants are encroaching

v. 1763 Spanish court rules against the pueblo, confirms the Spanish holdings despite the fact that they are inside the boundaries of the four-square-league pueblo “grants”
f. Mechem held that Spanish law granted the pueblos flexible, expanding water rights to as much water as they needed (“para sus sustento”); use determined by need at any given time


3) Mexican Period – 1824-1848



1) Big black hole in our historical understanding of this time period





a. We don’t know how the law was being applied on the ground 




2) Mexican govt eliminated all official racial distinctions, so no special 



    treatment for Indian rights


4) Territorial Period – 1848-1912
a. 1848 Treaty of Guadalupe-Hidalgo transferred sovereignty to US 

i. Treaty pledged to protect property rights acquired under the antecedent sovereigns (Mexican, Spanish, maybe indigenous?)
ii. Feds needed to establish what those rights were so they’d know what they owned
b. 1856 US confirms pueblo land grants based on four-square-leagues
c. 1877 Joseph decision

i. Held the pueblos were too civilized (“they’re like Shakers”) to be included w/in fed Indian Law, including 1834 Non-intercourse Act, which prevented adverse possession from running against tribal property

ii. At stake in this decision were all the non-Indians (more numerous at this point than the Indians) living within the boundaries of Indian grants, who’ve been there for hundreds of years now
d. Unchecked encroachment on pueblo lands results

e. Territorial govt even tried to tax the lands; in 1897, Congress stepped in and put a stop to that



5) Statehood 1912-present 
a. 1912 Enabling Act of statehood

i. Congress forced NM to include in its constitution, as condition of approval, an acknowledgement that pueblos are Indians and their grants are Indian country

ii. Unclear if adverse possession runs in Indian country
iii. Shortly after NM receives statehood, Sandoval incident occurs; NM argues that provision of constitution is unconstitutional

b. 1913 Sandoval decision

i. Fed govt has plenary power to determine who qualifies as an Indian; and they’ve decided the pueblos count
ii. Ct went further and held that pueblos had ALWAYS been wards of govt, overruled Joseph 

iii. This meant no non-Indian could have good title w/in the confirmed pueblo grants; only Congress may grant such a right, and Congress has not

iv. Non-Indians have no claim to water sources that serve the pueblos regardless of how long they’ve been there

v. Pueblos retain first priority to what they need – the right they had in 1848

c. Hanna ejectment suits 1917-1923
i. Suits filed by fed attny on behalf of the pueblos to eject all non-Indians

ii. Prompted a political compromise to short circuit the suits
d. Pueblo Lands Act of 1924

i. An exercise of Congress’s plenary power over Indian affairs 

ii. Federal adverse possession law: Congress agreed to recognize non-Indian rights w/in the pueblo leagues if settlers could show they’d been there 25 years in good faith
iii. Pueblos would be compensated for all the lands lost to non-Indians

iv. Over 6,000 non-Indian claims; pueblos ultimately lost ~98,000 of the 300,000 acres that has been confirmed to them; the lands they lost were the richest and most fertile

v. BUT, Pueblo Lands Board held that they hadn’t lost ANY water, b/c they retained a prior & paramount right to as much as they needed for the land they retained 

e. Settlement of 1933

i. Congress significantly increased compensation from Board’s recommendations – to compensate for lost water rights as well as lost land
ii. Added § 9: “Nothing herein contained shall in any manner be construed to deprive any of the Pueblo Indians of a prior right to the use of water from streams running through or bordering on their respective pueblos for domestic, stockwater, and irrigation purposes for the lands remaining in Indian ownership, and such rights shall not be subject to loss by nonuse or abandonment thereof as long as title to said lands shall remain in the Indians” 
iii. Many pueblos used the funds to buy back land & water


C. Modern Nature & Extent of Pueblo Water Rights – the Mechem Doctrine
1) Unique – nothing else like this doctrine exists, and it’s never been confirmed by a higher court

2) Mechem’s reasoning:

a. 1848 Treaty guaranteed pueblos expanding (“para sus sustento”) rights

b. But the 1924 & 1933 Acts confirmed non-Indian titles to land & water; pueblo rights could not continue expanding after this time w/o encroaching on those rights

c. Therefore, the NPT pueblos are entitled to a first priority right to water needed for as much land as they irrigated between 1848-1924 (HIA)

3) Priority = first priority, aboriginal rights
4) Quantity = Historically Irrigated Acreage (HIA)

5) All pueblo rights include both surface waters appurtenant to lands & hydrologically interconnected groundwater

6) Three types of water rights held by NM’s pueblos:



a. First priority rights (based on lands recognized by earlier sovereigns)
i. Lands irrigated 1848-1924 and still retained by the pueblos
ii. Replacement lands, acquired w/ compensation dollars (once the lands are reacquired, they regain the aboriginal priority, not the junior, non-Indian right that may have attached)

iii. Pueblo domestic use, measured by 1924 use; controversial b/c pueblos so small & underdeveloped at that time, some argue they shouldn’t be limited to the technology of that time




b. Reservation rights (Winters)




i.  Lands set aside for pueblos by Exec Order or Congress (some of 



 
    Nambe, etc)





ii. Quantity = PIA; Priority = date of reservation




c. State law rights





i.  All rights acquired after the settlement takes effect will be 





    governed by state law


D. Aamodt Litigation & Attempted Settlement (Peter Chestnut, Attny for San Illdefonso)


1) NPT basin adjudication




a. Ps = state, US, pueblos




b. Ds = thousands of non-Indian water users



10th Circuit (1976)
a. Pueblos have the right to retain private counsel, as well as being represented by US in its role as trustee

b. Pueblo rights are NOT subject to state law; their rights are prior to those of the non-Indians recognized by the Pueblo Lands Act


2) Mechem – District Court of NM (1985)

a. Pueblos hold an aboriginal, first priority water right

b. But only to lands irrigated 1848-1924 and still owned by the pueblos; HIA rather than PIA

c. Enjoined OSE from issuing permits for domestic wells beyond indoor use; negotiated agreement to allow outdoor use in return for strict constraints on total use (3/10-7/10 acf rather than 3 acf/yr); all wells must ultimately be metered

d. Mechem ruling included all hydrologically connected gw; a huge problem, since wells are most junior rights, yet they have constant access to water, while more senior sw rights may not



3) Proposed Settlement – 2006

a. At first state wanted to litigate everything b/c this case will determine extent of all pueblo water rights; but eventually they gave in, movt toward settlement

b. All parties have agreed on settlement judge, basic hydrology of basin

c. Limits on pueblos

i. Pueblos agree to share shortages w/ non-Indian irrigators (forbearance program); once the non-Indian acres leave irrigation (declining by ~1% a year), they lose this shortage sharing priority

ii. New pueblo rights must be acquired under state law

iii. Pueblos agree first priority applies only to existing uses, not all potentially irrigable acres

d. Limits on non-Indian users

i. NO new wells, even domestic, unless a sufficient water right is acquired and transferred in (significant limit on growth; those people affected are not at the table and do not get to have a voice; over time, limit should help the aquifer & riparian systems)

ii. Limits & meters required for existing wells

iii. Non-Indians no longer required to hook up to regional system; they may choose to do so (huge bone of controversy in the proposed 2004 settlement, since communities suspicious of loss of control over water supply, potential costs)

e. Settlement requires importation of dollars and water

i.     Dollars = fed funds for project to capture water at San Illdefonso (50 yds above Otowi) and distribute through regional system

ii.   Water = must buy some rights to make it work; SJ-C water, etc; problem is the price is going up, acequias have new veto power, many more buyers than sellers in the water mkt…
f. Enforceability: OSE is water master over state water rights by his authority as a state official, and over Indian water rights based on his appointment by the court

g. 2006 agreement has been signed by seven govts, but not the US; if they don’t agree and kick in the funds, it will fall apart

h. Alternative = continue the litigation over priority enforcement 


i. Ct could decide to enforce settlement terms against parties even if 
 
   no agreement reached

Interstate Water Rights
I. Overview


A. Fundamental Principles


1) Every state has the right to an equitable share of an interstate river or stream


2) Interstate obligations trump state water rights

a. Like Indian water rights & ESA water
b. “Hinderlider water” – water to meet compact obligations need not be obtained according to state law; it comes first and it comes from anywhere

i. E.g. if it weren’t for special compact provision, we could dump CID water to meet our Pecos Compact obligations, despite the fact that CID is senior to Roswell and many upstream users



3) Hinderlider v. La Plata River & Cherry Creek Irrigation Co. (1938)

a. 1921 La Plata compact btwn NM & CO worked out each state’s obligations on the river
i. River heads in CO, flows into NM and joins the San Juan

ii. Flow-based compact, governed by 2 gauges – one above Durango, one at state line

iii. December-February, each state may take as much water as it wants

iv. March-November, compact governed by three stages

(1) If flow at state line >100 cfs, CO may divert as much as it wants

(2) If flow at state line < 100 cfs, then CO must reduce its diversions to provide at the state line either 100 cfs or 50% of the flow at the upstream gauge, whichever is less

(3) If flow is so low that neither state can benefit from use of only half the river, the state OSEs may agree to rotate uses so that each state gets the full flow for alternating two-week periods

b. 1923 drought year, states go to stage 3 and CO cuts off the ditch co’s irrigation water; the ditch sues, claiming that as a senior state water right holder, CO is taking its property right by enforcing the compact

c. S.Ct. holds that the interstate obligation trumps the state right – the state water right attaches ONLY to the state’s equitable share of the river, even if a greater water right was previously conferred under state law
d. Also, ct holds that the state need not follow state law to meet compact obligations, because they are superior to state law (Congress ratifies; supremacy)


B. Dividing the Waters – Three constitutional ways to achieve equitable apportionment 


1) Act of Congress



a. Only used twice

i. Boulder Canyon Dam Act (1928) – dividing the water in the lower CO btwn AZ, NV, CA & NM, since the Colorado Compact only split the resource btwn Upper & Lower basins; 1963 AZ v. CA upheld the Act even though AZ never agreed to it
ii. Truckee-Carson division (1992) – CA & NV agreed on the split, US on behalf of the tribes didn’t; congress overruled




b. Congress doesn’t want to get into these issues



2) Original Jurisdiction Equitable Apportionment Suit by One State Against Another 


    Before the Supreme Court



a. S.Ct. no more enthusiastic than Congress to take on these conflicts; only 



    three such suits have been brought



b. CO v. NM (1980, 1984)
i. Dispute over the Vermijo River, which heads in CO, flows into NM; fully appropriated by NM, no CO uses

ii. CO sought to appropriate some water (steel co applied for right), argued it should get some of the water by virtue of the fact that the source of the water is in CO

iii. CO granted the right; NM users sued to enjoin in Dist of NM; CO sued for equitable apportionment before S.Ct.

iv. S.Ct holds that the source of the water is not determinative, only one of the factors considered; equity = flexible, individualized judgment

v. Other factors considered:


(1) Priority of appropriation (the law of the states)


(2) Efficiency of current uses

(3) Balance of benefits to one state, harms to the other
vi. CO argued that NM’s uses extremely inefficient, water could be made available through efficiencies

vii. Ct holds burden on NM to show harm (Easy since river fully appropriated); on CO to show benefits outweigh the harm by clear & convincing std

viii. CO failed to meet this high bar – did not show “physically & financially feasible” conservation measures
ix. Difficult std to meet w/ speculative future uses; but ct has found benefits outweigh harms when future use = drinking water




c. May see something like this on the lower Rio Grande, below EB



3) Interstate Compact




a. Most common method – 26 compacts exist across the West
II. Interstate Compacts


A. Overview


1) Process




a. Congress authorizes, approves appointment of compact commission
i. Delegates from each state 

ii. Fed representatives, may be voting or non-voting (states prefer non-voting since compacts impose major limitations on their sovereignty)




b. States negotiate agreement




c. Congress ratifies



2) Two types of compacts



a. Flow-based – guarantee a certain amount of water to downstream state





i.  Preferred by downstream states; they get a guaranteed supply, risk 




    shifts to upstream state




b. Depletion-based – protect existing depletions in upstream state





i.  Preferred by upstream states; protects their existing use, guarantees 



    them a certain supply, risk shifts to downstream state



3) NM currently a party to 8 compacts




a. Colorado (1922)




b. La Plata (1922)




c. Rio Grande (1938)




d. Pecos (1947)




e. Upper Colorado (1948)




f. Canadian (1950)




g. Costilla Creek (1944; Amended 1963)




h. Animas-La Plata (1969)



4) States reluctant to reopen compacts, even if they’re not really working; afraid 


    they’ll get an even worse deal


B. Pecos River Compact (1947)


1) Interested Parties
a. CID – oldest users of the lower Pecos; claim to 25,055 acf, never actually achieved

b. Roswell underground basin – junior gw users, much more profitable agricultural economy, 150,000 irrigated acres
c. Red Bluff irrigation district in TX, never very successful b/c water so salty by the time it gets there (Malaga bend)



2) The Compact

a. Goals:

i. TX seeks an equitable share of the river; would prefer guaranteed flows

ii. NM seeks to protect existing uses; their compromise would be to agree to halt any further expansion

b. Article III(a) – “New Mexico shall not deplete by man’s activities the flow of the Pecos River at the NM-TX state line below an amount which will give TX a quantity of water equal to that available to TX under the 1947 condition”

i. Depletion requirement – NM only responsible for depletions caused by man’s activities; need only limit such depletions


(1) Man’s activities = beneficial use

ii. Flow requirement – NM must deliver to TX the flow that it would achieve in any given year under the 1947 condition on the river

c. Article IX – “In maintaining the flows at the NM-TX state line required by this Compact, NM shall in all instances apply the principle of prior appropriation within NM.”

i. CID’s answer to Hinderlider – compact provision trumps that rule

ii. CID called priorities in 1976; Reynolds knew shutting off Roswell would be futile; instead proposed to build a state wellfield, pump water into the river immediately, then shut down jr wells the following year to make up for however much had been pumped (overcomes the time lag)

iii. Reynolds plan rejected by the legislature 



d. Should be a two-step determination:

i. Are the flows at the state line less than they should be based on the best available model of the 1947 condition?

ii. If so, how much of the departure is due to man’s activities in the NM section of the river?



3) TX v. NM (1974-1989)

a. TX argued NM was chronically underdelivering water in violation of the compact
b. Is it a flow-based or depletion-based compact?

Ct held it was depletion-based; TX has no guarantee of flow levels, NM only has an obligation to limit depletions
However, depletions are not uses; since the effects of Roswell’s existing wells had not yet hit the river, simply continuing all the 1947 uses was guaranteed to increase depletions in the future – essentially, NM was in violation of the compact the day after it was signed

c. What is the “1947 condition”?

i. TX argued it was the condition laid out in the elaborate 48-factor 1947 routing study, even though it had proven inaccuracies (the modelers had just dumped all the errors into “flood inflow” to make it balance…)
ii. Ct rejected TX’s position, held 1947 condition = the best scientific description of the actual condition of the river at that time (state of the channel, gw effects as of that time, etc.)
iii. “The 1947 condition is that situation in the Pecos River Basin which produced in NM the man-made depletions resulting from the stage of development existing at the beginning of the year 1947 and from the augmented Ft. Sumner and Carlsbad acreage.”

d. After determining 1947 condition, it was clear that deliveries at the state line were less than they should be – but how much was NM responsible for?
i. NM argued that TX had to prove shortages were due to man’s activities; NM presented no evidence either way b/c it believed it did not bear that burden

ii. Special Master Meyers disagreed – he held that there was a presumption that the shortages WERE caused by man’s activities unless NM proved otherwise

iii. NM protested that Meyers had converted a depletion-based compact into a flow-based compact (b/c he shifted the burden & uncertainties to the upstream state from the downstream); but the S.Ct. upheld it regardless

e. NM’s solution:
Buy & retire water rights (so far ~10,000 acres in Roswell, ~5,000 in Carlsbad), at cost of tens of millions of dollars

Establish a state wellfield based on buying and transferring private water rights (not priority enforcement like the Reynolds plan)

State still striving at all costs to avoid priority enforcement 

C. Rio Grande Compact (1938)


1) Elements



a. Three points of measurement 




i.   Lobatos, near headwaters





ii.  Otowi gauge





iii. Below Elephant Butte (formerly San Marcial) 




b. Limitations in NM = btwn Otowi & EB; the middle valley




c. Unclear if river below EB is even covered by the compact (like CID, EBID 



    shares more interest in common w/ TX than w/ upstream NM)



2) Rio Grande Compact vs. Pecos Compact



a. Rio Grande = flow-based; Pecos = depletion-based




b. Rio Grande much simpler; less finely calibrated





i. Only three points of measurement rather than 48-factor calibration




c. NM responsible for ALL depletions btwn the Rio Grande gauges





i. Under Pecos compact, NM only responsible for depletions by man’s 




   activities; Rio Grande compact has no such limitations/exceptions





ii. Depletions = 37% ag; 37% riparian; 21% evaporation; 5% urban




d. Rio Grande allows credits & debits to be accumulated over the years; 



    Pecos requires debits to be made up w/in 1 year 



3) Determining Delivery Obligations

a. Meter at Otowi; make adjustments ( “Otowi Index Supply”





i. Adjust for upstream native water storage, native water evaporation, 




   San Juan-Chama water (not counted against NM b/c it’s from a 




   different basin)

b. Otowi Index Supply determines delivery requirement based on schedule codified in compact
d. Schedule = based on engineering formulas grounded in the 1929 conditions on the river; excluding June, July & August

e. Best year for NM = dry winter (light snowpack), wet summer (torrential rains in the middle valley don’t ring the bell at Otowi, so they create no delivery obligation, but do count as credits at EB)

f. When flows are low, NM receives a higher percentage of the total; in wet years, NM may keep no more than 405,000 acf, and must deliver the rest at EB



4) Potential for Increasing Net Depletions in the Middle Valley

a. Problem: while NM may deplete a maximum of 405,000 acf under the compact, depletions currently average 613,000 acf in the middle valley

i.  Some of that water comes from summer rains, currently unused SJ-C water, gw return flows from Abq’s wastewater treatment plant (the river’s 5th largest tributary), etc.

ii. But beyond that, NM must make reductions, get depletions under control

b. A variety of unquantified legal claims pose a major risk of increasing net depletions in the middle valley way above NM’s compact allowance, established by 1929 conditions:
i.    Pueblo claims – 6 middle Rio Grande pueblos, unquantified claims could be significantly higher than existing uses

ii.   MRGCD rights – claims it owns water rights to 123,000 irrigated acres; currently only 61,000 acres are irrigated in the district; MRGCD’s rights are not subject to forfeiture/abandonment, and the district is now allowing farmers who’ve sold their own pre-1907 water rights to use the MRGCD rights to continue irrigating their lands (MRGCD water bank currently being challenged) 

iii. Albuquerque’s move from gw to SJ-C surface water – could have double impact by taking that surface water out of the system and eliminating gw return flows from wells that are far from the river (return flows ~60,000 acf of tributary inflow annually)

iv . Ecological restoration – slowing the river, improving habitat will increase riparian depletions

v.   Rio Rancho – in hoc to the river for 25,000 acf; if it cannot retire 13,000 acres of irrigated land anytime soon, that will be a continuing burden on the river

c. All these new depletions would be charged to NM under the compact

1 of 71

[image: image4.png]Stream

AP‘erc.h'ed Wétef table =

PSR B R Regional watertable
SRR ol _,_[______

T ETRNET NV A, — -
- galp I Sibgd CK”\N\/'
\I /\I\/l\’f Qw 9}'\1'\’\’ "\—’\—’\"\—’\—/

e
CIUNTININ, —/\-/\_,\,
N
! S
\ \// /I\/l‘/J\/

/I\

’\

N
I\’/\”\//\/I?/I
SN
<IN
I \\" H NONANY,

Figure 5.3. Perched water table supported by stringers of clay-rich till

<\ ’/\—/\—/\ NN
\’l\/l\/l\/l z/‘/l\




[image: image5.png]Bedrock recharge zone

Unjinted limestong—— ——"—

¢ R A o R TATN
‘Sandstone (confined aquifer) - -~ — — ) = Ko
e e e e

— — — S TAEATTES
et e £ St S TAUCATIES \;,\I"— N !
—— — o — — -~ \T/t|l\ N

N1 7N el = CPAIT=N S
- — — oy AN A IS AU IS R VN1
TS e e e N A G A G AT ST AT

25\ MW\
SN
el 483 (?/s o N




[image: image6.png]


