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History of Public Land Law
Eras of Public Lands Law
I. Acquisition of the Public Domain 


A. Cessions from Original Colonies


1) Colonies claimed expansive Western lands as part of charters from Britain



2) They ceded the land West of Alleghenies as part of constitutional compromise

B. Acquired from Foreign Nations



1) 1803 Louisiana Purchase (France)



2) 1818 Florida (Spain)



3) 1848 Guadalupe-Hidalgo; 1853 Gadsden Purchase (Mexico)



4) 1846 Oregon Compromise (Britain)



5) 1867 Alaska Purchase (Russia)


C. Acquired from Indian Tribes



1) Johnson v. McIntosh (1823)

a. Under doctrine of discovery, discovering (European) sovereign has exclusive right to acquire lands form the natives by conquest or purchase
b. Natives have right of occupancy; only the US govt may acquire fee title from them
c. Source of title to most lands in US


2) Unique status of pueblo lands
a. Pueblo lands acquired in fee under Spanish/Mexican rule

b. Treaty of Guadalupe-Hidalgo pledged to respect them
c. Pueblos “too civilized” to be Indians

d. US v. Sandoval (1913); US v. Candelaria (1926) – Pueblos are Indians, pueblo lands are Indian country

II. Disposition of the Public Domain


A. Early policy issues

1) Debate btwn those who believed land should be used to establish Jeffersonian vision of agrarian state and those who viewed land as speculative commodity
2) Debate over how much control should reside in feds vs. states


a. Congress of Confederation
i. Land Ordinance of 1785 – established survey system

ii. NW Ordinance of 1787 – “no state shall interfere with the primary disposal of the soil by the US”


b. Constitution settled debate w/ Property Clause



3) Jay Treaty of 1794 – US agreed to recognize grants made by foreign govts


4) US v. Gratiot (1840)
a. US sued Ds for money owed on Mineral Leases; Ds argued leases unconstitutional b/c Property Clause only allows Congress to “dispose” of the lands, and dispose = sale
b. Greater power (to dispose) includes the lesser (to lease)
c. “this power is vested in Congress without limitation”

B. Equal Footing Doctrine

1) Basic premise: All new states will possess governmental authority equal to all other states (Coyle v. Smith, 1911)

a. Because British crown holds title to all lands under navigable waters, and that power transferred to the 13 original colonies upon independence; the US never had title to those lands
b. Applies to all new states, not only those carved out of lands ceded from other states

c. Waterway must be navigable: able to be used, in its ordinary condition, as a channel of commerce; to transport goods

d. Feds retain navigation easement and control over the navigable water itself

2) Pollard v. Hagan (1845)
a. AL carved out of territory ceded by GA; Ps claimed title to tidal lands under post-statehood patent from US (1836), Ds from Spanish land grant (1795)

b. Ct held that US held ceded land in trust for purpose of establishing new states; automatic transfer upon statehood (not really a “grant”)
c. When a new state is admitted to the union, it must be on equal footing with other states, assuming all powers of municipal govt, including title of the lands under navigable waters

3) Application to submerged coastal lands


a. US v. CA (1947) – Feds own them


b. Submerged Lands Act, 1953 – transferred title to states up to 3 miles out

4) Federal govt MAY retain ownership if it expressly reserves it before statehood

a. US v. AK (1997) – DOI proposed withdrawal of ANWR 2 years before statehood, but didn’t complete the process until afterwards; Ct held it constituted an express reservation

5) Public Trust Doctrine

a. State holds lands under navigable waters as a public trust; may not alienate except for public purpose, or if doing so does not impair public use

b. State “can no more abdicate its trust over [such] property…than it can abdicate its police powers in the administration of govt and the preservation of the peace.”

c. Illinois Central RR v. IL (1892) – IL grant of Chicago waterfront to RR was invalid b/c it violated the public trust
d. Not consistently applied today


C. Grants to States



1) Two types of statehood grants

a. In-place – specified sections of land in townships; generally for support of schools

b. Quantity grants – specified amount of acreage, to be chosen by the state



2) Issues with the “in-place grants”

a. Grants made before surveys complete; feds continue disposing of public lands, some of state’s sections are granted to others
b. After survey, states may select substitute, “in lieu” lands, that are “equivalent to the lands they were supposed to receive”
c. Andrus v. UT (1980)

i. UT granted sections 2, 16, 32 & 36 at statehood; after survey, UT submitted its selection of in lieu lands, many of them oil producing; DOI rejected b/c “grossly disparate value”

ii. Ct held DOI had authority to bar selection of grossly disparate lands – under Taylor Grazing Act and accompanying Exec. Order, DOI had supervisory control of all land s at issue

iii. Rule was consistent w/ intent of school grants; originally, no grant was to be mineral lands, then states allowed to keep original grants of mineral lands, finally allowed to choose mineral to replace mineral 

iv. Held: states may not select lands worth much more than the lands they were supposed to receive 

d. Due to early abuses, later grants came w/ strict terms regarding how states may use them
e. Ervien v. US (1919) – NM may not use proceeds of trust lands for promotional ads on virtues of “living & investing” in NM
f. NM v. US (1976) – NM may not use lands granted for miner hospital to consolidate and improve state hospitals, close Miner’s Hospital and support miner health care at other hospitals


3) Other types of grants

a. Grants for internal improvements – b/c debate over whether direct grants of $$ from feds to states were constitutional

b. Swamp Land Act of 1850 – granted states “useless swampland” within their boundaries

c. Morrill Act of 1862 – land grants to establish agricultural & mechanical schools


D. Grants to Settlers
1) Official national policy was to move the federal land into individual ownership
2) Preemption – preferential right of squatter-settlers to buy their claims


a. Promoted settlement, but subject to many abuses

3) Special grants for war veterans (“conveniently reward military adventurers by removing them form the vicinity of civilization”)

4) Cash & Credit Sales

a. Land sales & tariffs = only sources of federal revenues before income tax

b. Land Act of 1796 continued national survey

c. Land booms & busts; 1854 Graduation Act reduced prices of long unclaimed lands to dispose of them more quickly

5) 1862 Homestead Act


a. Land offered for free, required settlement and cultivation


b. Extremely destructive of tribal lands


c. Failed in the arid states b/c 160-acre homesteads too small

6) 1877 Desert Lands Act

a. Offered 640-acre tracts upon proof of irrigation of 1/8 of the land
b. But private irrigation efforts generally failed; land ultimately used for stock grazing 
c. John Wesley Powell sough to organize the West along watershed lines; USGS made aborted attempt to reserve lands necessary for irrigation works

d. Followed by similar efforts to dispose of those lands, including the 

i. Kinkaid Act – 640-acre tracts offered in Nebraska
ii. 1909 Enlarged Homestead Act 320-acre homesteads West of the 100th meridian

iii. 1916 Stock-Raising Homestead Act – 640-acre tracts, but US reserved mineral rights (first split-estate dispositions) 
7) Stewart v. Penny (1965)

a. S sought to establish homestead on land still open to entry in NV; cultivation failed due to freezing, rodents, etc.
b. BLM denied claim b/c no proof of irrigation; but Homestead Act does not require irrigation

c. Held: Homestead laws are liberally construed in favor of the applicant; S did was required in good faith
8) 1934 Taylor Grazing Act ended the disposition era; response to tragedy of commons, dustbowl era

9) FLPMA finally repealed all homesteading acts in 1976 (AK in 1986)


E. Grants to Miners

1) Mineral Land officially retained until 1866 Mining Act opened (both retroactively & proactively) lands to exploration under local usage & custom; extended by 1870 Placer Act
2) Morton v. Solambo Copper Mining Co (1864)

a. J posted claim w/ P’s names, w/o their knowledge; then replaced P’s names w/ D’s names; Ps found out and sued, lower ct held for Ps

b. Customary mining law holds that posting names awards ownership

c. Held: in actions respecting mining claims, miner’s customs, usages, and regulations, when not in conflict with the Constitution or other laws of the state, shall govern the decision

3) 1872 Mining Law – patenting of a mining claim grants rights to the minerals, US retains fee ownership of the lands; still in effect today

F. Grants to Railroads

1) US granted RRs checkerboard sections of land across 100’ right-of-ways to subsidize development of transcontinental RRs

a. Concern about constitutionality of $$ grants

b. Retaining some land for the public next to the RR ensured public would benefit from the development; avoid too much concentration of private ownership
c. But this strategy has resulted in lingering disputes over access – how do private & govt owners protect access to their parcels?
2) Camfield v. US (1897)
a. C owned odd # sections of a large grant in CO; creatively built a fence that was wholly on their land, but enclosed public sections as well as private

b. US prosecuted as violation of Unlawful Enclosures Act, which prohibits “obstructing free passage or transit over or through public lands by force, threats, intimidation, fencing, enclosing, or any other unlawful means”
c. Ct holds fence is public nuisance; US may prosecute trespassers like any other landowner
d. Held: no enclosure of public lands

e. Rule: US may regulate private use of land so as to prevent unlawful enclosures of public domain

3) Sd


G. Grants for Reclamation

1) 1878 – Powell’s report came out; Congress rejected

2) 1894 Carey Act – failed effort to get states to develop arid lands

3) 1902 Reclamation Act – feds took over effort to reclaim arid lands

a. US v. Gerlach (1950) held constitutional


b. Resulted in continuing fed subsidies for Western development
III. Reservation, Withdrawal & Reacquisition


A. Emergence

1) Motivations 


a. 1893 – Turner announces close of the frontier


b. Conservation consciousness resulting from land abuses & degradation 
2) Reservations had been made sporadically earlier for military bases, Indian reservations
3) US v. Gettysburg Electric RR Co. (1896)
a. Feds sought to reserve Gettysburg park; RR sued, claiming US doesn’t have power to condemn private land for park

b. Ct holds that purpose is public, preserving history = closely connected w/ welfare of the republic

c. Under necessary & proper clause, if end legitimate, then all appropriate means, includes condemnation of lands

d. Power of eminent domain is necessarily implied from express powers
4) Ct has consistently held that US has general condemnation powers; some statutes (like FLPMA) limit purposes for which it may be used (e.g. to provide access to public lands)
5) Reservation gained momentum toward end of 1800s

a. 1864 – Yosemite

b. 1872 – Yellowstone 

c. 1891 – General Revision Act authorized President to “set apart & reserve” any part of the public lands; Presidents used this to reserve most of national forest land
d. 1907 – Forest Reserve Organic Act authorized DOI to regulate forests, but not exclude public; also repealed authority of President to make new forest reserves in NW states, but TR set aside 24 new ones before signing the bill
6) US v. Grimaud (1911)
a. Ds prosecuted for illegally grazing sheep on national forest w/o permit; they sued, claiming Organic Act unconstitutional

b. Issue: does allowing the FS to regulate the forests violate doctrine of nondelegation?
c. Ct held it did not – Congress may legislate broadly and allow agencies to “fill in the details” w/ regs (modern day test = “intelligible principle”)

d. Authority to make administrative rules is not a legislative power

7) Light v. US (1911)
a. D turned his cattle loose w/ intent that they would leave open range and graze on FS lands; he argued CO was a fence-out state, and FS had not fenced its land
b. Ct held implied license that open public lands may be used, but license may be withdrawn at any time
c. US does not need permission of state to reserve or withdraw land

d. Once withdrawn, feds may set the terms of use, or prohibit use, like any private landowner

8) Conflicting values in land management
a. Muir & National Parks: preservation

b. Pinchot/Forest Service: conservation for human use

c. Science-based management doesn’t resolve the underlying conflict of values


B. Authority for Reservation & Withdrawals 
1) Executive Authority
a. Executives have always made withdrawals of land, and not always w/ express statutory authority 

2) US v. Midwest Oil Co. (1915)

a. Oil lands had been freely available under Mining & Oil Placer Acts; but rapid depletion led Pres. Taft to withdraw all public lands oil lands in CA & WY to ensure fuel supplies for the Navy
b. President invoking powers over public land as Commander in Chief, also through the Property Clause, implicitly delegated by Congress

c. Ct noted that hundreds of withdrawals had been made by Execs for Indian reservations, military bases, wildlife reserves, etc.
d. Congress may always override, BUT so long as Congress knew of the withdrawal and took no action, its silence constitutes acquiescence

e. Long silence of Congress in the face of Exec reservations = implied grant of power to the Exec to make reservations in the public interest until that authority is revoked by Congress

f. Exec’s greater power to reserve land permanently includes the lesser power to withdraw land temporarily

3) 1910 – Pickett Act authorized president to make withdrawals (but not reservations) of land for any public purposes; except for restrictions on mining

4) 1920 Mineral Leasing Act withdrew all minerals from disposition and replaced w/ leasing program

5) US ex rel. McLennan v. Wilbur (1931)

a. Ps sought leases, DOI denied, Ps sued stating Mineral Leasing Act requires leases be granted to them
b. Ct held that Act authorizes the DOI to lease mineral extraction rights, but does not mandate leases be offered; Secretary has discretion to grant or deny

6) Omaechevarria v. ID (1918)

a. ID passed law excluding sheep from grazing on public ranges where cattle graze; P challenged as violation of Unlawful Enclosures Act

b. Ct holds that states may regulate fed public lands in absence of conflicting fed rules
c. Here, state law does not grant a right to use public lands, merely exercise of police power to avoid conflicts; law upheld

Modern Legacies
I. Modern Public Lands Management

A. Structure of Federal Bureaucracy


1) National Forest System




a. Under USDA




b. Second-largest system of federal lands (190 million acres)




c. Purposes: secure favorable water supply, continuous timber supply




d. Management statute: NMFA



2) BLM Public Lands




a. Under DOI




b. Largest concentration of federal lands (280 million acres)




c. Emphasis on grazing and mining over logging




d. Management statute: FLPMA



3) National Wildlife Refuge System (90 million acres)




a. Under Fish & Wildlife in DOI




b. Purpose: conserve wildlife



4) National Parks System




a. Under DOI



b. Purpose: recreation & preservation



5) Other Lands




a. Wilderness areas – managed for preservation




b. National monuments – Antiquities Act, often placed under NPS


B. Special Case of Alaska
1) AK ignored for decades; at statehood in 1959, land remained almost entirely in fed ownership
2) Alaska Native Claims Settlement Act (ANCSA) extinguished native title in 1971, organized tribes as corporations, granted them 44 million and allowed state to select 104 million acres; DOI retained right to withdraw 80 million acres for national interest

3) 1980 ANILCA (Alaska National Interest Lands Conservation Act)


a. Timing coincides w/ national interest in conservation


b. Much higher percentage of protected lands than in lower 48
II. Access Issues 


A. Overview

1) Checkerboard system under which most public lands were granted has created lasting problem of access

2) Litigation stems from collision btwn old & new law & policies 


B. Access Across Non-Federal Land to Federal
1) Leo Sheep Co. v. US (1979)

a. L, successor to RR grantee, barred public access across his land to the Seminoe Reservoir; 10th Cir. held feds had implied easement to reach its sections

b. S.Ct. reverses – US did NOT impliedly reserve an easement when it granted the checkerboard sections
c. Private landowner would have easement of necessity, but since govt has power of eminent domain, no necessity exists; feds should have acted to secure access to their land
d. Grants of fed land usually construed in favor of public; but RR grants different since they served a quasi-public function

e. Ct distinguishes from Camfield: that case UPHELD the right of the private landowner to fence each of his sections individually, which would physically obstruct access
2) Bergen v. Lawrence (1988)
a. Modern-day Camfield: L built fence around 20,000 acres of checkerboard land in WY to keep stock in, wildlife out; but it trapped antelope away from their winter range and many starved

b. Ct held L had violated the Unlawful Enclosures Act, which bars obstruction of passage for “any lawful purpose”

c. “Any lawful purpose” = whatever Congress deems is lawful; in FLPMA, Congress directed that public lands be managed to provide habitat to wildlife (among other purposes)
d. Irrelevant that this purpose was not included in original UIA

e. Antelope don’t have an easement across private land; L’s actions simply violate the UIA

3) Access to many federal lands remains inadequate

C. Access Across Federal Land to Non-Federal

1) 1866 Mining Act included R.S. 2477: “[T]he right of way for the construction of highways over public lands, not reserved for public uses, is hereby granted.”

a. Repealed in FLPMA, but “subject to existing rights”
b. Rights of way established pre-FLPMA are subject to only limited regulation

c. Tracks might constitute roads; roads preclude wilderness designation

d. Much land encumbered w/ R.S. 2477 rights has passed into state and private hands

2) Sierra Club v. Hodel (10th Cir, 1988)
a. Garfield County, UT sought to pave & expand the Burr Trail; uncontested that county had valid R.S. 2477 right to the trail
b. UT argued right to expand as “reasonable & necessary”; Sierra Club argued only so wide as width of “actual construction” mentioned in R.S. 2477 law

c. Ct holds that state law, not federal law, determines extent of the right 

i. Because federal regulations regarding R.S. 2477 defer to state law

ii. “Actual construction” would overly constrain the width 

d. Must be state law at time FLPMA was passed

i. No UT statutory law on width of rights-of-way in 1976

ii. UT common law allowed expansion at least so two vehicles could pass each other – so definitely a 2-lane road 

iii. Based on traditional uses, expansion as needed to continue to allow modern versions

e. But there is some implied limit – at some point, UT would have to go ask the feds for an expanded right of way, follow fed law
3) SUWA v. BLM (10th Cir, 2005)
a. BLM challenged grading & expansion of 16 roads in 3 counties; UT argued conduct was legal b/c it had valid R.S. 2477 rights

b. Ct held:

i. Only cts, not the agency, may make final determination of the validity of R.S. 2477 claims; but agency may make non-binding, administrative determinations for its own land-use planning and management purposes;
ii. Fed law governs the interpretation of R.S. 2477, but “in determining what is required for acceptance of a right of way under the statute, federal law ‘borrows’ from long-established principles of state law, to the extent that state law provides convenient and appropriate principles for effectuating congressional intent” – look to the law of the state in which the right of way is located;
iii. The burden of proving the existence of an R.S. 2477 right of way in court lies on the claimant; 
iv. Continuous use over a specified period of time would establish an R.S. 2477 right of way in most Western States;

v. Mechanical construction generally is not required, but may be considered as evidence of public use;
vi. A 1910 coal withdrawal was not a reservation for public use under R.S. 2477.
c. sd

4) Ambiguous ANILCA provisions

a. Part of statute states “Secretary shall provide access to nonfederally owned land surrounded by public lands” both BLM and FS
b. B/c inspecific, some argue this applies to ALL public lands, not just in AK

c. Circuits split on that argument

Constitution, Federal Government & States 
Enclave & Property Clauses
I. Enclave Clause


A. The Clause & Statutory Framework
1) Art. I, § 8, cl. 17: Congress shall have power to exercise exclusive Legislation in all Cases whatsoever over such District (not exceeding 10 miles square) as may, by Cession of particular states, and the acceptance of Congress, become the Seat of the Government of the US and to exercise like Authority over all Places purchased by Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings.
a. Narrow category of lands, only those purchased w/ consent of state legislatures

b. Legislation = jurisdiction broadly

c. “Needful building” = all legitimate fed purposes (James v. Dravo Contracting, 1937)

d. If ct read literally, states could not tax or serve process w/in enclaves; but ct has never applied that literally 

2) 1947 Buck Act
a. states may collect uniform income, gas, sales taxes on fed land, thought they may not tax fed instrumentalities 

3) Impact Aid Payments

a. payments made in lieu of property taxes, esp. for school districts attended by children of fed employees

4) 1825 Assimilative Crimes Act

a. State criminal laws apply in federal ct when no applicable fed law exists

b. Ct upheld dynamic, ongoing incorporation of state laws (US v. Sharpnack, 1958)

c. But no ongoing incorporation of state civil law – state civil laws for wrongful death & personal injury incorporated dynamically, but all other state civil laws apply as they were at time state ceded control over the land, unless preempted by fed law


B. Application of the Enclave Clause
1) Ft. Leavenworth RR Co. v. Lowe (1885)

a. Land ceded to US from France, base erected, feds did not reserve exclusive authority when KS gained statehood over the territory

b. KS ceded back to US, but reserved right to tax private corporations on the land; RR sued

c. Ct holds that Enclave Clause does not apply here since land not purchased w/ consent of legislature; fed only held the land as a proprietor w/in the state, & state’s reservation of taxing authority is valid
d. Held: state law applies unless it conflicts w/ fed law
2) Collins v. Yosemite Park (1938)
a. Sovereign parties (states & fed) may adjust the jurisdictional arrangements w/in fed Enclaves w/o constitutional violation 

3) US v. Brown (1977); US v. Armstrong (1999)

a. Ct held state of MN effectively ceded jurisdiction over waters of Voyageurs National Park by participating in its creation

b. Cession need not be express

4) States often attach conditions or retain some jurisdictional powers over lands they cede to feds under Enclave Clause 

II. Property Clause


A. Overview
1) Art IV, § 3, cl. 2 “Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the US”

2) Source of Congress’s broadest power over the fed public lands

a. Empowers Congress to establish policies regulating fed lands before states created (US v. Gratiot, 1840); “power without limitation”
b. Congress has powers of both a proprietor & a sovereign (e.g. Camfield; Light)
3) Property Clause plenary, preemptive powers apply on lands covered by the Enclave Clause as well – therefore, limitations on Enclave Clause can be overcome if Congress acts under Property Clause

B. Application of the Property Clause

1) Utah Power & Light v. US (1917)

a. Company argued UT state law should apply to permit electric works on national forest, no need for fed permission

b. Ct strongly rejects – state power limited, may only apply where adopted or made applicable by Congress; preempted where inconsistent w/ fed law
c. “the inclusion w/in a state of lands of the US does not take from Congress the power to control their occupancy and use, to protect them from trespass and injury and to prescribe the conditions upon which others may obtain rights in them, even though this may involve the exercise in some measure of what commonly is known as the police power”
2) Hunt v. US (1928)

a. Ct upheld fed deer control program that violated state law

3) Kleppe v. NM (1976)
a. Congress enacted Wild Free-Roaming Horses & Burros Act, protects horses even when they stray onto private land; conflicted w/ NM’s estray animal law, allowing the state to impound & sell wild horses

b. NM impounded & sold horses “molesting cattle” & interfering w/ their grazing on fed lands; argues Property clause only grants power over real property, not animals, and 
c. Ct holds that no one owns the wild animals, but “the complete power that Congress has over public lands necessarily includes the power to regulate and protect the wildlife living there”

d. Ct reiterates that Congress acts as both a proprietor and a sovereign 

e. When state laws conflict w/ fed on fed lands, the state laws are preempted

f. Dicta indicated holding applied broadly to non-fed land as well as fed

4) US v. Gardner (1997)
a. Ranchers restricted from using a portion of their grazing allotment on FS land; they challenged fed ownership of the land

b. Ct rejects argument that all fed land was held in trust for creation of new states and must be turned over at statehood

c. Equal Footing Doctrine limited to land under navigable waters (but is this really a principled distinction?)

d. NV owned the land under cession from Mexico, not other states (distinguishes from broader dicta in Pollard)

e. Fed ownership of lands does not infringe on state sovereignty since states exercise concurrent jurisdiction over them, subject to supremacy clause 

f. NV supported the fed position in this case (state had no system for managing or disposing of the lands, didn’t want the expense)

5) MN v. Block (1981)
a. Congress established wilderness area over Boundary Waters, prohibited use of most motorized vehicles on fed, state, and private lands, primarily for benefit of canoeists 
b. MN owns the land under the waters, but Congress required it to regulate their use at least as stringently as its Act; MN sued

c. Ct issued broad holding that Congress may regulate activities occurring off federal lands if they affect fed lands: 

i. “Congress clearly has the power to dedicate federal land for particular purposes. As a necessary incident of that power, Congress must have the ability to insure that these lands be protected against interference w/ their intended purposes.”

d. Significantly decreases the power state has over lands supposedly w/in its jurisdiction

e. Two-part test:

i. Did Congress enact restrictions to protect fundamental purpose for which area was reserved?

ii. Are regulations reasonably related to that legitimate end?

f. sd

6) Nuclear waste – fed property may be used for this purpose under broad powers of Property Clause; path of least resistance for the feds
III. Other Constitutional Authorities


A. Commerce Clause

1) Used to uphold much wildlife-protection legislation; but recent constrictions bring its usefulness into question
2) Property Clause may be even more important w/ this development


B. Tax & Spend



1) E.g. federal water projects to promote the general welfare (US v. Gerlach, 1950)


C. Treaty Clause



1) Used to uphold legislation implementing Migratory Bird Treaty Act

Federal Preemption
I. Inquiry: When do state laws apply on fed lands?

A. General Rules of Preemption



1) State law governs unless it has been preempted



2) Types of federal preemption




a. Express preemption




b. Occupation of the regulatory field, leaving no room for state law




c. State law directly conflict w/ fed law




d. State law is obstacle to achievement of fed purpose 



3) Complicating factors




a. Fed lands NOT a traditionally fed area




b. Congress often punts, leaves extent of preemption to courts to determine 



c. State law may be preempted by fed regs, as well as statutes


B. Local land-use planning regulations are pre-empted, local environmental laws are not


1) Ventura County v. Gulf Oil Corp. (1980)

a. BLM leased lands for oil & gas exploration under Mineral Lands Leasing act; Ventura county required the lessee to get a permit from the county planning commission for that use, since the land was zoned as open space
b. Ct held that county’s zoning laws were preempted by Mineral Lands Leasing Act b/c they conflict w/ it

c. Fed govt has authorized a specific use of those lands; any county provision that restricts the use therefore impermissibly conflicts (like Kleppe)
d. Ventura county argues that MLA specifically states that it preserves any rights states may have; but states have no right to regs that conflict w/ feds


2) California Coastal Commission v. Granite Rock Co. (1987)

a. Feds approved mining plan for limestone quarry on FS land; state coastal commission required a permit for that activity
b. Ct upheld the permit requirement
c. Although it looks a lot like the “local veto” in Ventura, the ct held it was not b/c it’s an environmental regulation, NOT a land-use control

i. Ct finds no intent in statute to pre-empt local envi regs; they actually seem to mandate compliance

ii. Ct finds distinction in FLPMA btwn land use and envi regs; ct assumes w/o deciding that the first category is pre-empted, but holds the second category is not
iii. Ct reserves the right to strike down particular provisions of the permit it deems land use regulation; but since this is facial challenge, permit requirement upheld

d. “Land use planning in essence chooses particular uses for the land; environmental regulation, at its core, does not mandate particular uses of the land but requires only that, however the land is used, damage to the environment is kept within prescribed limits”
e. But where do we draw the line btwn the two? And where is line btwn “reasonable regulation” and “de facto prohibition”? No bright-line test


3) Why the distinction?



a. Fed envi laws often delegated to states; cts more accustomed to that



4) “Dormant Property Clause” – State law trumped by Fed Common Law




a. US v. Little Lake Misere Land Co. (1973)

i. US bought land from private seller in LA, challenged LA law that seller’s mineral rights would never lapse if feds bought land, whereas they would under another buyer

ii. Ct held rights lapsed under fed common law




b. US v. Albrecht (1974)

i. US acquired waterfowl easements to protect prairie potholes in ND; D argued purchase invalid b/c ND law doesn’t recognize that type of easement as a property interest

ii. Ct upholds property right under fed common law, regardless of whether ND law recognizes




c. ND v. US (1983)

i. State law hostile to interests US acquired in land would not be applied 



5) Policy question – which law should apply? Who should decide, national or local?

II. Fed Lands Immunities & Revenue Sharing

A. Feds immune from state regulations unless immunity waived


1) Tax immunity has been narrowed over time




a. States may not tax fed property




b. But they may tax private parties and property on fed lands



2) Feds provide assistance to states in lieu of taxes

a. Fed commodity resource disposition programs (e.g. oil & gas) generally require a portion of fed revenues go to states


i. Critique = this incentivizes states to promote exploitation

b. Feds also make direct payments to local & state govts to compensate for fed employees’ use of state services (e.g. schools) when property cannot be taxed


B. Fed govt generally not estopped by acts of its officers or agents
1) But ct has noted that it is hesitant to say that there would never be a case where “public interest in insuring that the govt can enforce the law might be outweighed by the countervailing interest of citizens in some minimum std of decency, honor, and reliability in their dealings w/ the govt” (Heckler v. Community Health Services, 1984)

Takings Clause
I. Regulatory Takings in General

A. Origins


1) PA Coal v. Mahon (1922)




a. Regulation that “goes too far” in limiting economic use of land is a taking

B. Modern Rules


1) Penn Central v. NYC (1978)




a. Very fact-specific balancing test




b. Look to:





i.   Impairment of investment-backed expectations





ii.  Character of the govt action





iii. Whether action promotes general welfare



2) Andrus v. Allard (1979)

a. Govt prohibition on sale of rare bird artifacts not a taking b/c owner could still possess, transport, and exhibit them



3) Lucas v. SC Coastal Council (1992)

a. Regulation that deprives landowner of all economically viable use of land = per se taking
b. Ct focuses on what was in title at the time owner bought the property

i. But should that be limited to historical understanding of nuisance? Ties govt’s hands in terms of expanding envi protections…

ii. Or more modern approach, which might include restrictions on coastal construction that may harm other properties (e.g. through hurricane damage)

iii. Particularly b/c modern envi laws have moved away from old understanding of nuisance and have widened liability

c. Who’s understanding should we look to – the landowner’s? Society’s?

d. If govt is going to pay costs of emergency relief (e.g. FEMA), then shouldn’t it have broader regulatory authority to prevent those costs from accruing?



4) Tahoe-Sierra Preservation Council Inc. v. Tahoe Regional Planning Agency (2002)



a. Narrowly construes Lucas; 6-yr moratorium on building not a taking



b. Are envi regs moe secure after this decision?


5) Nollan v. CA Coastal Comm’n (1987)
a. Requirement of easement in exchange for approval of building expansion = taking
b. Easement = physical invasion; always makes it easier for ct to find taking



6) Dolan v. City of Tigard (1994)



a. Taking b/c conditions failed “rough proportionality” test



b. Indicates ct’s increasing willingness to find takings in regulations

II. Takings in Public Land Context


A. Special Aspects of Property Rights in Public Lands



1) Private interests are less than fee simple

a. On the one hand, may be easier to eliminate all value (Lucas per se taking) b/c alternative uses may not be part of the interest owned

b. On the other, more arguable as to whether the interest in land is truly a compensable property interest

i. E.g. grazing permit is merely a license, so govt may cut back allowable animal numbers w/o taking



2) Heavily regulated




a. Investment-based expectations should include greater expectation of regulation


B. Property Clause gives Fed Agencies Broad Power to Regulate w/o Taking


1) US v. Locke (1985)
a. One provision of FLPMA designed to clear fed lands of dormant, unpatented mining claims; required initial registration and annual filing “prior to Dec. 31”; Ds filed on Dec. 31 and their valuable gravel mining claim was held to be forfeited 
b. Ct held it was a “reasonable regulation,” not a taking

c. Although unpatented mining claim IS a property rights, it is held subject to governmental regulatory authority 

d. Govt authority is particularly broad under the Property Clause (“US, as owner of the underlying fee title to the public domain, maintains broad powers over the terms & conditions upon which public lands can be used, leased, acquired”) 
e. Therefore investors should expect a relatively high degree of regulation



2) MN v. Block (1982)
a. Part of Boundary Waters Canoe Area Wilderness Act gave US right of first refusal on all inholdings
b. Ct held that “mere conditioning of sale of property” not a taking

c. Reg does not interfere w/ use or enjoyment; does not compel surrender of the land; only places slight burden on ability to alienate


3) Mountain States Legal Fdn. v. Hodel (1986)

a. Cattle ranchers utilizing public-private checkerboarded lands claim taking b/c wild horses ate forage on their lands
b. Ct rejects takings claim, grants mandamus that govt must removes the horses from the private sections

c. Ps had argued that the horses were instrumentalities of the govt b/c they were so comprehensively regulated, therefore their presence on private land constituted a govt occupation; but ct disagreed, holding wild horses equivalent to all other wildlife, which the govt may regulate w/o owning

d. The property interest of the ranchers remains constant even if the forage has been diminished; the govt’s regulations do not diminish that interest

i. Ct cites Allard for proposition that regs that reduce value are not necessarily takings



4) Christy v. Hodel (1988)

a. Prohibition on killing grizzlies not a taking b/c no right to kill endangered wildlife in defense of property 



5)  Tulare Lake Basin Water Storage Dist v. US (2001)

a. Fed govt chose to reduce irrigation deliveries to better protect endangered species; ct held no taking



6) Compensation often occurs through political process regardless of whether legally 


    actionable taking has occurred

Contract Limitations
I. Contracts as alternative basis of compensation for users of public lands

A. Overview
1) Most resource development on public lands done via contracts

a. Permits technically a different entity, but cts analyze them as species of contracts (Meadow Green-Wildcat Corp. v. Hathaway, 1991)

b. Like contracts:

i. Permits are written in contractual language, w/ no indication govt party has unequal pwr to interpret terms;

ii. Purpose is to provide security to private party; and 

iii. Most fed regs treat permits as contracts.

c. Neither contracts not permits receive Chevron deference

2) Even where there isn’t a taking, violation of contract may provide c/a 
3) Because govt’s Property pwr is so board, it is generally assumed that govt may nullify terms, require other party to act inconsistent w/ contract – real question is whether govt must compensate for doing so


B. Winstar Doctrine

1) US v. Winstar (1996)
a. US changed law to impose new requirements on S&Ls; Ct held US liable for abrogating contractual promise of favorable treatment

2) Unmistakability

a. US argued this defense in Winstar – in making contracts, govt does not relinquish its sovereign pwr to govern, which includes making new laws

b. Ct rejected defense – held contracts did not prevent govt from acting, but shifted the cost of acting to the govt

3) Sovereign Acts Doctrine

a. Holds that US as contractor cannot be held liable for acts of US as sovereign

b. Two-step analysis:

i. Is the action that impedes govt’s performance of contract a “sovereign act” – that is, “public and general,” impacts on contract merely incidental?

ii. Should govt as contractor be released under doctrine of impossibility of performance – sovereign act rendering performance impossible was contrary to basic assumptions of contracting parties?

c. Sovereign act must be unforeseeable – Scott Timber v. US (1998) held that listing of endangered species was not, b/c parties forsaw that possibility; therefore terms of contract control & govt liable

C. Contracts on the Public Lands 


1) Mobil Oil v. US (2000)

a. Oil Co. paid feds for leases; could only develop the oil if multi-step process met – first steps: plan filed w/ DOI (and approved or rejected w/in 30 days); permit obtained for exploratory well, denied if state objects (unless Secretary of Commerce overrides state)

b. Congress passed new law, freezing new permits pending review of Outer Banks resources; Mobil’s plan remained on file, although DOI stated that it fully complied w/ law

c. State filed objection, Commerce refused to override

d. Companies sued US for breach of contract

e. Ct held for companies – govt must give lease money back

i. Leases were option to develop, and therefore a valuable property right, regardless of whether they would ever have resulted in development – therefore it’s irrelevant whether state would have always prevented it from going forward

ii. Govt failed to abide by its obligation to review w/in 30 days; company had bargained for the existing process
iii. B/c govt breached, it owes restitution – the moneys paid, no other damages

iv. Dissent argues full restitution excessive b/c companies bargained for lengthy delays in other parts of process, and govt stood to benefit from the contracts, too – restitution is an unjustified windfall

f. No Winstar defenses worked in this case

g. Disincentive to govt to enact new regulatory programs that might impact existing contract rights?



2) Amfac Resorts v. US DOI (2001)

a. Ct upheld provision in NPS concession contracts that requires compliance w/ all future laws

b. A way around the Mobil Oil dilemma? 

c. But trade-off: broad fed regulatory power to change terms & conditions wil likely result in lower bids, less money to Treasury



3) Prineville Sawmill Co. v. US (1988)

a. FS offered timber sale, P did its own studies and found FS overestimated amount of one tree species, so it followed skewed bidding strategy and overbid for that species to put its bid over the top; P’s win alerted FS that it had made a mistake, and it announced it would reject all bids
b. FS argues the sale “reserved right to reject any & all bids” 

c. But ct holds FS rejection of bids may not be arbitrary & capricious, and here, it was

d. Factors ct looks to in determining arbitrary & capricious:


i. Bad faith on part of agency


ii. Absence of reasonable basis for decision


iii. Amount of discretion in relevant statutes & regs


iv. Proven violations of statutes or regs

e. Here, P was doing what FS encourages – its own independent research; FS could have corrected its mistake at any time before sale, but may not disadvantage the high bidder after the fact
f. Agency’s mistake was not so large as to be unreasonable 



4) Ultimately, Congress actually more willing than the cts to void contracts when 


    private party wants out
Federal Executive & the Courts
Judicial Review
I. Standing

A. Establishing citizen standing
1) General standing requirements (first three constitutional, last one prudential)
a. Challenged action will cause plaintiff actual or threatened injury in fact

b. Injury is fairly traceable to challenged action

c. Injury is redressable by judicial action

d. Injury is to interest w/in the zone of interests protected by statute at issue – determined by text of authorizing law (w/ fed lands, usually the APA)


2) Judicial review of agency actions has increased since the 1970s

a. Overton Park (1971) established “hard look” doctrine, cts less deferential to agencies than they once were
b. More statutory law governs public land use (NEPA, FLPMA, NMFA, etc)

c. Public interest law firms have created new classes of plaintiffs 


3) Sierra Club v. Morton (1972)



a. Aesthetic & environmental injuries cognizable




b. Organizations may sue on behalf of members




c. But those members must actually use the lands in question



4) US v. SCRAP (1973)




a. High water mark of standing – extremely attenuated & speculative injury



b. Would modern ct still recognize SCRAP standing? 

B. Narrowing citizen standing



1) Lujan v. NWF (1990)

a. FLPMA authorized review of existing land use classifications; DOI empowered to modify, extend, or revoke withdrawals

b. NWF sued on behalf of members who used land “in vicinity” of lands to be reclassified
c. Ct held affidavits were too general – cover huge tracts of land, fail to set out specific facts that establish the injury that will occur from agency action
d. Ct not completely satisfied that the review program is an agency action (presumes that it is)

e. Ct notes that std for SJ is higher than 12(b) to dismiss, which was at issue in SCRAP; by SJ time, Ps must have enough evidence to prevail at trial, and here they don’t

f. NWF had no organizational standing b/c it failed to show that agency action harmed its ability to fulfill its mission

g. Overall, though, this critique would not be difficult to address – merely provide more specific affidavits



2) Lujan v. Defenders (1992)

a. Ct finds no standing b/c Ps failed to prove injury was imminent, as well as concrete & particularized 
b. Demonstrates ct’s general discomfort w/ citizen standing

c. But standing seems like a bad fit w/ laws that are designed to leave land and species alone – the goal is not to use them, but to protect them



3) FOE v. Laidlaw (2000)

a. Broader conception of standing – plaintiff’s reasonable harm that affects use of the land is sufficient
b. Cts are generally willing to find standing w/ well-drafted complaints
II. Exhaustion, Ripeness, Mootness & Other Obstacles to Judicial Review

A. Exhaustion
1) Doctrine may bar plaintiffs from proceeding in the courts if they haven’t raised issues in administrative process

a. Kleissler v. US (1999) – plaintiffs failed to bring concerns about timber cut to FS before going to ct; ct dismisses for failure to exhaust

b. Foreclosure: all factual/legal issues must be raised in proceeding before agency, or they cannot be raised in court 

2) Rationale: benefit from agency expertise, lighten judicial workload

3) Generally applied flexibly, considering equities of the situation 


B. Laches

Equitable remedy – sitting on rights too long to detriment of others

Default federal SOL = 6 years

Laches disfavored in environmental/lands cases to avoid defeating environmental policies & b/c there are usually many victims 


C. Ripeness

1) Recently become a significant obstacle to plaintiffs challenging land use plans

a. Rationale: keep ct out of entanglement over abstract disputes 

2) Generally requires a specific, reviewable “agency action”

a. Concrete action applying the regulation to the claimant’s situation in a fashion that harms or threatens to harm
3) Ohio Forestry Association v. Sierra Club (1998)

a. SC challenged FS plan for national forest in OH as allowing too much logging & clear-cutting 

b. Ct dismisses as not ripe: “although the plan sets logging goals, selects the areas suited to timber production, and determines probable methods of timber harvest…it does not itself authorize the cutting of any trees”
c. Three factors:

i. Whether delayed review would cause hardship to plaintiffs

ii. Whether judicial interventions would inappropriately interfere w/ further administrative action

iii. Whether issue would benefit from further factual development

d. Here, ct holds judicial review would hinder agency refinement of the plan, facts not well-developed enough, and no legal rights have been granted or destroyed at this stage 

e. SC may challenge individual timber sales – but that will take a lot of time and resources; ct holds that financial burden insufficient to constitute harm to plaintiffs 

f. Finally, some elements of this case WOULD have been ripe (plan authorized opening of trails to motorized vehicles, harming wilderness values now, not in future); but SC failed to raise these issues below

4) Later, site-specific challenge could also challenge the lawfulness of the overall plan

a. But Sierra Club v. Peterson (2000) – challenge to timber sales may not be used as mere pretext to get around ripeness and challenge overall plan 

5) Problem w/ Ohio Forestry analysis is that plans are real commitments of resources; once they’re in place, important decisions have been made
a. But ct doesn’t want to speculate on decisions agency will make under the plan – even if it allows for increased logging, which timber sales will be approved and what will be the environmental consequences?

6) Review of NEPA compliance is immediately available, even if plan may not be reviewed at that point


D. Mootness

1) Fund for Animals v. Babbitt (1996) – challenge to fed funding of moose hunt moot after funding ceased


E. Sovereign Immunity
1) 1976 APA abolished in most cases

a. If environemtnal injury likely, balance of harms will favor issuanve of an injunction

b. Damage suits still governed by Fed Tort Claims Act

2) Specific statutes limiting the waiver of sovereign immunity prevail over general waiver

III. Agency Discretion

A. General principles
1) Under APA, judicial review is precluded where agency action is committed to agency discretion by law


a. But basic presumption is in favor of judicial review

2) Agency action

a. Norton v. SUWA (2004) – plaintiff must assert “agency failed to take a discrete agency action that it is required to take; in that case, law mandated non-impairment of potential wilderness areas, but failing to regulate motorized vehicles was not a discrete action
3) Scope of review

a. Generally limited to record developed by the agency

b. Agency assumed to have more technical expertise than the ct

c. Questions of fact for the agency; questions of law for the ct

d. Under APA, ct may:

i. Compel agency action unlawfully withheld or unreasonably delayed

ii. Hold unlawful & set aside agency action, findings, or conclusions found to be arbitrary, capricious, abuse of discretion, contrary to law or in excess of authority

e. The more specific the statutory mandate on the agency, the more scrutiny the ct is willing to give agency action
4) Chevron Deference (1984)
a. Two-step inquiry:

i. Is the statute ambiguous, or has Congress spoken clearly?

ii. If the statute is silent or ambiguous, ct defers to agency interpretation so long as reasonable 

b. Agencies are empowered to create rules or regs to fill explicit or implicit gaps in statutes
c. Christensen v. Harris County (2000) – Informal agency interpretations (e.g. opinion letters, agency manuals) do NOT receive Chevron deference
Southern Ute Tribe v. Amoco (1998) – DOI Solicitor’s opinion interpreting old statute not entitled to deference

But it can be very hard to draw the line btwn a formal reg and an agency manual

Even if not entitled to deference, unofficial interpretations are still persuasive authority for cts

d. Sd
5) Udall v. Tallman (1965)
a. DOI withdrew some Alaska lands from entry, suspended action on pending oil & gas leases; G applied for lease; DOI reopened part of lands for leasing; T applied for same leases; DOI granted to G

b. Ct holds that agency entitled to deference in statutory construction; and even greater deference in administrative regulation construction

c. Here, DOI has consistently interpreted withdrawal as only barring transfer of title, not leases; that interpretation is reasonable, and ct upholds it
d. Unclear how ct reconciles this holding w/ Mason v. US (1923), which found that appropriation of lands for oil & gas development IS analogous to settlement & entry

e. Cts defer to administrative interpretation of statutes & regs

6) Wilderness Society v. Morton (TAPS) (1973)

a. Mineral Leasing Act limits pipeline rights-of-way to 50’; DOI planned to grant Special Land Use Permit (SLUP) to allow Trans-Alaska Pipeline to occupy much wider right-of-way
b. Ct held for plaintiffs – there is no construction of the statute that will allow the DOI to grant such an allowance

c. No deference b/c statute not ambiguous; agency expertise irrelevant (wouldn’t get past first step of Chevron)
d. DOI argued it’s granted lots of similar SLUPS – ct holds “administrative practice which is plainly contrary to the legislative may be overturned no matter how well settled and how long standing”

e. Ct rejects congressional acquiescence (a la Midwest Oil) b/c here there’s a statute; it may be a stupid statute, but as long as it’s there, agency may not violate

i. Also, Exec withdrawals unique, broad power of Property Clause preceded the administrative state

ii. If illegal administrative action had been clearly brought to Congress’s attention, and Congress had done nothing, could maybe argue acquiescence  

f. Finally, SLUP even violates DOI’s own regs, which require SLUPs to be revocable; once pipeline built, this one could never practically be revoked 
7) Applying Administrative Law to Public Lands

a. Look to Constitution, Statutes, and Regs


b. Analyze all in conjunction to answer a legal question in this realm

Delegation
I. Doctrine of Non-Delegation

A. General Principles 
1) Source of Federal Power over Public Lands: Property Clause


a. Vests power in Congress; but Congress may delegate to Exec

2) Intelligible Principle Doctrine
a. Ct has upheld very broad delegations of authority, so long as agency given “intelligible principle” 

i. Whitman v. American Trucking – “protect public health”

b. Subdelegations below cabinet-level officers are permissible, but must be express

c. Ct has held agencies cannot designate management to private groups unless they retain substantial authority

3) National Park & Conservation Association v. Stanton (1999)

a. NPS delegated management of the Niobrara Scenic river area to local council, made up of landowners, businesspeople, local govt, and one NPS representative

b. Goal was to get local buy-in, since river runs largely through private land, much opposition to designation as Wild & Scenic River

c. Plaintiffs protest
i. They’ve lost input, NPS conservation perspective no longer controls
ii. They have a different array of rights w/ this council than they would have with a purely public body

iii. They don’t have the process/procedural rights (APA, FOIA, etc.)

d. Ct holds for plaintiffs – violation of non-delegation
i. NPS retains too little control – its only option if it disagrees w/ management choices of council is to dissolve it; highly unlikely that it would do so

ii. NPS retains no oversight, no final reviewing authority over the council’s decisions; and private interests on council are likely to conflict w/ NPS mission
e. Congress has two options

i. Establish a federal entity to govern the river w/ clearly delegated powers

ii. Establish a local management entity but require it to abide by all fed laws, like an agency

f. Either way, Congress must be clear about the rights of the protesting parties, and the ultimate control by the agency
4) NRDC v. Hodel (1985)

a. BLM issued regs establishing “Cooperative Management Agreements” (CMAs) allowing ranchers to set own grazing stds; NRDC challenged on grounds that Taylor Act requires the agency to make those determinations
b. Ct held for plaintiffs – another violation of nondelegation
i. BLM abrogated its authority to specify the stds, and was locked into CMA for 10-15 years even if stds not met

ii. Only Congress, not the agency, may change the statute to allow for this sort of delegation

c. BLM must retain final control until Congress says otherwise

B. Structuring Cooperative Management Agreements

1) Increasing interest in delegating management of lands to local or regional collaboratives

2) General issues w/ such arrangements

a. Who’s the public? Who should have a say in how we manage these lands?

b. Weighing local vs. national perspectives 

c. Tension btwn need for uniformity & experimentation

d. Tension btwn more democratic management and management by scientific professionals (or indigenous leaders) w/ special expertise
e. Does the type of ecosystem make a difference (e.g. easier to experiment w/ range than w/ transboundary rivers)?
3) Examples:

a. Pinelands National Reserve

i. 15-person planning group, 7 local, 7 state, 1 federal

ii. Plan must be approved by DOI

iii. Fed pays for land acquisitions by the state, but state must reimburse if it doesn’t manage according to the plan

iv. Other fed agencies that deal w/ the land must also conform w/ the plan


b. Columbia River Gorge National Scenic Area

i. “Special Management Areas” of mostly fed land managed by FS; “General Management Areas” mostly non-fed land managed by regional agency

ii. 12-member commission managing GMAs is not considered a fed agency; 3 appointed by affected counties, 9 by governors of affected states (3 each), 1 nonvoting fed member from FS

iii. Commission develops plan; counties required to adopt land-use ordinances consistent w/ the plan

iv. Carrot of fed $$, but also stick of 

v. Ct upheld constitutional attack on the commission

c. Presidio Trust


i. Govt corporation to mange former army base near Golden Gate bridge
ii. 7-member board, 1 from DOI, 6 non-fed appointed by President

iii. Trust develops comprehensive management plan, directed toward reducing fed management costs as much as possible

iv. Why retain a fed presence? Locals wanted to prevent development, keep it as a park; retaining fed ownership was the surest way to do so


d. Valles Caldera Trust
i. 9-member board, 1 national forest supervisor, 1 manager of Bandelier park, 7 non-fed members appointed by President in consultation w/ NM congressional delegation, each w/ specified area of expertise

ii. Purposes of preserve = protect scientific, scenic, geologic, watershed, fish, wildlife, historic, cultural, & recreational values AND provide for multiple resource use AND be financially self-sustaining

iii. Trust must comply w/ most fed laws

iv. Trust terminates after 20 years unless Congress renews


e. Tallgrass Prairie National Preserve 
i. Land held by nonprofit conservation group, but managed as unit of NPS
ii. Fed laws and regs apply to land as they would to NPS lands

iii. Legislation specifically limits fed acquisition authority, honors existing leases and other property rights


f. Qunicy Library Group

i. Pilot project for 3 national forests in CA

ii. Group of fisheries, timber, environmental, county govt, citizen groups, & local communities cooperatively develop resource management plan

iii. National envi groups opposed delegating such control to a local body
Executive Withdrawals & Reservations
I. Executive Withdrawal Authority

A. Source of Authority


1) Terminology

a. Withdrawal – change in the designation of a parcel of federal land form “available” to “unavailable” for certain activities (usually involving resource development)

b. Reservation – dedication of parcel of land to a certain use, usually permanently

c. Classification – categorization of lands according to how they may be used, usually performed by agency managers on smaller scale basis than withdrawals or reservations



2) Division of Authority Btwn Congress & Executive
a. From early on, Exec unilaterally withdrew lands for military bases & Indian reservations

b. Congress has retained sole authority to withdraw & reserve certain lands (e.g. NPS, Wilderness Areas)

c. Executive may withdraw or reserve lands under power delegated to it by Congress (e.g. early forest reservations)

d. Specific natural resource (e.g. oil & gas) may be withdrawn from disposition, not accompanied by a reservation
e. Congress generally possesses the power to reverse decisions by the Exec



3) US v. Midwest Oil (1915)
a. Ct upheld Exec withdrawal authority based on longstanding Congressional acquiescence
b. Implied delegation of authority under Property Clause



4)  Portland Gen. Elec. Co. v. Kleppe (1977)

a. Ct upheld Udall withdrawal of lands that included mining

b. 1958 Act had revoked Exec authority to make withdrawals for military bases, but b/c it was silent on other categories, continued silence = acquiescence

c. Midwest Oil implied authority still valid



5) General debate over Exec Authority:



a. Mining companies oppose broad withdrawal authority




b. Enviros support it


B. Modern Withdrawals Under FLPMA


1) FLPMA repealed 1910 Pickett Act 
a. Pickett expressly delegated withdrawal authority to the Exec

b. Exception – no withdrawals of land from mining

c. Withdrawals to remain in force until revoked by either Exec or Act of Congress

d. Many withdrawals made under Pickett are still in effect



2) FLPMA also sought to expressly revoke Midwest Oil implied authority 

a.   But some debate over whether it could actually accomplish this – if Exec continued to act, and Congress did nothing, wouldn’t the reasoning still hold?



3) FLPMA withdrawals allowed for broad purposes (“maintain public values”)



a.   But mandates specific, detailed procedures



4) FLPMA withdrawal procedure
a. DOI  may make withdrawals of <5000 acres for up to 20 years 

b. Withdrawals >5000 acres subject to congressional veto (by either chamber) w/in 90 days

c. Detailed report on proposed withdrawals must be made to Congress

d. DOI may make emergency withdrawals of any size for 3 years

e. Withdrawal power may only be delegated to presidential appointees, not civil service employees



5) FLPMA applies prospectively, but also required review of past withdrawals
a. Provision challenged & dismissed for lack of standing in Lujan v. NWF
b. DOI supposed to evaluate withdrawals of land from mining, determine whether those withdrawals should be continued or terminated
c. Termination requires Congressional approval; but FLPMA also grants DOI power to “make, modify, extend, or revoke withdrawals”
d. DOI therefore argued that it could revoke in ordinary course of business, w/o approval; unclear if these revocations are valid (lower ct held they weren’t b/c lack of public participation; higher ct dismissed for lack of standing) 


6) Is decision not to authorize an activity on fed lands a “withdrawal” that must 


    follow FLPMA procedures?

a. Mtn Legal States Fdn v. Andrus (D.Wy, 1980)

i. FS & BLM failure to act on oil lease applications in roadless areas = de facto withdrawal, subject to FLPMA
ii. “we cannot allow the defendants to accomplish by inaction what they could not do by formal administrative order”

b. Bob Marshall Alliance v. Hodel (9th Cir, 1988)

i. Failure to issue oil & gas leases is NOT a withdrawal
ii. Mineral Leasing Act authorizes leases, but does not mandate them (see McLennan, 1931)

iii. Legitimate exercise of agency’s discretion in approving leases or not is NOT a withdrawal 


7) Three methods to make lands unavailable for mining




a. Formal FLPMA withdrawal




b. Exercising discretion not to approve lease applications




c. Declaring land unavailable for leasing in applicable land use plan 


C. Constitutional Challenges to FLPMA


1) Three provisions raise concerns
a. Provision that DOI must terminate a withdrawal if, w/in 90 days of submitting to Congress, Congress has adopted concurrent resolution of disapproval
b. Provision that emergency withdrawals may be initiated by the DOI or the Interior Committee of EITHER chamber of Congress
c. Provision that DOI may terminate withdrawal if, w/in 90 days for reporting to Congress, Congress has not adopted concurrent resolution of disapproval


2) Constitutional concerns: presentment & bicameralism
a. INS v. Chada (1983) – allowing one chamber to override AG’s suspension of deportation unconstitutional
b. Altering the legal rights & duties of Exec agency requires bicameralism & presentment

c. Does Chada decision void these FLPMA provisions?



3) Pacific Legal Fdn. v. Watt (D.MT,1981)
a. House Interior Committee invoked emergency withdrawal power to protect wilderness areas from oil & gas leasing proposed by Watt in period before Wilderness Act took effect

b. Ct upheld – although a committee of one chamber may force Exec action, Exec retains sufficient discretion in setting duration, etc.


4) NWF v. Watt (D.DC, 1983)

a. House Interior Committee again directed emergency withdrawal, this time to halt large-scale coal sales proposed by Watt
b. DOI refused to obey, violating DOI procedure requiring it to make limited emergency withdrawal upon such request

c. Ct holds for NWF on two grounds:

i. DOI may not change its regs w/o following notice & comment procedures; failing to follow regs amounted to such an unauthorized change

ii. Congress’s dual authority as both a proprietor & a sovereign regarding public lands gives it greater power in regulating them than it wields in most other areas, like immigration law
d. Public land laws = more like directions to an agent than normal legislation


5) Despite these favorable rulings, most commentators argue the FLPMA provisions 


    are probably unconstitutional under Chada
II. Antiquities Act of 1906

A. Overview of the Act

1) “The President of the United States is authorized, in his discretion, to declare by public proclamation historic landmarks, historic & prehistoric structures, and other objects of historic or scientific interest that are situated upon the lands owned or controlled by the Government of the US to be national monuments, and may reserve as a part thereof parcels of land, the limits of which in all cases shall be confined to the smallest area compatible with the proper care and management of the objects to be protected.”

2)  Context
a.   Intent was to preserve discrete archeological sites; most framers envisioned postage-stamp monuments
b.   Preserve Indian sites while killing all the Indians



3) Application of the Act
a. Every President has used this broad, express power aggressively

i. E.g. Carter used to set aside 56 million acres in AK to temporarily protect from exploitation before ANILCA was completed

ii. Clinton set aside 1.7 million acres in Utah’s Grand Staircase-Escalante Monument; proclaimed an additional 6 million acres in last year of his term

b. President has a lot of power that can be wielded secretly, w/o any public involvement
c. However, monument reservations can be revoked by specific acts of Congress; Prez apparently does NOT have authority to “unproclaim”
d. Boon to environmentalists, since we’re generally more willing to act protectively at national than local level

i. Wilderness designation nearly impossible to get w/o support of that state’s congressional delegation

e. sd



4) Management of Nat’l Monuments

a. In many cases, Congress later converts monument to Nat’l Park
b. Most monuments managed by NPS; some early ones initially under FS but transferred to NPS, some modern Clinton ones under BLM

B. Challenges to Antiquities Act 


1) Cameron v. US (1920)
a. Challenge to TR’s setting aside 270,000 acres for Grand Canyon in 1908

b. Ct upheld withdrawal 


i. Grand Canyon is “object of unusual scientific interest”


ii. Area set aside is not excessive



2) WY v. Franke (1945)
a. Ct upheld FDR’s setting aside 220,000 acres for Jackson Hole Nat’l Monument
b. If there is substantial evidence supporting President’s findings that area contains objects of historic or scientific interest, then ct will uphold (arbitrary & capricious std)
c. If Exec overreaches his delegated authority, burden is on Congress, not cts, to rein him in



3) Mtn States Legal Fdn v. Bush (DC Cir, 2002)
a. Mtn States argued 6 large Clinton monument proclamations exceeded his authority under the Antiquities Act
b. Although Prez not an “agency” subject to review under APA, his actions are not unreviewable – Exec Orders cannot make new law, must be in furtherance of statute

d. But ct’s review will be limited to facial examination of whether proclamations meet requirements of statute

e. Here, they do:

Proclamations include findings identifying why object is of scientific or historic interest

Also state why area is “smallest compatible”

This is all the Act requires 

f. Ct rejects Mtn States’ claim that Act cannot be used to protect large areas of land b/c other statutes do so – statutes enacted under Property Clause may have overlapping authority

g. Even if Mtn States had backed up allegations w/ facts (e.g. here’s why these lands should not have been included), would’ve been battle of the experts, ct would likely defer to Exec determination 



4) Tulare County v. Bush (DC Cir, 2003)

a. Tulare County challenges Clinton’s designation of Grand Sequoia Nat’l Monument; sought a more thorough review of the designation
b. Ct rejects all challenges

i. Proclamation identifies objects (giant sequoias) as required; Act does not demand any particular level of specificity or detail

ii. “ecosystems & scenic vistas” may qualify as objects of scientific interest
iii. Proclamation explains why area protected is “smallest necessary” – Tulare has no factual basis for challenge
iv. Tulare has no factual basis for argument that designation will increase risk of harm by fire

v. Proclamation not inconsistent w/ NFMA b/c land will still be managed by FS (again, overlap of statutory mandates is permissible)
c. sd


C. Land Management by Executive Order

1) Executive orders may shape land policy by directing agencies in certain way
2) Exec Orders are reviewable by the cts when:




a. It has a distinct statutory foundation, and therefore carries the force of law




b. It places substantive limits on agency discretion

3) Exec Orders may by enforceable by the cts

a. NWF v. Morton (1975) – BLM failed to abide by Exec Order limiting ORV use in fed lands; Exec Order has force & effect of law
4) But Exec Orders may also expressly disclaim enforceability

a. McKinley v. US (1993) – ct rejected claim that Exec Order overrode FS regs reducing number of cattle in forest

b. There, EO stated: “this order is intended only to improve the internal management of the Executive branch and is not intended to create any right or benefit, substantive or procedural, enforceable at law by a party against the US”

Land Exchanges, Sales, & Transfers 
I. Purposes, Types, and Limitations on Fed Lands Transactions

A. Purposes



1) Continue disposition in select areas – i.e. at the edges of growing cities



2) Undo some of the checkerboarding to facilitate management 


B. Categories of Transactions


1) Land Acquisitions

a. Land generally acquired in one of three ways:
i. Congress designates special management area, authorizes acquisitions w/in it

ii. Legislation establishes goal (e.g. preserve bird population), designates agency authority to acquire land in furtherance of that goal
iii. Congress generally encourages acquisitions to consolidate holdings or to provide access
b. Land acquisitions funded through Land & Water Conservation Fund (LWCF)

i. Funded by oil & gas lease proceeds, but Congress must appropriate each year; has decreased in recent years

ii. Mostly directed toward enhancing wildlife or recreation opportunities

c. NM has proposed program modeled on fed, but would require automatic appropriations (politically unpopular)


2) Land Sales
a. Almost never permitted for FS, NPS, or Wildlife Refuges
b. BLM lands governed by FLPMA; limitations include:
i. Must be for fair mkt value

ii. Land must be either difficult/uneconomic to manage; no longer required for fed purposes; or disposal of the land will serve important fed objectives (e.g. economic development) which outweigh the public objectives served by maintaining fed ownership

iii. Sales of >2500 acres subject to one-House veto (possibly unconstitutional)

iv. Feds retain mineral estate of all lands sold (does not apply to lands exchanged)

c. Sporadic attempts to sell off much land, depending on who’s in power 


i. Regan/Watt pushed for major sales w/ Property Review Board



3) Intra-Governmental Land Transfers
a.   Recreation & Public Purposes Act (RPPA)
i. Transfers public land to local govts for certain purposes; fed retain reversion if land ceases being used for those purposes
ii. Land must be of “no national significance”; classification of land as suitable for RPPA withdraws it from other uses (e.g. mining)
iii. Often for parks, school sites, landfills
iv. Feds immune from liability on those lands (e.g. CERCLA)

b.   Fed Property & Administrative Service Act (FPAS)

i. General Services Administration (GSA) disposes of surplus govt property to fed agencies, other public bodies, or private enterprises

c.   Transfers from one fed agency to another
i. BRAC – many former military bases converted to parks, wildlife refuges
ii. Major swap btwn FS and BLM lands proposed – consolidate ranges and forests; might make sense to ultimately combine all of these lands (would need to overcome a lot of inertia, write a new organic statute…)
iii. Agencies resistant to change; also look at who benefits from fragmentation



4) Exchanges 

a. All land management agencies have delegated power to exchange their lands for private lands
b. Lands exchanged must be of “equal value”; exchange must generally be in public interest

c. FLPMA amended w/ FLEFA (Fed Land Exchange Facilitation Act) to streamline exchange process
d. B/c all public lands have users (grazers, recreationists, etc), most proposed exchanges meet w/ some opposition 

C. Limitations on Transactions – Judicial Review


1) Nat’l Audubon Society v. Hodel (1984)
a. DOI proposed major land swap w/ AK native corporations; transfer wilderness area on St. Matthew Island to the corps for use in oil development, receive land interests w/in other wildlife refuges

b. No NEPA b/c ANILCA contains NEPA exemption

c. DOI argued exchange furthered public interest

i. Island only transferred temporarily (long-term lease), while lands gained permanently
ii. Use of island for energy development benefits the public

d. Ct applied two-step inquiry:
i. Was DOI’s “broad view of the public interest” correct? Yes – aqgency correct to consider benefits of oil development (today would likely apply Chevron deference)

ii. Review merits of decision under “arbitrary & capricious” std – did DOI evaluate all the relevant factors?
e. Ct holds DOI overestimated benefits & underestimated costs to the public

i. Long-term lease carries possibilities of permanent harm to island’s wilderness values

ii. Lands to be gained by US are already protected from uses incompatible w/ wildlife refuges; no additional protections are gained by the fee ownership

f. Therefore DOI’s determination constitutes clear error of judgment 


2) “Public Interest” std highly subjective



a. Would agency prevail if it had developed a better administrative record?




b. How much scrutiny are cts willing to apply to agency decisions?




c. How much deference should “expert agencies” receive from the cts?



3) “Equal value” may be difficult to determine 




a. Each parcel & exchange situation is unique



4) New paradigm: exchanges becoming more frequent (w/ resultant litigation)



a. Fed-state exchanges to undo checkerboard, facilitate management




i. Massive exchange in UT during Clinton administration 




b. Southern NV Public Land Management Act

i. Auction off lands around Las Vegas, proceeds go directly to BLM (not just general Treasury) to acquire replacement parcels or serve other land management needs in the area

ii. Rationalizes public land ownership, facilitates development




c. NV pilot popular; Congress expanded w/ Fed Land Transaction Facilitation 


   Act (FTLTA) – applies same model to 11 other Western states




d. Remaining concern = opportunities for corruption, influence peddling 



    (always seem to come up in land dealings)

  i.  E.g. in NV, real estate companies were performing the appraisals for the BLM

Agency Planning Process
I. Post-NEPA, Planning Required for All Fed Land Management Agencies

A. Planning Requirements



1) Diff processes required for diff agencies



2) Look to organic act (agency’s charter)



3) All modern plans have some public participation component



4) Plans have some legal effect, but how much is debatable

a. Permits, contracts, etc. supposed to be consistent w/ plan; inconsistencies may be grounds for brining suit
b. Plans supposed to be binding until changed

c. But how willing are cts to step in and enforce essentially internal agency processes?



5) Are plans worth the resources we put into them?

a. Do they promote rational, participatory decision-making?

b. Or do they yield lose-lose compromises b/c we lack societal consensus over how to use public lands?

c. Are they a waste of time& energy that foments litigation w/o addressing the real challenges of public land management?


B. Example: FS vs. BLM Planning Processes
1) FS prepared 5-year, system-wide plans, then more specific ones for individual management units
a. Congress suspended 5-year plans b/c it was too difficult to get FS to change direction once plan was in place; plan gave too much pwr to the agency

2) Plans prepared by interdisciplinary team, w/ emphasis on public participation, involvement of local govts (including tribes)

3) BLM planning not required until FLPMA, much simpler and less developed

Water Resource
Acquiring Water Rights for Federal Lands
I. Federal Reserved Water Rights

A. Origins & Source of Power 



1) Water necessary for almost all other resource use & development 



2) Fed land management practices significantly affect water supply



3) Feds defer to state water laws as a general rule

a. Feds have broad power under Property & Commerce Clauses to set water policy affecting fed lands

b. Yet they rarely preempt state water laws 

c. What role should the fed play in governing Western water use?

i. Feds as land manager w/ control over relevant water resources

ii. Feds as setting minimum envi stds (although states often enforce)

iii. Promoting economic development (BuRec & Corps)



4) CA v. US (1978)

a. Private development of water resources in the West often required use of the public domain

b. Mining Law expressly recognized that state/local law applied to the development of water rights on public lands

c. 1877 Desert Lands Act proclaimed that “the water of all lakes, rivers, and other sources of water supply upon the public lands and not navigable, shall remain and be held free for the appropriation & use of the public for irrigation, mining, and manufacturing purposes subject to existing rights”

d. Therefore, all non-navigable waters on public lands severed and available for appropriation under state law



5) Three varieties of state water law regimes

a. Riparianism – owner of land adjacent to water entitled to natural flow of the stream; modified in American law to allow reasonable use

i. No caselaw on reserved rights in riparian regimes; presumably they would be a better fit

b. Prior appropriation – rights established by beneficial use; first in time is first in right

c. Hybrid system – recognizing both riparian & prior appropriation rights


B. Development of the Reserved Rights Doctrine



1) US v. Rio Grande Dam & Irrigation Co. (1899)



a. Two limits on fed deference to state water law:

i. Feds retain navigation easement over all navigable waters; may act to ensure their continued navigability

ii. States may not destroy the right of the US, as landowner, to the continued flow of waters on streams through fed land as necessary for purposes of reservation



2) Winters v. US (1908)

a. US established reservation for Montana tribes; sought to enjoin upstream water users from diverting water needed for irrigation project on the rez
b. Ct held creation of reservation implicitly reserved sufficient water to fulfill the purposes of the reservation – both present AND future
c. Priority date = date reservation was established

d. Fed water right NOT based on beneficial use



3) AZ v. CA (1963)

a. US intervened in suit over CO Compact allocation to claim water on behalf of both tribes and non-Indian fed reservations
b. Ct rejected AZ’a claim that, under Pollard, feds cannot reserve water rights post-statehood (broad powers of Property Clause allow it to do so)

c. Ct held that fed reserved rights apply to ALL categories of fed reserved lands, not just Indian reservations



4) Cappaert v. US (1976)

a. Truman reserved Devil’s Hole Nat’l Monument; Proclamation emphasized scientific importance of desert pupfish, found nowhere else

b. Cappaerts began pumping groundwater 2.5 miles from Devil’s Hole, lowering the water level in the pool; US sought injunction to stop them

c. Ct reiterates that when fed govt reserves land for a fed purpose, it also implicitly “reserves appurtenant water then unappropriated to the extent needed to accomplish the purposes of the reservation”
d. Key inquiry = did Congress intend to reserve water?

i.    Intent inferred from purpose of the reservation – does that purpose require water, and if so, how much?

e. Here, emphasis on preserving pool & fish indicates water IS reserved

f. However, only to extent necessary – Cappaerts may pump and lower pool to some extent, so long as it does not impair the scientific value of the pool



5) Limits on Reserved Rights

a. Do they apply to groundwater?

i. Ct held Cappaert pool was surface water, therefore did not have to decide
ii. Groundwater = a mysterious resources; ct may not be comfortable finding a reserved right in it
iii. Also, diff states regulate gw differently

iv. Feds have been reluctant to attempt to regulate gw; they generally play a small role in regulating both quantity & quality 

v. But it raises a real question w/ Indian reserved rights – tribes historically used little gw, but what is their modern right to it?

b. Must be necessary to fulfill “primary purposes” of land reservation


6) US v. NM (1978)
a. US intervened in Mimbres adjudication to claim water right for the Gila Nat’l Forest
b. Issue: for what purposes was the forest reserved? Determines how much and for what purposes water may be reserved

c. Ct holds reserved rights should be interpreted narrowly b/c they’re implied, and b/c general fed deference to state water law
d. Therefore, where “water is necessary to fulfill the very purposes for which the reservation was created,” ct will find a reserved right; but where it is only valuable for a “secondary purpose” of the reservation, ct will not find the right
e. In determining purpose of forest reservations, ct goes w/ legislative history over textualism

i. Textual argument: Organic Act says purposes are (1) improve and protect the forest, (2) secure favorable conditions for water flows, (3) furnish continual supply of timber

ii. But legis history indicates framers intended to limit reservations – they were NOT made for environmental or recreation purposes, and “improve and protect” is only for sake of securing water flows and timber supply

f. Ct acknowledges that MUSYA of 1960 broadened purposes of forest reserves, but since such purposes were secondary, MUSYA probably did not create any additional reserved rights (pure dicta)
g. Dissent argues majority reads the first phrase out of the Organic Act; wildlife recognized as part of forest at English law; protection of instream flows not inconsistent w/ primary purposes

C. Reserved Rights on Different Types of Fed Lands



1) National Forests
a. Reserved rights hotly contested b/c most Western watershed head on Nat’l Forest land (e.g. feds own 33% of NM’s land, but it’s where 77% of our water originates)
b. Lower cts split as to whether MUSYA created any reserved rights (they would have 1960 priority date)

c. What are scope and priority of rights when land is reserved as Nat’l Forest, then later transferred to NPS, which allows water to be reserved for much broader purposes?

i.    CO ct held it carries right for forest purposes w/ earlier date; rights for park purposes w/ date of transfer (US v. City & County of Denver, 1982)

d. Is the right determined by what the FS knew when it reserved the forest, or by modern scientific understanding?
i. E.g. advances in geomorphology indicate that recurring flood flows are necessary to maintain stream channels, and therefore to “secure favorable water flow” – does FS have right to waters for such flows?


2) National Parks

a. Broader purposes in Organic Act = broader purposes for which water may be reserved (recreation, preserving ecosystems, etc.)
b. Not usually controversial b/c parks are so popular, and usually contribute significantly to local economies



3) National Monuments

a.   Reserved water right depends on specific purposes for which monument was reserved (e.g. Cappaert); look to the proclamation

b.   US v. City & County of Denver held no water rights reserved for Dinosaur Nat’l Monument


4) National Recreation & Conservation Areas




a.   Like monuments, water right depends on specific purposes of area



5) National Wildlife Refuges

a. Pre-1997 – reservation may or may not come w/ water rights

i. AZ v. CA found reserved water rights for wildlife refuges

ii. US v. ID (2001) – no reserved rights to maintain river-island bird sanctuaries; “expectation that islands would remain surrounded by water does not equate to reserved right to accomplish that purpose”
b. Post-1997 – Congress required feds to acquire any water needed under state law



6) Wilderness Areas

a. Intense, unresolved debate w/ few practical consequences, since most wilderness areas are remote, high altitude, and would carry very late priority dates


7) Wild & Scenic Rivers




a. Expressly asserts fed reserved water rights

i. “Designation of any stream as national wild, scenic, or recreational river area shall not be construed as a reservation of the waters of such streams for purposes other than those specified in this chapter, or in quantities greater than necessary to accomplish these purposes”




b. But unclear HOW MUCH water is thereby reserved to the rivers 



8) BLM Lands

a. These lands are the residual public lands; they were NOT specifically reserved for particular purposes
b. Sierra Club v. Watt (1981) – reserved water rights attach ONLY to reserved public lands; and then only if necessary to accomplish purposes of the reservation

c. No reserved rights were created by FLPMA, b/c that was merely a management statute, it did not reserve any lands
d. One exception: 1926 Exec Order reserved lands around every spring or waterhole on public lands for public use (to prevent concentration of the water supply in private hands)
i. Since these lands were specifically reserved, they may carry some rights

ii. Debate will be over what the protected purposes are (fish propagation? or just stock-watering?)

iii. Could BLM curtail domestic well pumping on nearby private lands if it’s drying up the springs?


D. Modern Congressional & Executive Practice



1) Congress & Exec have tried to be more express about reserving water rights


2) However, language used still tends to be ambiguous

a. Unclear how much water is reserved (“the minimum amount necessary to carry out the purposes of this act”)
b. Unclear if groundwater as well as surface water is being reserved 

c. Unclear if silence now means reservation or not (Congress usually tends to explain itself when it chooses not to reserve rights, but…)



3) Practical impact minimal b/c priority dates so late

E. McCarran Amendment & Fed Involvement in State Adjudications 

1) McCarran Amendment = limited waiver of sovereignty allowing feds to be joined as a defendant in state suits to adjudicate or administer water rights 
a. Includes fed reserved rights 

i. Although they retain their federal character, not defined by beneficial use, not subject to forfeiture
b. Only for comprehensive stream adjudications, not individual actions against US

c. Proceedings must be judicial, not merely administrative

i. South Delta Water Agency v. US (1985) – states may only administer fed water rights after they’ve been adjudicated

ii. Unclear exactly how much state water procedures feds must actually comply with

d. Fed & state cts hold concurrent jurisdiction over fed water claims; but state cts generally preferred forum

2) State cts must follow fed substantive law w/ fed water rights, but state procedural laws apply


a. Theoretically, feds could lose case by failing to follow state procedures
3) CO River case held that feds MUST assert tribal claims in general adjudication proceedings

4) May cts review fed failure to assert reserved right in adjudication?

a. Under APA, administrative action (or failure to act) not reviewable if committed to agency discretion

b. Duty is discretionary if statute gives ct no meaningful std against which to judge agency’s exercise of discretion 
i. Do statutes authorizing withdrawals clearly express Congressional intent to reserve water rights?
c. Sierra Club v. Yeutter (1990) – Wilderness Act requires agency to preserve “wilderness water values”; but ct held SC failed to show harm to those values caused by DOI’s failure to claim reserved rights for wilderness areas; case therefore not ripe
d. If outside group (SC) cannot intervene, we’re dependent on agencies to raise these claims
e. But if state completes adjudication and feds claim nothing, are fed lands out of luck?

5) If fed official participates in state proceeding, to what extent can that official bind the fed govt? Do res judicata or estoppel ever apply to the feds?
6) Growing trend toward negotiated settlements, rather than suits

a. Feds yield some priority in exchange for state cooperation
II. Other Means of Protecting Water Resources on Federal Lands


A. Controlling Water by Controlling Access to Land

1) Fed agencies generally have broad power to permit or deny use of fed lands for water development
2) CO Bypass Flows Controversy 

a. Lessees on fed land built dams & diversions, perfected water rights under state law
b. When fed land-use permits expired, FS conditioned renewal on restoration of some instream flows; doing so would reduce the amount permittees could divert, and therefore claim under the state water right 
c. Ct held that feds have complete control over how the lands are used, and that includes regulation of water appropriation; it’s not a taking
d. If flows had been needed for ESA, feds would have even stronger case

e. Feds sought political compromise

3) State rights don’t exempt rights holders from complying w/ fed laws
a. Are flow conditions like envi laws? Are they comparable to zoning that has effect of reducing allowable diversion?

b. If state property right is inconsistent w/ fed law, fed law trumps; state property right does not include exercise in conflict w/ fed law – that’s not part of the title

4) Hunter v. US (9th Cir. 1967)
a. Valid state water right perfected before fed reservation does NOT entitle rancher to cross reservation w/ cattle; but it does give him the right to divert the water across the reservation for use elsewhere

5) NV Land Action Association v. USFS (9th Cir. 1993)


a. Use of water on fed grazing lands does not create vested water right

B. Claiming Water Rights Under State Law

1) In US v. NM, S.Ct. directed feds to appropriate water under state law if it needed more than the minimal reserved rights
2) However, political dynamic makes it difficult for feds to own water in states


a. State actors don’t like fed ownership


b. The instream rights don’t fit traditional state water rights paradigms

3) State v. Morros (1988)

a. Ct holds state water right may be acquired w/o diversion – earthshaking development for hardcore prior appropriation state
b. Nonconsumptive fed right will not impair other rights

c. Stock-watering right permissible b/c the agency that appropriates need not be the entity actually using the water; the water may be used by lessees
d. US must be treated as any other “person” in the state appropriation system – it is not to be “feared, given preferential treatment, or discriminated against”

4) But note that fed govt is not “person” for purposes of EP Clause
a. States may enact laws limiting feds’ ability to appropriate water
b. E.g. AZ enacted law allowing only ranchers, not fed agencies, to hold stock-watering rights on fed lands; ct upheld, but it could not be applied retroactively

c. But some have argued that if such laws interfere w/ fed ability to manage its lands (i.e. by shifting to private parties how/where/when to develop water resources for livestock purposes), they would be trumped by Supremacy

C. Federal Non-Reserved Rights?



1) May feds appropriate water for purposes not recognized under state law?

a.   1979 Krulitz Solicitor’s Opinion argued they could, based on broad Property Clause powers
b.   But the following Solicitor of Interior rejected – Congress may have board powers, but it’s never exercised in a way that would allow such a fed appropriation 

Federal Hydropower Licensing
I. Source & Limitations on Fed Power

A. Federal Energy Regulatory Commission (FERC)



1) Created by 1920 Federal Power Act



2) Independent agency w/ authority to license private hydropower facilities 




a. FERC approval required for facilities located





i.  In navigable waters; or





ii. On fed lands or reservations




b. BLM land qualifies as “reserved” under FPA



3) Fed role b/c huge fed interest in energy development & navigable waters 

B. FERC’s & Fed Land Management Agencies


1) Escondido Mutual Water Co. v. La Jolla Band of Mission Indians (1984)

a. FPA requires that hydropower facilities w/in fed reservations must not be inconsistent w/ purpose of reservation, and shall be subject to conditions from the Secretary of the department in charge of the reservation
b. Here, FERC rejected several DOI conditions for licensing facility on Indian reservation

c. Ct held that language mandatory, intent of Congress clear – conditions must be included

i. Ct retains review power to determine if conditions imposed are reasonable, w/in provisions of FPA; but that is not for FERC to decide

d. However, Secretaries may ONLY require conditions for projects located ON reservations, not merely facilities that affect reservations 


2) American Rivers v. FERC (1999)

a. FPA gives FERC authority to include conditions in licenses based on recommendations form Fish & Wildlife agencies & requires FERC to include “fishways” prescribed by Secretaries of Interior & Commerce
b. Here, FERC accepted some and rejected some of both categories of conditions

c. Ct held Congress spoke clearly to the issue


i.  Don’t get past the first step of Chevron deference

ii. First provisions FERC has discretion to reject; second it doesn’t 

d. FERC argues not all the “fishways” conditions truly qualify as “fishways” (many were management requirements rather than physical features) – again, that’s for the ct to decide, not FERC

e. Why subject FERC to mandatory conditions by agencies w/o energy expertise? Does Congress lack confidence in FERC’s ability to balance non-energy interests?


C. FERC & State Water Laws



1) CA v. FERC (1990)



a. FERC does not need to follow or defer to state water laws



2) PUD No. 1 v. WA (1994)

a. If state adopts minimum flow requirement as part of CWA regs, then hydropower project must obtain state certification before FERC can issue license


3) Should states have veto power over hydroelectric projects?




a. Rivers = transboundary resources (but so id the climate)




b. States can turn down other power developments


D. Reopener Clauses

1) WI Public Service Corp. v. FERC (7th Cir. 1994) 
a. Ct upheld FERC authority to include reopener provisions that reserved right to require fishways at a later date
b. Businesses want certainty – is this a fair trade-off?

c. Ct holds profit is always uncertain

d. FERC “should not be left w/ the untenable choice of either requiring petitioners to construct potentially needless fishways at the time of licensing or effectively eliminating the possibility of restoring migratory fish runs to the river”

e. Longstanding congressional management of fisheries = adequate notice

2) Part of the problem has been that none of the fish management strategies we’ve tried have been working

a. Difficult for the law to deal w/ uncertain science

3) Pacific Power Council on the Columbia – interdisciplinary group representing diverse interests (including tribal), manages river w/ goal of balancing power production & fish protection


E. Dam Decommissioning & Removal



1) Does FERC have authority to order dam removal?
a. Unlike other power facilities, where regulators have cradle-to-grave authority, FERC only licenses, doesn’t collect bonds to pay for ultimate clean-up



2) So who pays?




a. Govts usually end up pitching in



3) WI v. FERC (1997) – ct upheld FERC’s decision not to consider costs of envi 


    mitigation, licensee’s ability to pay in licensing decision
Mineral Resource
Mining Law of 1872
I. Overview


A. Three categories of minerals



1) Locatable




a. Hardrock minerals 




b. Covered by the 1872 Law 



2) Leasable

a. Fuel & fertilizer minerals

b. Originally covered under 1872 law (except coal); oil & gas later withdrawn by Exec Orders (Midwest Oil)

c. Governed by 1920 Mineral Leasing Act



3) Saleable




a. “Common,” non-precious minerals 



b. Offered for competitive sale at auction




c. Title to land not available to mineral developers 




d. Governed by Materials Disposal Act, Mineral Materials Act, Multiple 



    Mineral Use Act, & Multiple Surface Use Mining Act

B. Defining the Minerals & Lands Covered Under 1872 Law
1) “Except as otherwise provided, all valuable mineral deposits in lands belonging to the US shall be free and open to exploration & purchase”
a. To all citizens or those intending to become citizens

b. Development shall proceed under local laws & customs except where preempted by fed law

c. Anyone who discovers & develops a valuable mineral on fed lands may mine it for free and may receive fee simple title to those lands under a patent

d. Rationale = mineral development is highest and best use of lands; it benefits the public

2) Since 1872, the law has been limited – doesn’t apply to all minerals, access & development of the claim may be conditioned 

3) Issues:


a. Is the mineral locatable?


b. Is the land open to mining claims?


c. Did the prospector follow the requirements for locating a claim? 


d. Did prospector work the claim diligently?


e. Was there a discovery?

4) Andrus v. Charlestone Stone Products (1978)

a. C discovered water on claim, used to prepare gravel mined from adjacent claims; 9th Cir held sua sponte that water was a valuable mineral
b. Held: water is NOT a valuable mineral locatable under the Mining Law
c. Under broadest dictionary definition, almost anything is a mineral; but to fall under Law, must be type of mineral Congress envisioned when it enacted the Law
d. Congress made clear that water rights were to be governed under state and local law; it is illogical that it would then impose federal regulation implicitly through the Mining Act

e. Finally, practical consequences of two overlapping water regimes would be disastrous

5) Definition of “valuable mineral” is a question of law, not fact (“policy not chemistry”)
a. Minerals:

i.   Gold


ii.  Silver


iii. Uranium


iv. Drilling mud


v.  Guano

b. NOT Minerals:

i.   Peat & organic soil


ii.  Stalactites & Stalagmites 


iii. Shells


iv. Fossils


v.  Petrified wood

c. Because the Mining Law is most generous of the land disposition laws, developers are continuously stretching the definition of minerals that fall under it

6) Lands Covered by 1872 Mining Law

a. OK v. TX (1922) – Mining Law ONLY applies to federal lands that are generally open to disposal (read literally, it would apply to the Capitol & Arlington Cemetery, since both are owned by US)
i. Basic presumption that Mining Law inapplicable to lands not otherwise available for disposal

ii. After disposal era ended, Mining Law  ONLY applies to lands expressly left open to it

iii. About 400 million acres of BLM & FS land still open
b. Legislative & Executive Withdrawals may also specifically exempt lands from the operation of the Mining Law

i. Even if not express, lands exempt if purposes of withdrawal = incompatible w/ mining (e.g. wildlife refuge)

c. Mining Law also inapplicable on acquired lands
d. Modern Analysis:

i. Is the fed land generally available for disposal?

ii. If not, has Congress declared that this category of lands is open to operation of Mining Law?

iii. Has the land in question been withdrawn either by Congress (e.g. wilderness areas) or the Exec (by express or implied authority)?

C. Methods for Locating a Claim



1) Determine type of claim
a. Lode – aggregation or vein of mineral embedded in rock


i.   May not exceed 1500’ in length, 300’ on each side of vein

ii.  End lines must be parallel


iii. Need not conform to survey lines


iv. Extralateral rights apply

(1) Miner may follow vein beyond the surface boundaries of the claim
(2) Allows miner to mine out vein beneath the land of another w/o liability 

b. Placer – mineral deposits in gravels or loose sediments

i. No more than 20 acres per person (but associations may claim up to 160 acres total for 8 people
ii. Must conform w/ survey lines “as near as practicable”

c. Incorrect identification of claim as lode or placer is grounds for invalidating the claim
d. If claiming both, placer claim must be asserted before lode; filing it second may constitute an abandonment of the earlier lode claim



2) Nonmineral claims



a. Millsite – use of fed lands for processing the minerals
i. No more than 5 acres

ii. Noncontiguous to mining claims, on nonmineral land
iii. Limit of one per claim

iv. Some miners use part of mining claim for processing; DOI disapproves, argues it cases doubt on validity of claim




b. Tunnel site





i.  Where a tunnel is run to develop a vein or lode





ii. Tunnel may also be used for discovery of unknown veins/lodes



3) Requirements for locating claim generally set by state law




a. Feds set minimum requirements




i. Location must be distinctly marked on the ground





ii. Records must contain names, dates, and descriptions of claims




b. Most states require:

i. A valuable discovery

ii. Prompt posting at or near the site to give notice

iii. Development work on the ground to determine character & extent of claim

iv. Marking on ground to establish boundaries of claim

v. Recording of notice or certificate 




c. FLPMA imposes additional one-time & annual filing requirements





i. If not followed, claim constructively abandoned


D. Pedis Possessio Doctrine

1) Valid unpatented claim requires both location AND discovery; before discovery, prospectors protected only by pedis possessio

a. “Foot possession” – actual occupancy & diligent work toward discovery

b. Give right as against any other claimant, protects against intrusion


c. Possible sources of the doctrine:



i.   Implied from fed law; or fed common law



ii.  Miners’ customary law



iii. State police power to keep the peace

2)   Union Oil v. Smith (1919)

a. P located claim, D argued it had located claim on that ground earlier, though D made no discovery and was not in actual possession; D was working contiguous claims
b. Ct holds that pedis possessio requires “continued actual occupancy be a qualified locator or his representatives engaged in persistent and diligent prosecution of work looking to the discovery of mineral”
c. Working contiguous claims was not sufficient to trigger pedis possessio
3)   Geomet Exploration v. Lucky MC Uranium (1980)

a. Lucky detected uranium, fulfilled requirements to locate claim; G entered claim & began drilling; L sued
b. L argues constructive possession should trigger pedis possessio; claims cover a large area and L had begun developing some contiguous claims
c. Ct disagrees – to recognize constructive possession would eviscerate the requirement of actual occupancy & diligent work

d. Purpose of strict requirements = only protect those who are actively engaged in developing minerals, which serves the public good

e. G’s knowledge of L’s prior claim does not constitute bad faith



4) Problems w/ pedis possessio
a. Modern claims cover very large areas to be cost-effective; it’s impractical to physically possess all of that area
b. Doctrine not protective enough to truly encourage development 


E. Requirement of Discovery



1) Once discovery is made, valid unpatented claim exists


2) Key inquiry: is it VALUABLE?



2) Castle v. Womble (1894)


a. “Prudent man test” – where minerals have been found & evidence is of such a character that a person of ordinary prudence would be justified in further expenditure of labor & means, w/ reasonable prospect of success, requirements have been met



3) US v. Coleman (1968)

a. Profitability/marketability test – mineral can be extracted, removed, and marketed at a profit
b. So quartzite, not so much

c. Test applied as of date of patent application, date of challenge of unpatented claim, or date land is withdrawn from location

d. Must consider costs of envi compliance



4) Comparative Value Test




a. Some cts will weigh mining against other potential uses of the land


F. Environmental Reforms & Other Limits on Mining Claims


1) FLPMA 




a. Began clearing the public lands of claims (Locke)



2) No more patents issued after 1994

a. Babbitt’s publicization of major gold mine patent prompted Congress to place annual moratorium; has been renewed each year



3) US v. Rizzinelli (1910)
a. Mining Law ONLY grants exclusive possession for mining purposes, not operating a saloon 


4) US v. Curtis-NV Mines (1980)
Ct rejects C’s claims for several trillion dollars worth of rare minerals (in prime deer hunting territory…)
Surface Resources Act allows feds right to mange other surface resources w/in mining claims for the public, including recreation

Fed “permittees & licensees” = the general public



5) Cts have consistently upheld fed right to reasonably regulate use of fed lands



a. Feds can limit, but not deny, mining operations

Mineral Leasing & Sale
I. Mineral Leasing Act

A. Overview



1) Govt must make area available – prospector cannot unilaterally initiate claim



2) Feds receive rents


3) Feds retain much more power to control, greater discretion



4) But leases are contracts, governed by contract law



5) DOI oversees leases, even on FS lands


B. Coal


1) Never locatable; excluded from 1872 Act



2) Pre-1976




a. Prospectors get permits from DOI




b. If they make a discovery, they get noncompetitive preference lease


3) Post-1976




a. Leases subject to detailed planning requirements



b. Few news leases issued


C. Oil & Gas 



1) Pre-1987




a. Noncompetitive leasing, issued to first qualified applicant




b. Competitive leasing only in KGS (known geological structure) areas



2) Post-1987



a. Competitive leasing required 




b. Ten year time limit to obtain production




c. DOI retains discretion to grant lease or deny

II. Sales


A. “Common minerals”


1) Offered for competitive sale; no patenting of the land



2) But “uncommon varieties” of common substances may fall under 1872 Law




a. Must have “distinct & special value”




b. Color not sufficient; look to uses
Problems of Split Estates
I. Federal Minerals Under Private Land


A. What minerals are reserved?



1) Feds often reserved minerals in broad, ambiguous terms



a. S-RHA: “all the coal and other minerals” – what does it include?



b. S-RHA important b/c 33 million acres patented under it, all split estate



2) Watt v. Western Nuclear (1983)

WN acquired land originally granted under S-RHA, began mining gravel for use in uranium mining; feds argued that gravel was a reserved mineral
Ct holds for feds

Substance must be “type of mineral Congress intended to reserve”

Ct rejects the legislative history as unclear (there’s evidence both ways)

Purpose of S-RHA = split the estates to facilitate development of both; stock raisers unlikely to develop a gravel resource
Rule of construction to interpret ambiguities in favor of feds

Dissent argues that this definition too broad and ambiguous, throws many private titles into uncertainty



3) US v. Union Oil (1977)

a. Ct holds geothermal resources were reserved under S-RHA
b. While Congress was unaware of their potential, the elements of geothermal resources are all mineral (under broadest definition), and reserving them “would further Congress’s purposes”

c. Again, purposes were to provide ranchers w/ stock lands and dispose of minerals, particularly energy resources, separately

d. Why doesn’t Charlestone control? Based on interpretation of a different statute, w/ different purpose



4) Rosette v. US (2002)

Use of geothermal resource for heating greenhouses not allowed b/c that resource reserved

If water had been used for irrigation, might have fallen w/in the agricultural purposes of the S-RHA



5) Amoco v. Southern Ute Tribe (1999)

Reservation of “coal” did NOT include coalbed methane

Because Congress would not have thought of the methane as part of the “coal,” though today we recognize it as a valuable mineral resource

Seems to go against the reasoning of Union Oil

B. Protecting Surface Values



1) In split estates, mineral estate generally dominant
a. S-RHA initially required compensation only for damage to crops or “permanent improvements” 

b. Common law only provided recovery for damage caused by negligence 



2) Modern reforms
a. FLPMA – planning requirements

b. Surface Mining Control & Reclamation Act (1977) – requires consent of surface owner for most new coal leases
i. Effectively transfers portion of value of coal from feds to surface owners, b/c miners will have to buy off surface owners, so feds will receive lower bids 

c. If both estates are privately held, new regs raise questions of takings

II. Private Minerals Under Federal Land


A. What minerals are reserved?



1) Question usually arises when feds reacquire land from grant-holder, seller retains 


    mineral estate


2) In this case, the deed controls question of what’s reserved



3) Downstate Stone Co. v. US (1983)

a. Deed retained “all minerals,” D sought to strip-mine limestone

b. Ct held b/c that would destroy the surface values for which the feds bought the forest, deed did not intend to reserve limestone; parties did not contemplate destruction of the surface


4) SMCRA bars strip-mining in national forests – “subject to valid existing rights”

B. Fed Authority to Control Development of Reserve Mineral Rights



1) Duncan Energy v. USFS (1995)
a. US acquires land from settlers, who acquired it from RR, who reserved the minerals; FS delayed approving mineral exploration plan b/c EIS might be required; D went ahead w/ plans b/c under ND law, mineral estate owner has absolute right of access, surface owner may not prevent exploration even if it completely destroys surface

b. Ct holds fed law preempts state law

c. Under broad power of Property Clause, Congress authorized FS to regulate conserved lands

d. FS cannot prevent mineral exploration, but it may reasonably regulate use of the surface



2) Judicial accommodation doctrine

a. Mineral owner must act w/ prudence & have due regard for interests of surface owner



3) Regs by Agencies




a. Forest Service





i. Reserved minerals (reserved in sale to US)

(1) Extensive regs, including prior written notice to FS, limitation of surface disturbance to minimum necessary, permit, bond, restoration requirements





ii. Outstanding minerals (reserved prior to sale to US)






(1) Regulated under generic “special use” regs




b. National Parks





i. Comprehensive regs




c. BLM





i. No specific regs; but authority to issue them under FLPMA
Timber Resource
Managing the Forests
I. Traditional Forest Service Management

A. Early History



1) 1897 Organic Act – reserve forests to ensure timber and watershed protection 




a. An early conception of sustainability – long-term, assured supply



2) Post-WWII




a. Huge increased demand, private forests exhausted




b. Timber production became top priority




c. Increase in even-aged management, clearcutting



3) Throughout, FS had almost unfettered discretion in forest management decisions 




a. Light v. US (1911) – upheld FS authority to license grazing on public lands



b. Hunt v. US (1928) – upheld FS authority to manage wildlife (deer hunt)

B. MUSYA (Multiple-Use, Sustained-Yield Act) – 1960 
1) Declares new purposes for the national forests



a. FS had always managed for multiple uses, but they were not included in its 



    official mandate

2) National forests should be administered for five purposes



a. Outdoor recreation, range, timber, watershed, wildlife & fish



b. Give “due consideration” to various resources in particular areas
3) Multiple use: management of all the renewable surface resources of the national forests in the combination that will best meet the needs of the American people

a.  A balancing of uses – not necessarily the combination that will generate 
  
     the highest economic return
4) Sustained yield: achievement and maintenance in perpetuity of a high-level regular output of the renewable resources of the national forest without impairment of the land's productivity
5) Similar to FLMPA’s mandate to the BLM; but some differences

a. FLPMA establishes open-ended number of uses, not just five


b. FLPMA prohibits “permanent” impairment, and meeting present “and 

    future” needs of American people


c. Significance of differences unclear

6) Problem: “multiple-use” and “sustained-yield” are broad enough concepts to mean everything to everyone
a. Sierra Club v. Butz (9th Cir, 1973)

i. FS sold 99% of commercial timber lands in Tongass Forest (8.7 bbf); SC challenged but lower ct held that FS had total discretion to determine the “proper mix of uses” in any given forest area

ii. Ct.App. reversed – “due consideration” requires FS to “informedly and rationally” consider all relevant values and uses

iii. Requirement not satisfied by showing FS knew of the consequences and ignored them
b.   But most courts have refrained from searching judicial review of  

     MUSYA
c.  Sierra Club v. Marita (1994) – “multiple use really just amounts to a 

     statement of principle; it offers no guidance on how to assess the 

     particular management activity at issue”

C. Growing constraints on forest management



1) Public opposition to clear-cutting (nascent environmental movement)



2) Concern about protecting roadless forests



3) Migration of the timber industry to SE plantations & abroad



4) New legislation




a. ESA, NEPA, NFMA



5) Increased planning, at agency level & under NEPA




a. Lands increasingly zoned for dominant uses




b. Tracts set aside by Congress & Exec (wilderness areas, nat’l monuments)




c. 1974 Forest & Rangeland Renewable Resources Planning Act (RPA)





i.   Required FS to develop long-range, system-wide plans 





ii.  Extremely expensive, underutilized




iii. Overhauled in 2000, again in 2005 – prioritize sustainability 
II. Modern National Forest Management 

A. NFMA (National Forest Management Act) – 1976 


1) Enacted in response to increased clearcutting post-WWII, and Monongahela case


2) WV Izaak Walton League v. Butz (1975) (Monongahela)

a. Ct held that clearcutting violated 1897 Organic Act
b. Act allowed only removal of “dead, mature, or large growth” trees; must be individually marked for sale

c. As w/ TAPS, ct questioned the wisdom, but found the plain language clear; if Congress wants to change it, Congress must act
d. Legis history supports – goal was to preserve the national forests from overharvest

e. MUSYA did not authorize clearcutting b/c it was expressly “supplemental to, not in derogation of” the Organic Act



3) Provisions of NFMA




a. Requires forest plans to be developed in accordance w/ NEPA




b. Cts may review on both procedural & substantive grounds




c. Specific actions must be consistent w/ LRMP (land & resource 




    management plan)



d. Neighbors of Cuddy Mtn. v. USFS (1998) 

i.    Ps argue that timber sale is inconsistent w/ forest plan since plan requires maintenance of 5% as old growth, sale plan does not show how that will be accomplished

ii.   Ct holds for Ps – under NFMA, FS must show how timber sale consistent w/ plan


B. NFMA Timber Planning & Harvesting Process


1) Suitability – planners must first determine what land is suitable for timbering




a. Land NOT suitable includes





i.   Land allocated to other uses (e.g. wilderness)





ii.  Non-commercial timberland (grows <20 ft3 per acre annually)





iii. Land too inaccessible or fragile for harvest




b. Consider physical/environmental suitability, economic suitability, diversity





i.  Must avoid “irreversible damage” to soil, slope, watershed





ii. Land must be able to be “adequately restocked” w/in 5 years




c. Determination reviewable under APA
i. But searching review highly unlikely – extremely technical, expert agency, battle of the experts

ii. Cts will be unlikely to disturb FS determination

iii. ALSO – ripeness concern after Ohio Forestry



d. Suitable land = timber inventory 


2) Determine allowable cut

a. Determined by two factors:





i.  Total volume to be harvested





ii. Rotation period

b. CMAI (culmination of mean annual increment) – cut only supposed to include stands of trees that have reached maturity
c. Determining “sustained yield”

i. Concept does NOT tell us how much timber can be cut in any year; only that forest must be able to keep producing timber in perpetuity

ii. W/ inventory of 100 mbf, rotation of 100 yrs, annual growth of 1 mbf, could achieve “sustained yield” by clearcutting it all this year, re-clearcutting in 90 years
iii. But rapid, uneven harvest exposes timber-dependent communities to economic hardship, and is ecologically devastating – the public doesn’t support clearcutting

d. NDEF (non-declining even flow)

i. Generally NFMA  tries to manage for an even flow – “limit sale from each forest to a quantity equal to or less than the quantity which can be removed from such forest annually in perpetuity”

ii. But there are enough exceptions to swallow the rule – FS may authorize sales that depart from rule if necessary to meet multiple-use objectives, or for salvage harvests, or so long as average over the decade dies not exceed the limitation



3) Determine harvesting methods




a.  Even-aged management – all trees in a given area will be same age





i.   Clearcutting





ii.  Seed tree – leave a few large trees to aid regeneration





iii. Shade tree/shelterwood – leave more trees per acre




b.  Selective cutting – remove trees in small groups, leave diverse forest




c. Which method to choose?





i.  Clearcutting is cheapest, and requires fewer roads





ii. But it reduces biodiversity, degrades watersheds, increases erosion




d.  Conversion period = period bwtn the time when even-aged management 



     begins and harvest of old growth is complete, leaving “managed forest”




e. NFMA disfavors even-aged management, but does not bar it


C. Biodiversity Considerations


1) NFMA required that management plans “provide for diversity of plant & animal 


    communities”



a. Requirement was REMOVED in 2005 regulations 




b. Replaced w/ requirement of ensuring “sustainability” (both ecological & 



    socio-economic)



2) Sierra Club v. Marita (1995)
a. SC sued claiming timber plan failed to consider cutting edge conservation biology in determining how to protect diversity in the forests (conservation biology would require setting aside large tracts of land)
b. FS focused on preserving smaller tracts w/ diversity of habitats to ensure diversity of species

c. Ct holds FS has discretion to determine the science it will use; NFMA does not require any particular measurement of diversity or use of the latest science


3) If we want diversity protected, Congress needs to act & speak clearly
Lay out exactly what they want w/ forest management

Go beyond very general goals – rank them, state how they are to be balanced

Require use of latest science; explain how it is to be used in management decisions


D. Healthy Forests Act



1) Emerged from the application of science by policymakers
a. We know fire is a natural and necessary part of Western forest ecosystems

b. Study indicated that fire suppression was responsible for recent catastrophic fires

c. But the scientific support was slender; the legislation pushed through quickly

d. Later studies questioned results of earlier study – found catastrophic fires were NOT a recent phenomenon, thinning may or may not help



2) Goal: thin the national forests, pay for the thinning w/ timber sales



3) Response to “gridlock” in forest management 



a. Waived many envi requirements (e.g. NEPA)



b. Allowed logging in places where NFMA would not have


E. Collaborative Forests Initiative



1) Bingaman initiative targeted to New Mexico



2) Goal: get the benefits of forest development to the local community; focus on local 

     economic development, cultural use



3) Still a fierce debate: no cut vs. sustainable harvest


F. Bottom line: what is a healthy forest? What should we manage our forests for?



1) Ecology



a. Preserve intact, diverse, resilient ecosystems; restore natural fire regimes




b. Most remaining old growth is on fed lands – preserve unique ecosystems 




c. Most national forests are considered “unhealthy” today



2) Economics

a.   Most timber sales fail to pay their way (often due to high costs of road construction)

b.   NFMA includes preference for cost-effective sales, but ct has held it’s not a mandate

c.   National forests are only 19% of nation’s timber, but over 50% of softwood, necessary for construction

d.   Timber-dependent communities – concern over boom-and-bust of old growth harvesting; can we create a sustainable economy based on timer extraction?

e.   Cultural concerns – land-based communities who traditionally harvest timber should be considered

f.   Enormous increase in the value of recreation, desire to manage forests for those uses



3) Changing landscape

a.   Massive population growth

b.   Many fewer people employed in land-based economy; growth of other economic sectors

c.   PILT formula changed – in lieu payments to states no longer based on development of the resources

d.   Invasive species, ecosystem collapse

e.   Consumption continues to increase; recycling flat

f.   Globalized markets

g.   Global warming (will alter fire regime, water cycle, etc.)


4) Who decides?




a. Decsionmakers used to be limited to expert foresters



b. Now much more public involvement




c. The cts have become more involved, increasing review



d. Congress passes much more land management legislation




e. Growing White House (not just agency) involvement



5) Forest policy is very much up in the air right now
Range Resource
Development of the Grazing Laws
I. Overview: State of the Range

A. Grazing prevalent but uneconomical



1) Most widespread extractive use of public lands – over 250 million acres, 25,000 


     permittees on BLM & FS lands



2) Yet only about 10% of livestock producers graze the public lands 


B. Growing tension btwn livestock & recreational uses

II. Early Common Law Grazing


A. Implied license to graze the public lands



1) Source = longstanding congressional acquiescence 



2) Buford v. Houtz (1890)

a.   Cattlemen owned some fee land in large area of mostly public land; sought to enjoin sheepherders from crossing their land to access the public range
b.   Ct upheld sheepherders’ right to cross private land to access the public

c.   “There is an implied license, growing out of the custom of nearly a hundred years, that the public lands of the US, especially those in which the native grasses are adapted to the growth & fattening of domestic animals, shall be free to the people who seek to use them where they are left open & unenclosed and no act of govt forbids the use”



3) Ct upheld fed agencies’ authority to regulate the use of the lands for grazing




a. US v. Grimaud – FS may require permit & charge fees for grazing




b. Light v. US – feds may revoke implied license at any time



4) Some state regulation as well, but minimal



a. Omaechevarria v. ID (1918) – ID may exclude sheep from public range 



    used by cattle


5) Result of free access = tragedy of the commons, massive degradation 

B. Settlement based on grazing rights


1) General pattern was for rancher-homesteaders to select fee parcels based on 


    adjacent access to extensive public range




a. Economic necessity – 160 acres could not support livestock production in 



    the arid West




b. Led ranchers to consider grazing access as fundamental part of their 



    property 
III. Taylor Grazing Act – 1934 

A. Basic Provisions


1) DOI divides the range into grazing districts




a. Specifies amount of grazing permitted in each district




b. Issues leases/permits for grazing in each district




c. Charges reasonable fees for the grazing rights


2) District Advisory Boards 




a. The effective governing & administrative bodies of grazing districts




b. Made up of local grazers & other interested parties



3) Preference for permits given to landowners

a.   First preference – ranchers who owns base property AND has used that part of the range before the Taylor Act
b.   Second preference – other owners of base ranch properties

c.   Third preference – nomadic herders w/o ranches

d.   Priority in renewing leases goes to those who have held them before, so long as lessee has been in compliance w/ all regs

e.   Garcia v. Andrus (9th cir, 1982) – grazing lessee who loses part of base ranch loses priority to renew grazing lease “in proportionate amount”
f.   McNeil v. Seaton (DC Cir, 1960) – DOI may not reallocate lands from rancher who has preference to one who does not



4) Fees always controversial

a. Always lower than “market rate” and extremely difficult to raise

b. FLPMA called for leases to be market value; Congress quickly backed down

c. 1978 Public Rangelands Improvement Act tied the price to the market value ranchers received for the cattle

d. Many have criticized these artificially low fees as incentivizing grazing on lands where it shouldn’t occur


B. Grazier’s Legal Interest in the Public Lands



1) Taylor Act specifies that grazing permits are NOT property interests

a. “the creation of a grazing district or issuance of a permit shall not create any right, title, interest, or estate in or to the lands”

b. But early cts hesitant to take this language literally

c. Red Canyon Sheep Co. v. Ickes (1938) 

i. DOI proposed to exchange some land w/ grazing rights on it for other land; permittee sued

ii. Ct held that although grazing rights “are not vested rights in property,” the privilege could “ripen into a permit” that was enforceable in equity


2) US v. Fuller (1973)

a. DOI condemned part of private ranch; ranchers argued that access to adjacent public range (though not the grazing rights themselves) should be taken into account in determining just compensation

b. Ct disagreed – this is an exception to the general rule that location value should be taken into account in valuing property
c. B/c the Taylor Act was so clear in establishing that “no compensable property right be created in the permit lands themselves as a result of issuance of the permit”

d. Govt as condemnor is not required to compensate condemnee for elements of value that the govt itself created and could destroy at any time; grazing permit distinguished from a major public works

e. Grazing permit is no more than a revocable license, not a property interest


3) Despite the legal understanding of grazing permits, ranches w/ permits attached 


    bring much higher mkt prices than comparable ranches w/o permits

C. Enforcement of the Act



1) Diamond Ring Ranch v. Morton (10th Cir, 1976)
Rancher violated permit by spraying herbicide on public lands; DOI suspended grazing privileges
Ct upheld DOI authority to “cancel, suspend, or modify” a grazing permit or lease for any violation of grazing regs or terms & conditions of the permit
First instance where BLM acted to enforce grazing regulations; overall, enforcement extremely lax



2) Trespass




a.   Putting too many animals on an allotment, leaving them on the range too 



      long, or grazing them in unpermitted areas



3) Holland Livestock Ranch v. US (1983)

a. BLM moved to terminate H’s grazing rights on grounds that the cattle had trespassed onto public lands that were closed to grazing
b. BLM based its case on presumption of trespass – if cattle are on land w/ unrestricted access to closed lands, BLM presumes they have trespasses (the “access trespass” presumption)
c. Ct holds presumption insufficient to prove trespass – BLM must provide evidence trespass actually occurred
d. However, the presumption may be relied on to calculate damages once trespass is proven



4) Circuits split over intent requirement of trespass

a.   8th Cir held no intent required

b.   9th Cir held govt must prove D “willfully acted to allow cattle to enter the National Forest or willfully failed to prevent their entering when he had a clear opportunity to do so”



5) No c/a against BLM for failing to prevent a trespass of permitted animals

IV. Modern Range Management: FLPMA (Federal Land Policy & Management Act) – 1976 

A. Elements of FLPMA


1) Directs BLM to manage its lands for multiple use, sustained yield 



a. The MUSYA of the BLM lands



2) Creates resource planning process for BLM lands
a.   Observe principles of multiple use, sustained yield

b.   Use systematic, interdisciplinary approach (physical, biological, economic, & other sciences)

c.   Prioritizes the designation & protection of areas of critical environmental concern (ACEC)

d.   Rely on inventory of public lands, resource, & values

e.   Consider present & potential uses of the lands

f.   Consider relative scarcity of values involved & availability of alternative means & sites for realization of those values

g.   Weigh long-term against short-term public benefits



3) But FLPMA leaves much of the Taylor Act framework in place



4) Affirms that grazing rights are not property rights, but adds safeguards

a.   When permit cancelled, permittee compensated for any permanent improvements, not to exceed fair mkt value of the permit
b.   Generally, lease cancellation requires 2 years notice

c.   Permit holder has first priority in renewing permit, so long as:

i.   Lands still open to grazing


ii.  Permittee in full compliance 


iii. Permittee accepts terms & conditions of new lease



5) BLM given greater authority to abate abuses
a.   May reexamine condition of range at any time, and adjust amount of permissible grazing accordingly

b.   McKinley v. US (DNM, 1993) – ct upheld FS reduction in grazing allotment based on poor condition of the range


B. Problems with FLPMA



1) Allotment Management Plans
a.   Created at outset of 10-year lease

b.   Intended to prescribe terms & conditions necessary to achieve proper management of the range

c.   But in actuality just provides blank check to rancher – sets very high maximum amount of animals allowed 

d.   Actual management decisions made on annual basis, lots of flexibility



2) Agency capture – BLM seeks to serve ranchers, not range


C. Effect of NEPA


1) NRDC v. Morton (DDC, 1974)

a.   Ct held that BLM must do more than prepare overall programmatic EIS for national grazing program
b.   Must at least prepare EIS & analyze specific effects for each grazing district
c.   BLM settled w/ NRDC, prepared about 100 EISs, showing extensive overgrazing and range degradation 


2) BLM compliance w/ NEPA has been extremely expensive
a.   It cost as much per acre to complete EISs as it would just to buy out the grazing rights entirely 



3) NWF v. BLM (1997) – Comb Wash case
a. Ct held BLM’s general EIS for 1.8 million acre Resource Area insufficient evaluation of 72,000 acre Comb Wash area

b. EIS devoid of “site specific” information and analysis of impacts
c. Puts agency in difficult position – it doesn’t have the budget and staff to complete analyses as comprehensive as NEPA seems to require

Policies & Alternatives
I. Grazing Permitting Process 

A. Procedures


1) BLM determines lands available for grazing




a. Certain areas excluded, subject to special controls (e.g. riparian areas)



2) BLM goes through required FLPMA planning process



3) Grazing rights assigned, permits granted




a. Specify kind & number of livestock allowed, seasons of use in AMP




b. AUMs = Animal Unit Months, amount of forage necessary for one cow or 



    five sheep/goats for one month




c. Preferences to landowners, existing permittee on that allotment



4) Annual negotiation of the terms of the lease




a. Fees, number of animals actually on the allotment, etc.



b. May be restrictions in times of drought, but usually w/ compensation

B. Public Involvement



1) Extremely limited – less opportunity for involvement than w/ other fed agencies



2) A few at-large positions on District Advisory Boards



3) But the key decisions happen at the annual level – local, informal context, much 


    more favorable to grazers than to enviro NGOs
II. Ongoing Policy Questions & Concerns

A. Economics of Grazing



1) Heavily subsidized use of the public lands (like timber sales)


2) Holistic management is even more labor & dollar intensive



3) Use of land for grazing gets tax breaks – subsidizing hobby ranches?


B. Environmental Effects of Grazing



1) Debra Donahue – No cow approach



a. Grazing degrades all of the arid lands




b. It reduces biodiversity 




c. Cows are invasive species & facilitate other invasive species (weeds)



2) Allan Savory – Smart Cow approach (holistic management) 



a. It can be done right – manage cows like bison



b. Well-managed grazing can improve the soil & bring back the grasses




c. If we don’t protect the ranches, they’ll become exurban islands with much 



    heavier environmental impacts than grazing


C. Alternative Range Management Strategies



1) Buy out the grazing permits – phased reduction in grazing use, increase recreation



a. Govt purchases or private NGO (e.g. Nature Conservancy)



2) Require holistic management – but who pays for it?


3) Conservation easements


D. Who Should Decide?



1) Local communities that have to live with the consequences



a. Increasingly value agricultural landscapes, local food



2) The taxpaying national public that subsidizes the use
Wildlife Resource
National Wildlife Refuge System
I. Growing Federal Involvement in Wildlife Management


A. Traditional realm of state control

1) Laws = minimal hunting/fishing regs

2) Geer v. CT (1896) – not a violation of the Commerce Clause for states to bar the export of game taken w/in their borders 

3) Hughes v. OK (1979) – ct overruled Geer; states do not own their wildlife, and therefore are subject to DCC limitations on their regulation of it

B. Federal laws passed to protect particular species

1) MO v. Holland (1920) – upheld fed regulation of wildlife (MBTA)
2) Hunt v. US (1928) – fed govt NOT bound by state law in its regulation of wildlife; need not follow state rules in implementing fed deer hunting program

3) Lacey Act 1900 – prohibited commerce in animals taken in violation of state laws

4) MBTA 1918 – national program for managing migratory bird populations 

5) Bald Eagle Act (Eagle Protection Act) 1940

6) Wild & Free-Roaming Horses Act 1971

7) Marine Mammal Protection Act 1972

8) ESA 1973


C. Federal laws passed to protect habitat



1) 1903 – first bird refuge declared by TR at Pelican Island


2) Many more refuges declared by Exec Orders and Acts of Congress 



3) Protection of wildlife listed as important purpose of parks & wilderness areas as 


    well as wildlife refuges 

II. Development of the Refuge System

A. History
1) Refuges established on ad hoc basis from trun of century; 1918 MBTA provided impetus for more extensive acquisitions

2) 1934 Migratory Bird Hunting Stamp Act provided funds for acquisition of lands primarily for game bird species

3) 1966 National Wildlife Refuge System Administration Act (NWRSAA)

a. Management of all refuges consolidated under FWS

b. Authorized DOI to “permit the use of and area w/in the system for any purpose, including but not limited to hunting, fishing, public recreation & accommodations, and access whenever he determines that such uses are compatible with the major purposes for which such areas were established”

c. Problem = many refuges were established fro diverse purposes, including livestock

d. Wilderness Society v. Hathaway (1976) – ct enjoined DOI from transferring “game range” refuges to BLM; all refuges must be managed by FWS

e. Trustees of AK v. Watt (1981) – ct held that delegation of oil exploration responsibilities to USGS in ANWR violated NWRSAA

4) 1997 National Wildlife Refuge System Improvement Act (NWRSIA)




a. “Organic Act” of the NWRS



b. Hierarchy of Uses





i.   Conservation of wildlife, plants & habitats






(1) All uses must be compatible w/ this purpose






(2) But this purpose subordinate to individual enabling acts





ii.  Wildlife-dependent recreational uses






(1) Hunting, fishing, birdwatching, education





iii. All other uses




c. Compatibility Test

i. “Compatible use means a wildlife-dependent recreational use or any other use of a refuge that, in the sound professional judgment of the Director, will not materially interfere with or detract from the fulfillment of the mission of the System or the purposes of the Refuge.”

ii. No new use permitted until formal finding of compatibility
iii. Uses previously deemed compatible may continue until “modified”


B. Role of State Law – Federalism Conflicts


1) WY v. US (10th Cir, 2002)

a. WY concerned about elk herd on National Elk Refuge; several cases of brucellosis in nearby cattle threatened the state’s “brucellosis free” designation, lots of $$ at stake (though no proven cases of transmission from elk ( cattle)

b. State has vaccinated elk on state lands, but seeks to vaccinate elk on the fed refuge; requested permission from FWS, which first ignored and then denied request based on state’s failure to prove safety & effectiveness of vaccine

c. WY argued “saving clause” in NWRSIA (“noting in this Act shall be construed as affecting the jurisdiction, or responsibility of the several States to manage, control, or regulate fish & resident wildlife under State law in any area w/in the System”) grants it the exclusive (or at least concurrent) management authority
d. Ct rejects state’s power bid – state may not override fed prerogatives; ordinary principles of conflict preemption govern

e. NWRSIA calls for “cooperative federalism,” FWS to cooperate w/ state to “extent possible” (ct chastises both state & feds for adversarial positions)
f. BUT ct holds that FWS decision is reviewable under APA, arbitrary & capricious std
g. Held: FWS’s failure to act in the face of a serious threat to the state exceeds its discretion and is arbitrary & capricious 

h. Policy question – why not consider alternative of removing cattle w/in zone around the refuge?



2) States traditionally regulate hunting, but do not have authority under savings 


    clause to perform non-traditional management on fed lands


C. Implementing the Compatibility Test



1) Defenders v. Andrus (Ruby Lake) (1978)

a.   Defenders challenged FWS regs allowing motorboat use w/in the Refuge, threatening migratory bird populations, primary purpose for which refuge was established
b.   Ct give a “hard look” review

c.   Burden of proof is on DOI/FWS to prove that activity will not interfere w/ primary purpose of refuge; here, they failed to meet that burden
d.   Agency may NOT apply a balancing test, weighing economic, political, or recreational interests against primary purposes

e.   Past abuses do not justify allowing activities to continue

f.   Held: regs arbitrary & capricious 



2) First step = determine the primary purpose



a. Look both to general NWRS purpose & specific enabling act




b. There may be tension btwn managing for maximum diversity & managing 


   
    for particular game animals


3) McGrail & Rowley v. Babbitt (1997)

a.   Ct upheld FWS denial of permit for commercial boat tour in Key West Nat’l Wildlife Refuge as incompatible w/ refuge purposes

b.   Ct tends to defer to FWS decisions to restrict commercial recreation in refuges
Wildlife Management on Other Public Lands
I. National Park System


A. NPS has broad discretion to manage wildlife


1) Generally Permitted Activities




a. Catch & release fishing; generally not commercial fishing




b. No hunting unless specifically authorized 




c. Cts have consistently upheld NPS authority to either authorize or prohibit 



   hunting/fishing in parks



2) Intertribal Bison Coop v. Babbitt (9th Cir, 1999)

NPS & MT develop plan for managing Yellowstone bison herd; MT had been killing bison as they wandered onto state land to protect cattle from brucellosis, but much objection to that large-scale killing
Ps challenged plan as incompatible w/ NPS mission to “conserve” the wildlife

Ct upheld NPS authority to selectively kill animals if doing so was compatible w/ broader conservation mandate

II. National Forest & BLM Lands


A. Federalism tensions


1) In general: states managme wildlife programs (establish hunting seasons & 


    conditions); feds manage habitat improvement

a.   Feds have always considered wildlife one of the “resources” they manage for (explicit in MUSYA, FLPMA)

i.    MUSYA = fish & wildlife one of the resources to which “due consideration” shall be given

ii.   FLPMA = feds may ban hunting/fishing for reasons of “public safety, administration, compliance w/ applicable law”

b.   Feds need not comply w/ state regs in their management of wildlife (Hunt)

c.   No real consensus on where the line btwn fed and state responsibilities should be drawn
d.   Ideally, could states, feds, tribes, agree on purposes for which land is to be managed, rank the purposes, implement management under best available science?


2) Defenders v. Andrus (AK Wolf Kill) (1980)

a.   AK announced state program to aerially kill 60% of wolves in one area, on both state & fed land, for purposes of promoting the moose population
b.   Defenders sued, arguing that DOI must perform EIS under NEPA and must evaluate the program under purposes of FLPMA; seek injunction/mandamus to force DOI to determine whether it should intervene
c.   Ct held that feds passively permitting the state activity (failing to act) was not “fed action” that triggered NEPA

d.   Ct held that FLPMA imposed only a general planning & management duty, but affirms state primacy over wildlife

e.   Feds “may” supersede the state under FLPMA, but they are not required to do so

f.   Had ct characterized the activity as habitat modification rather than wildlife management, it might have reached different result


B. Animal Damage Control on Fed Lands



1) SUWA v. Thompson (1993)
a.   FS, in conjunction w/ ADC/APHIS, authorized program to kill coyotes on public lands that were reportedly interfering w/ sheep operations
b.   SUWA sued to enjoin the program

c.   Ct weighs the harms; finds balance tips in favor of predator control for the “permittees and the public”

d.   FS need not prove actual damage, only that threat from predators exists



2) ADC subsidized out of all proportion to economic benefit


C. Subsistence Uses



1) ANILCA establishes preference for subsistence use of AK public lands




a. Feds must evaluate effect of management decisions on subsistence 




    activities



2) However, enforcement has been minimal

a.   Hoonah Indian Assn v. Morrison (1999) – ct allowed timber sale that threatened subsistence activities b/c it was “necessary” for local economy

b.   Amoco v. Village of Gambell (1987) – subsistence provisions inapplicable to activities on outer continental shelf



3) Feds attempted to designate responsibility to state; but had to reassume 

III. Migratory Bird Treaty Act (MBTA)

A. Overview
1)  One of earliest fed wildlife laws
2)  “it shall be unlawful at any time, by any means or in any manner, to pursue, hunt, take, capture, or kill, possess, offer for sale, sell, offer to barter, barter, offer to purchase, purchase, deliver for shipment, ship, export, import, cause to be shipped, exported, or imported, deliver for transportation, transport, or cause to be transported, carry ort cause to be carried, or receive for shipment, transportation, carriage, or export, any migratory bird, any part, nest, or egg of such bird…”

3)  Strict liability, criminal penalty provisions  

4)  FWS sets national regs governing hunting of migratory birds


B. Application to Federal Activities



1) Sierra Club v. Martin (11th Cir, 1997)
a.   FS proposed timber sale in area where migratory birds known to nest; SC sued as violation of MBTA

b.   Ct held MBTA is a criminal statute that applies to “persons” not the govt
c.   Under SC’s interpretation of the statute, FS would be severely impaired from fulfilling its timber management mandate; Congress would not have intended that



2) Humane Society v. Glickman (DC Cir, 2000)

a.   APHIS & state agencies developed plan to manage booming populations of Canada geese
b.   Agencies had long presumed that they must obtain MBTA depredation permits before killing geese, but 1997 FWS memo (post-Martin) announced feds exempt from MBTA

c.   Ct holds that MBTA DOES apply to fed govt

d.   Statute written in broad language; prohibitions not based on identity of actor

e.   While its true that criminal penalty provisions only apply to “persons,” there are other means by which to enforce against govt (equity)

f.   Timber sales can be exempted under direct-indirect interpretation of the MBTA (only prohibiting acts that “directly” kill protected birds)
g.   It’s the implementation of a treaty – treaties bind govts



3) MBTA vs. ESA



a. ESA provisions are broader (prohibiting “harm” as well as “take”)



4) MBTA challenges




a. It’s strict liability – if interpreted broadly, would criminalize many ordinary 


    activities




b. Circuits split over direct-indirect distinction

Recreation Resource
Managing Recreation on the Public Lands
I. Overview


A. Recreation as a Resource


1) One of the multiple uses FS & BLM directed to manage for; permissible on all the 


    public lands, though limited in some (e.g. wilderness)


2) May conflict w/ other uses



3) Public lands recreation = public good




a. Can’t exclude other users; free rider effect, potential for over-exploitation




b. Difficult to capture the value of the economic benefit produced




c. If it’s a public good, shouldn’t the public pay to maintain it?



4) Public’s use of lands for recreation = revocable license 



a. But strong public resistance to limitations


B. Highest Value Resource of the Federal Public Lands



1) More Americans participate than any other use of public lands


2) Brings in by far the most revenues generated by use of public lands




a. Fees to the agencies




b. Dollars spent in surrounding communities



3) Benefits to surrounding communities




a. Sale of recreational equipment, services, lodging




b. Amenity resource value attracts creative capital to communities near scenic 


    areas



4) Extremely difficult to link the economic benefits to the land itself


5) Public goods theorists vs. free-marketers (privatize, the mkt will produce the 


    highest valued good)




a. Privitization controls access, more easily protected




b. But raises serious equity concerns 

II. Recreation in the National Park System

A. Recreation vs. Preservation


1) No underlying societal agreement on the primary purpose of national parks, what 


    they should be managed for


2) NPS Organic Act requires management for both

a. “purpose is to conserve the scenery & the natural & historic objects and the wildlife therein…”
b. “…and to provide for the use & enjoyment of the same in such manner & by such means as will leave them unimpaired for the enjoyment of future generations”


i. But how do we define “impairment”?
c.   Organic Act also requires that management of national parks “shall not be exercised in derogation of the values & purposes for which these various areas have been established, except as may be directly & specifically provided by Congress”

d.   Does conservation trump recreation?


i. Cts generally defer to agency balancing of the two goals


3) SUWA v. Dabney (10th Cir. 2000)
a.   SUWA claimed Canyonlands National Park’s back-country management plan (BMP) violated both the Canyonlands Act and the NPS Organic Act b/c it limited but did not ban motor vehicle traffic on a ten-mile portion of road that was damaging a riparian corridor
b.   Lower ct held for SUWA, finding that continued use of the road would permanently impair park resources, contrary to plain text of the law; NPS only authorized to permit recreation consistent w/ preservation mandate

c.   10th Cir applied a Chevron analysis, finding that “impairment” was ambiguous

d.   However, NPS had not established an agency interpretation of the term that the ct could defer to (only extremely informal and recent guidelines) 

e.   10th Cir lifted injunction granted by lower ct; remanded for further determination as to whether the situation demonstrated the level of impairment prohibited by the Act



4) Sierra Club v. Babbitt (E.D. Cal 1999)

a. SC challenged NPS decision to improve road into Yosemite, arguing it violated the preservation mandate
b. Ct upheld the agency’s decision, holding that Organic Act commits NPS to two competing goals and delegate the balancing of those goals to the agency; therefore ct defers to agency decision


5) 2001 Revised NPS policies
a. Where there is a conflict btwn conservation & recreation, conservation should be predominant

b. Impairment = impact that, in the professional judgment of the NPS manager, would harm the integrity of the park’s resources or values

c. Determine impairment based on the particular resources & values affected; the severity, timing, & duration of the impact; direct & indirect effects; and cumulative effects

d. Impact most likely to constitute impairment where it affects a resource that is necessary for the specific purposes of the park; key to natural or cultural integrity or enjoyment of the park; identified as goal in park plan

e. Resources include scenery, objects, wildlife, and conditions & processes that sustain them

f. NPS is required to determine if an activity will cause impairment before it approves the activity; NPS must also investigate ongoing activities that might lead to an impairment and determine whether to take action



6) Wilderness Public Rights Fund v. Kleppe (9th Cir. 1979)

a. NPS decided to limit boating in the Grand Canyon to protect the river; divided permits 92% to commercial rafters, 8% to non-commercial (based on apportionment of actual use in 1972; NPS later revised to 70-30%)
b. Non-commercial rafters sued, arguing decision violates Organic Act requirement that parks be managed in a way that does not “interfere with free access by the public”

c. Ct upholds NPS decision

d. Under the law, NPS has the authority to limit use as necessary to protect the resource; this will inherently be some obstacle to “free access”
e. Concessionaries provide access to many members of the public who could not otherwise enjoy the river

f. Ct upholds more stringent burden on non-commercial rafters as consistent w/ NPS safety concerns

g. Bottom line: ct is unwilling to overturn most agency decisions regarding management of the parks for recreation



7) Challenges on NEPA/planning grounds have had greater success




a. Sierra Club v. US (N.D. Cal. 1998)





i. Ct enjoined lodge & road redevelopment in Yosemite following 




   flood b/c it was inconsistent w/o overall park plan




b. Sierra Club v. Lujan (D. AZ 1989)





i. Ct enjoined development of hotel on North Rim of Grand Canyon 




   b/c it was inconsistent w/ park plan and failed to comply w/ NEPA 




   requirements 




c. National Parks Conservation Assn v. Babbitt (9th Cir 2001)





i. Ct required full EIS for decision to allow increased cruise ship 




   traffic in Glacier Bay
III. National Recreation Areas (NRA)

A. Overview


1) Specially designated areas, many different labels
c. National Recreation Areas (esp. around reservoirs)
d. National Conservation Areas

e. National Riparian Conservation Area
f. Outstanding Natural Area



2) Usually designated by Act of Congress; Exec agencies have some authority to 


    place parcels under special designation



3) May be placed under the management of any of the public lands agencies



B. Special Considerations



1) Must consider BOTH the designating statute AND the management agency’s 


   Organic Act to determine allowable uses




a. Each statute unique




b. General management std = compatibility w/ dominant purpose(s); similar 



    to wildlife refuge std



2) Oregon Natural Resources Council v. Lyng (9th Cir. 1989)
a. Hells Canyon NRA set aside in FS land “to preserve natural beauty, historical & archeological values, and enhance recreational & ecological values & public enjoyment” of the area
b. FS land management plan allows for use of 12% of the area for timbering; FS authorized sale of trees damaged by beetle infestation

c. Enviros sued, claiming the timber sale was inconsistent w/ the purposes of the Act; claimed Act limited timbering to areas where it was occurring when area set aside

d. Ct upheld agency interpretation that the limiting provision was effective only until comprehensive plan in place, which it now was

e. However, Act did require FS to develop regs before harvest; ct ordered that any further harvests be enjoined until regs enacted  
Off-Road Vehicle Regulation
I. Managing Conflicts


A. Source of the Conflict


1) ORVs cause serious environmental damage




a. Erosion, invasive seed-spreading, harm to wildlife




b. Vehicles w/ 2-stroke engines much louder & dirtier than 4-stroke (cars)



2) ORVs interfere w/ other uses of the public lands




a. Incompatible w/ non-motorized recreation




b. Fence-cutting & pollution problematic for public lands ranchers



3) But ORVs are extremely popular




a. Millions of Americans own & enjoy; ½ use on public lands




b. Economic benefits inure to destination communities 

B. Attempts to Regulate



1) 1972 Exec Order 11644 (Nixon)
a. Directed fed land agencies to “zone” the public lands for ORV use; designate permissible areas
b. Only the BLM issued regs; other agencies chose to make tract-by-tract determinations

c. NWF v. Morton (DDC 1975) – NWF challenged BLM’s regs (which zoned all lands as open unless specifically closed) as diluting the stds of the E.O.; ct required agency to tighten regs

d. However, enforcement still minimal – BLM in particular simply doesn’t have the boots on the ground to adequately police the vast lands under its jurisdiction



2) 1977 Exec Order 11989 (Carter)

a.   Ordered agencies to ban ORV use when it “will cause or is causing considerable adverse effects”



3) American Motorcyclist Assn v. Watt (CD CA 1982)

a. Ct rejected BLM’s management plan for Class L areas of CA Desert Conservation Area (CDCA) as insufficiently protective

b. BLM regs required land designations as “open” to ORVs must be made to minimize damage to the resources, harassment of wildlife, and conflicts w/ other users; however BLM’s management plan merely asked if allowing the ORV use would cause “considerable adverse impacts”



4) Sierra Club v. Clark (9th Cir. 1985)

a. Dove Canyon, diverse area w/in CDCA, degraded by heavy ORV use (200-500 vehicles each weekend)
b. Enviros challenged management plan allowing unrestricted ORV use in the canyon as a violation of Exec Order requiring area to be closed if “considerable adverse effects”
c. Ct deferred to BLM’s decision to evaluate the CDCA area as a whole, of which the canyon was only one small piece
d. Sierra Club’s interpretation would have required BLM to ban ORV use, which conflicts w/ Congress’s express allowance of the activity “where appropriate”



5) Conservation Law Fdn of New England v. DOI (1st Cir. 1989)

a. Enviros challenged NPS management plan for Cape Cod National Seashore, which authorized ORV use along 16% of the beach
b. Seashore Act permits use & development “where appropriate” & compatible w/ primary purposes (preservation in its present state); Enviros argue ORV use inherently inconsistent w/ preservation mandate

c. Ct defers to agency – Act not so restrictive as to bar any development that might alter the appearance of the shore; NPS decision was adequately supported, not arbitrary or capricious



6) Restrictions vary by agency 




a. Wilderness required to remain roadless




b. Motorized recreation may only occur in wildlife refuges if “compatible”




c. NPS routinely restricts motorized vehicle use




d. FS has broad discretion





i. Northwest Motorcycle Users Assn v. USDA (9th Cir 1994) – ct 




   upheld FS plan that banned ORV use in order to minimize conflicts 




   w/ other users



7) ESA may further restrict ORV use




a. Listing of Desert Tortoise & rare desert plants have limited ORV use in CA




b. Piping plover has had similar effect on Eastern seashore 



8) Yellowstone Snowmobile Controversy 




a. 2000 – NPS sought to phase out in Yellowstone




i. ORV users challenged; ct rejected regs as violating NEPA




b. 2002 – agency decided to allow, but w/ some restrictions





i. Enviros challenged, ct held 180˚ change “quintessentially arbitrary 




  & capricious”

Preservation Resource
Archeological & Historical Preservation
I. Overview


A. Preservation as a Resource



1) Natural scenery, historic artifacts = nonrenewable



2) Preservation will often conflict with other resource uses of the land



3) Essential goal = nature untrammeled by man; but some management may be 


    necessary to preserve particular resources



a.  Davis v. Latschar (DC Cir. 2000) – Ct upheld controlled harvest of deer in 



    Gettysburg to preserve historic appearance of the park


B. Preserving Land & Artifacts 



1) Early preservation = objects & areas of historic significance (e.g. Gettysburg)



2) Antiquities Act of 1906
a. Authorized withdrawal & reservation of land

b. Prohibited appropriation, destruction, excavation, or removal of “objects of antiquity” on fed lands w/o  a permit

c. Enforcement proved difficult; fines too low to deter, one ct held “object of antiquity” void for vagueness



3) Organic Acts of the four primary land management agencies 




a. Include preservationist tools




b. NPS has specific mission



4) ESA now used to facilitate land preservation


C. Archaeological Resources Protection Act of 1979 – ARPA 


1) Primary Provisions

a. Prohibits excavation, removal, or damaging archeological resources on fed or tribal lands w/o permit & prohibits trafficking in illegally acquired artifacts
b. Archeological resource = “any material remains of past human life or activities which are of archeological interest,” as defined by regulations.


i.  Including pottery, weapons, tools, structures, petroglyphs, graves, 
  
    etc.


ii. Item must be at least 100 years old
c. Permit granted only if:

i.   Applicant is qualified


ii.  Activity is designed to further knowledge in the public interest


iii. Activity is consistent w/ land use plan


iv. US retains ownership of located artifacts

d. Applies to ALL public lands



2) US v. Austin (9th Cir. 1990)




a. Ct held ARPA not unconstitutionally vague; it provides fair notice of 



    artifacts covered under its prohibitions



3) US v. Shivers (5th Cir. 1996)

a. S discovered buried coins on FS land, 50-100 yrs old; S argued he could keep the coins b/c they did not meet ARPA’s definition of archaeological resources & ARPA exempts private collectors of non-archeological coins, bullets, etc. from permit requirements
b. Ct holds that since ARPA does not regulate non-archeological resources, it does NOT divest the US of title to them; exemption from the permitting process does not vest ownership in collector
c. Held: in absence of express transfer, US retains ownership of non-archeological resources based on the fed common law of finds (US owns the land, property was embedded in the land)


4) US v. Gerber (7th Cir. 1993)




a. Ct upheld ARPA conviction for transporting artifacts taken from private 



    land w/o owner’s consent, in violation of state law


D. National Historic Preservation Act of 1966 – NHPA 



1) Expansion of Historic Sites Act of 1935




a. Only protected sites of national significance




b. Protected sites as risk from major fed construction projects (e.g. dams)



2) Primary Provisions of NHPA
a. DOI maintains National Register of Historic Places
b. Fed agencies must comply w/ NEPA-like procedures before taking actions that may affect properties that are listed or eligible for listing on the Register 

i. Consult w/ SHPO & ACHP (Advisory Council), consider impacts

c. ACHP may issue binding procedural regs, but not substantive
d. Cts split as to whether NHPA creates a private c/a against the govt 
II. Protection of Tribal Sacred Sites 

A. First Amendment 


1) Lyng v. NW Indian Cemetery Protective Assn (1988)

a.   FS sought to build G-O road, authorize timber sale in high country sacred site integral to religious practices of three tribes; FS-commissioned report found road would cause devastating & irreparable damage
b.   Tribes argued that heavy burden on religious practices constituted a violation of the free exercise clause
c.   Ct held for the govt

d.   “The building of a road or the harvesting of timber on publicly owned land cannot meaningfully be distinguished from the use of a SS number…”
e.   Ct concerned that respecting tribal religious needs could grant them de facto ownership over large tracts

f.    Legislature, not ct, should reconcile diverse citizens’ competing demands on govt; free exercise clause protects only against coercion or denial of religious beliefs 


2) Establishment Clause: Cts have generally upheld some accommodations of tribal 


    religious practices




a. Bear Lodge Multiple Use Assn v. Babbitt (D WY 1998)

i. Ct upheld NPS reg calling for voluntary cession of recreational climbing on Devils Tower during June to protect tribal ceremonies; no violation of Establishment clause




b. WY Sawmills v. USFS (D WY 2001)





i.   Ct upheld management plan that prioritized tribal use of Medicine 




     Wheel, thereby canceling a timber sale and closing several roads



3) Exec Order 13007 (Clinton, 1996)




a. Directed fed land agencies to accommodate tribal ceremonial use of sacred 



    sites on public lands, and avoid adversely affecting such sites


B. RFRA (Religious Freedom Restoration Act) – 1993 


1) RFRA Requirements

a.   Fed govt may not “substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability” UNLESS it meets strict scrutiny

i.    the application of the burden to the person: (1) is in furtherance of a compelling govt interest; and (2) is the least restrictive means of furthering that compelling govt interest

b.   “Exercise of religion” – ANY exercise of religion, whether or not compelled by, or central to, a system of religious belief 

c.   RFRA more protective than First Amendment

i.   Limits fed govt’s ability to “burden” religion, not just prohibit

ii.  Requires least restrictive means

iii. Applies strict scrutiny in ALL cases where fed action  

     substantially burdens religion

iv. Protects broad range of religious conduct; need not be 
     central/necessary to the religion

d.   To prove violation of RFRA, plaintiff must show:

i.    Fed govt action imposes substantial burden on religious  practice (more than mere inconvenience)

ii.   Action not in furtherance of compelling govt interest
iii.  Action not least restrictive means of furthering that compelling interest 



2) Navajo Nation v. USFS (9th Cir. 2007)

a.   FS approved expansion of Snowbowl Ski Resort, including use of treated effluent for snowmaking (includes wastewater from mortuary); the resort is located on the sacred San Francisco peaks, a holy site for at least 13 tribes
b.   Ct finds action WILL substantially burden the tribes’ religious practices (FS concedes this point)
i.    Use of the effluent will contaminate the peaks and make tribes unable to perform the ceremonies that require collection of natural resources from them

ii.   Contamination will degrade the purity of the peaks for the tribes, undermining daily and annual religious practices central to their belief systems

c.   Ct finds no compelling interest (legitimate, but not of “highest order”); failure to apply least restrictive means

i.    Achieving multiple-use mandate – no need to improve ski area to do this; it’s operated fine w/o snowmaking since 1938 (and “we are struck by the obvious fact that the Peaks are located in a desert”)

ii.   Safety – no evidence that current operations are unsafe; use of effluent not least restrictive means of increasing safety

iii.  Complying w/ Establishment clause – clause does not bar govt from making reasonable accommodations w/ religious practices (in fact, govt encourages that); this is a reasonable accommodation

iv.  No mention of govt interest in encouraging use of reclaimed wastewater; but that probably wouldn’t satisfy strict scrutiny either (fire-fighting might, if that were only source of water…)
d.   Held: FS approval of expansion violates RFRA
e.   Tribe also raises NHPA claim, but ct finds FS satisfied the consultation requirements

f.    Bottom line: RFRA is a useful new tool for tribes; after Lyng they had been limited to bringing suit under procedural statutes like NEPA


C. Free Speech Issues


1) Fed agencies generally have the power to regulate speech on fed lands


2) US v. Rainbow Family (ED TX 1988)

a.   Ct stated that public lands, like streets & parks, are traditional public fora where speech should be tolerated to maximum extent
b.   However, feds may regulate to protect public health & safety

c.   Ct upheld reasonable sanitation requirements imposed on gathering

River & Wilderness Preservation
I. Wild & Scenic Rivers (WSRA)

A. Overview


1) Primary Provisions of WSRA (1968)
a.   Goal: protect selected rivers & their immediate environments; rivers must possess outstandingly remarkable scenic, recreational, geologic, fish & wildlife, historic, cultural, or other similar values
b.   Congress may designate river segments; or DIO may designate upon request of state legislature & governor

i. Popular referendum counts as “act of legislature”

c.   Congress may also designate “study river” (land in ¼ segment on either bank withdrawn from development while river segment under study for possible inclusion)
d.   Managing agency determines exactly how much land to include, w/in limits


i. Criteria = land must have “outstandingly remarkable” scenic, 

   recreational, geologic, fish & wildlife, historic, cultural, or other 
  
   similar values

e.   River must be managed in a way to “protect and enhance the values which caused it to be included in the system” without limiting other uses that do not “substantially interfere w/ public use & enjoyment of these values”

f.   Agency must prepare comprehensive management plan for the river segment; also directed to consider the river in management of the surrounding land

g.   Once river segment designated, it must be classified
i.    Wild – generally inaccessible except by trail; shorelines essentially primitive and waters unpolluted; representing vestiges of primitive America

ii.   Scenic – Shorelines & watershed still largely primitive & undeveloped, but accessible in places by roads

iii.  Recreational – readily accessible by road, some development along the shorelines, and may have undergone some impoundment or diversion in the past

h.   Development activities limited according to designation –

i.   No dams on any WSR unless Congress specifically authorizes

ii.  Subject to valid existing rights, mining may not occur (minerals permanently withdrawn) for ¼ mile strip on either side of Wild river; w/ other classifications, it must be regulated to effectuate purposes of the Act

i.    Much land along WSRs = privately owned; unclear how much authority 

      over the lands the Act grants to fed agencies 

i. US may acquire “scenic easements,” on such lands, but they may 
  
   not prevent regular use that’s occurred before river’s designation

j.    Federalism – if the river was navigable at statehood, then state retains 

      control over riverbed

i. E.g. AK permitted gold dredging to occur on riverbed of WSR



2) Newton County Wildlife Assn v. USFS (8th Cir. 1997)
a.   Enviros challenged authorization of timber sales adjacent to designated river; comprehensive management plan for the river had not yet been completed (though the deadline had passed)
b.   Ct held that the plan was not a prerequisite to the sales, and would not govern them in any case since they fell outside the WSR corridor

c.   Later decision in this case upheld FS action in spite of state water quality division protests (even though WSRA requires fed agencies to cooperate w/ state water quality officials)

d.   Bottom line: agency discretion is fairly substantial



3) Wilderness Society v. Tyrrel (9th Cir. 1990)




a. Failure to complete plan is insufficient ground to enjoin management 



    activities w/in the river corridor




b. But ct indicated that WSRA could apply to lands outside the corridor to the 


    extent that they “impacted protected values” (this broad construction has 



    been questioned by other cts)


4) Sierra Club v. US (ND CA 1998)

a.   Ct upheld NPS decision to allow road in scenic river corridor (while removing some lodges from the area); “scenic” std does not preclude all development
b.   Agency has “substantial discretion to manage the river area to further the purposes of WSRA”



5) Wilderness Watch v. USFS (D MT 2000)




a.  Ct held FS approval of construction of permanent lodges inside Wild river 



    corridor violated requirement that the shoreline be kept “essentially 



    primitive”


B. Special Considerations – Grazing Restrictions


1) OR Natural Desert Assn v. Green (D OR 1997)
a.   Enviros challenged BLM management plan for Wild river that continued to allow grazing (as well as motorized access) despite evidence of negative impacts
b.   Ct holds BLM had the authority to entirely exclude grazing, and should have considered doing so; existing uses were not implicitly grandfathered in, as Congress knew how to do that expressly when it wanted to
c.   Ct rejects BLM’s argument that is has total discretion to determine when activities “substantially interfere” w/ river values – evidence demonstrates that BLM plan will allow the river corridor to continue to be degraded 

d.   Increase in motorized access also incompatible w/ “Wilde” river criteria 



2) NWF v. Cosgriffe (D OR 1998)
a.   Ct held BLM violated WSRA by failing to produce management plan, but refused to issue an injunction
b.   Unlike Green, no scientific reports calling for end to grazing, most of land involved was private, rather than public



3) Ongoing question of whether grazing is inherently incompatible w/ WSR 
II. Wilderness Preservation 

A. 1964 Wilderness Act


1) Precursors




a. 1924 Gila Wilderness – set aside at urging of Aldo Leopold




b. Followed by other piecemeal congressional & administrative designations; 



    always uncertain b/c subject to reversal



2) Primary Provisions of the Act

Wilderness = “an area where the earth & its community of life are untrammeled by man, where man himself is a visitor who does not remain”

Specifically, an area of undeveloped fed land retaining primeval character

i. Appears to have been affected primarily by forces of nature, not man;

ii. Outstanding opportunity for solitude, primitive recreation;

iii. At least 5,000 acres or sufficient size to make preservation in unimpaired condition practicable;

iv. May contain ecological, geological, or other features of scientific, educational, scenic, historical value.
c.   Fed agency in charge of the lands before designation retains management 
      control of the wilderness area
d.   Agency must administer in a manner that preserves the wilderness 
      character of the area; manage for recreational, scenic, scientific, 

      educational, conservation, & historical use


3) Political compromises of the Act – all protections subject to existing private rights



a. Mining





i.   20-yr phase-out; since 1984, all minerals in wilderness areas 




     permanently withdrawn, though prospecting may continue so long 




     as compatible w/ preservation 




ii.  Geothermal technically allowed, politically untenable




b. Motorized Equipment/Vehicles 





i.   General prohibition on roads and use of motorized vehicles 





ii.  Congress may ban use of motorized vehicles on state or private 




     land w/in wilderness boundaries





iii. However, use permitted for rescue missions, emergencies





iv. Where aircraft or watercraft were used prior to designation, agency 



     MAY allow use to continue




c. Grazing





i.  SHALL be permitted subject to reasonable regulations




ii. However, permits always subject to revocation




d. Logging





i. Implicitly, though not expressly, prohibited




e. Control of Fire, Insects, Disease





i. Agency may take necessary measures to control these problems




f. Access to Inholdings





i.  Agency required to provide either access OR land exchange





ii. Unclear whether landowner or agency gets to make the choice




g. Water Resources





i. Only the President, not the agencies, may authorize water 





   development projects w/in wilderness areas




h. Commercial Enterprises & Services





i.  Generally prohibited, w/ some exceptions for recreation





ii. Ct generally defers to agency discretion (e.g. to allow some 




    permanent installations for rafters)




i. Hunting & Fishing





i. State law governs; activities generally allowed




j. Exceptions & Variations 





i.  Congress may create exceptions to any of the general restrictions





ii. Acts setting aside particular areas may contain their own specific, 




    different rules & regs regarding allowable activities




k. Buffer Zones

i. Agencies are NOT permitted to prohibit activities outside of wilderness areas solely to create buffer zones (i.e. solely for the potential effect on the wilderness)

ii. But other reasons (e.g. conflicts w/ other users, may justify)


B. Managing Wilderness Areas


1) Sierra Club v. Lyng, I & II (DDC, 1987)

a. Enviros challenged FS management of wilderness to control spread of Southern Pine Beetle w/ substantial timber cutting & pesticide use
b. Goal of the program was not to protect wilderness values, but to aid adjacent timber interests; therefore the FS discretion was much more limited

c. Ct held the agency must justify the program by demonstrating it is necessary to effectively control the outside harm
d. FS scaled back the program, performed site-specific analysis before each action

e. Ct deferred to agency judgment on the efficacy of scientific measures; agency satisfactorily met its burden of showing that wilderness values are not being needlessly sacrificed
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