Outline – Evidence – Bay – Fall 2006
GENERAL PRINCIPLES
I. In general, relevant evidence that is reliable is admissible unless an exception applies.


A. Is it relevant?


B. Is it reliable?


C. Is it otherwise inadmissible?

II. Purpose of the Law of Evidence

A. Control scope/duration of the trial

B. Ensure fairness

C. Further substantive policies 


1) E.g. ensure innocent people not convicted, protect spousal communication

D. Distrust of jury

1) Central irony of system: enshrining juries while distrusting them and limiting what they hear

2) No quality control at the end of the process, so we must have it (filter what goes in) at the beginning

· Tanner v. US [Jury room was one big party] – Rule 606(b) prevents jurors from testifying about deliberations; extrinsic/intrinsic distinction. Policy rationales: protect finality of process, prevent harassment of jurors, promote confidence in the system, give jurors freedom to return unpopular verdicts without challenge. 
RELEVANCE
When evidence matters; or when it matters enough to overcome prejudice.

I. Generalized Principles of Relevance – Probativeness, Materiality, Risk of Unfair Prejudice
A. Rule 401: “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable that it would be without the evidence.
1) Relevant = Material + Probative

2) Material

a. fact “is of consequence to the determination of the action,” bearing on the determination of the action
b. Determined by the substantive law of the case – fact matters to one of the substantive issues or elements that must be proven, or goes to witness credibility

c. The theory of materiality is critical – evidence may be relevant if proffer framed properly, irrelevant if framed improperly 
3) Probative 

a. any tendency to make the existence of a material fact more probable or less probable; increases/decreases the probability of guilt/liability

b. “A brick is not a wall” – but it is one piece of the wall
c. Evidence may be probative via a chain of inferences; but if chain too long and remote, may not qualify
d. Liberal rule (“any”): when in doubt, let the evidence in
· US v. James [Daughter kills mother’s violent boyfriend, mother tried as accomplice] – Trial ct excluded evidence of V’s criminal record b/c mother didn’t know about it, so it wouldn’t affect her state of mind and was not relevant to her self-defense claim. Ct App reversed, finding that the evidence was relevant to corroborate her testimony that the V had told her he’d committed murders and assaults – because people are more likely to say something like that if it is true, the fact that V had committed these acts made it more likely that he had told the D about them, and therefore made it more likely that she was telling the truth in her testimony. [But is it too prejudicial under 403?]
4) Conditional relevance – Rule 104(b): When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition
a. Condition is fulfilled if judge rules that a reasonable jury could find by preponderance that it’s met
b. Slightly higher std than regular relevance rules, but not by much

c. Tactically, lawyers rarely use b/c want to save objections for really important issues

d. More fundamental problem: isn’t all evidence conditionally relevant?

· Cox v. State [D shot V b/c V sent D’s friend to jail for molesting V’s daughter] – Ct App upheld admissibility of evidence regarding bond hearing of D’s friend. D argued only relevant on condition that D knew what had happened at hearing. Ct found that evidence of D’s close relationship with friend’s mother, plus her presence at the hearing, was sufficient for jury to find that condition met.  

B. Rule 402: All relevant evidence is admissible, except as otherwise provided by the Constitution of the US, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible. 
C. Rule 403: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence. 
1) Key features of rule
a. Evidence is relevant
b. “May” – judge has discretion to exclude or allow

c. “Substantially” – don’t exclude if a close call, or even if prejudice slightly outweighs; very liberal standard, favoring admissibility

d. “unfair prejudice” – appeals to jury’s baser instincts, raw emotion; an undue tendency to suggest decision on an improper basis
e. evidence raises danger of confusing issues, misleading jury, or wasting time

2) Gruesome Photos & Inflammatory Evidence

· State v. Bocharski [Photos of holes in skull too prejudicial, not enough probative] – Photos were gruesome, calculated to inflame jury’s emotions, and their probative value was minor (angle of wounds, type of knife that caused them not raised as issues, merely used to show that V was stabbed to death – undisputed). Therefore they should have been excluded (no reversal b/c Ct App concludes harmless error). Even more gruesome photos of decomposing victim admissible b/c went to prove how long she’d been dead, etc. “Murder is a grisly business” – some inflammatory evidence will survive the balancing test. 
3) Evidence of Flight
a. Considered an admission of guilt by conduct

b. Flight only has probative value when 4 inferences can be drawn:

i. Defendant’s behavior constitutes flight;

ii. Flight demonstrates consciousness of guilt (not fear etc.);

iii. Consciousness of guilt is guilt of the crime charged (rather than another one, or something else entirely)

iv. Consciousness of guilt concerning the crime charged arises from actual guilt of the crime charged. 

c. The longer the time gap between the crime and the flight, the less probative value it has (“instinctive or impulsive behavior… like flinching”)
d. Because evidence of flight inherently unreliable, and highly prejudicial, it should not be admitted unless all inferences can be adequately supported

· US v. Myers [D allegedly robbed bank in FL, evaded agents at mall there, robbed bank in PA, possibly tried to evade arrest in CA] – Inferences not sufficiently supported. Behavior was not conclusively flight – running from undercover officers, mixed evidence of trying to leave scene of arrest in CA. Time between FL robbery and D leaving FL was at least 3 weeks, too long to confidently link to robbery. If action in CA did constitute flight, it may have been due to PA robbery, not FL robbery.  

4) Probability Evidence
a. Not inherently evil – just prone to abuse b/c jury places great weight on it, so it needs to rest on solid scientific basis
b. Like expert testimony, places jury at disadvantage b/c they don’t have the background to weigh credibility of calculations, spot flaws in reasoning
· People v. Collins [The sorcerer Mathematics casts a spell over the jury in trial of interracial couple] – Ct threw out conviction b/c 

(1) Prosecutor made up the probabilities presented, with no actual basis; (2) the product formula doesn’t work if the factors independent; (3) traits used in calculation were assumed to be factual, but they were just based on witness descriptions; and (4) all it proved were the odds that any random couple would have the characteristics described by the witnesses, NOT that this couple was actually at the scene. 

5) Effect of Stipulations

a. Better to view the evidence in context of all evidence (including possible substitutes)
b. Presumption in favor of letting prosecution prove its case by evidence of its own choice 

i. Narrative context, evidentiary depth adds to persuasiveness; don’t break the flow of the story (res gestae)
ii. Satisfy juror expectations – if they feel something is being withheld, they may punish the party they feel is withholding

iii. Moral underpinnings of the law – convince the jury that a guilty verdict is morally reasonable

c. Availability of stipulation doesn’t make evidence any less relevant (doesn’t matter that it’s not in dispute); however, availability of alternative proof does reduce its relative probativeness

i. “If an alternative were found to have substantially the same or greater probative value but a lower danger of unfair prejudice, sound judicial discretion would discount the value of the item first offered and exclude it if the discounted probative value were substantially outweighed by unfairly prejudicial risk.”
· US v. Jackson [In trial of D for NY bank robbery, P sought to introduce evidence of D’s subsequent arrest in GA, where he gave a false ID and escaped from jail] – Flight, false ID are significantly probative of guilt, but it would prejudice jury to believe D was on “nationwide crime spree.” Judge splits the baby: exclude the evidence if D stipulates to use of false ID in GA. 
· Old Chief [The felony whose name must not be spoken] – D stipulates to prior felony, proving that element of gun possession crime; P refuses to accept, seeks introduction of criminal record itself (showing prior gun crime). Trial ct allows, Ct App reverses. Here, the three purposes of deference to prosecution not served (all the felony does is establish a status – not part of story, jury wouldn’t expect detailed proof, and not relevant to moral righteousness of this conviction). Risk of prejudice is high, probative value slight, evidence should not be admitted.
II. Specialized Relevance Rules

A. General principles

1) As a matter of law, with the evidence covered by these rules, the probative value is substantially outweighed by the risk of unfair prejudice

3) Rules generally also further substantive public policies

4) Justification (or, why not just handle all these situations under 403?)

a. Avoid excessive judicial discretion

b. Increase predictability – to advance the policy rationales

c. Decrease the complexity of the trial

d. Make the proceedings faster & more efficient

e. Criminal defendants need special protections

5) Interpretation
a. Sometimes courts are more faithful to the plain language of the rule, other times they follow the underlying purpose

6) Structure (“French” vs. “German” rules – in France, all is permitted expect that which is explicitly prohibited; in Germany, it’s the other way around)

a. Rules 407, 408, 409, 411 = French rules; prohibit only certain uses of the evidence

b. Rule 410 = German, prohibits all uses but for two narrow exceptions

7) Even if evidence not barred by one of these rules, it must still pass 403 balancing before admissible
8) These rules meant to be shields, not swords

a. Ct looks very disapprovingly on attempts to kick the door down to allow (e.g. Tuer) or manipulate protective rule to create special advantage (e.g. Bancard)

b. “the exception was created to protect a plaintiff from an aggressive defendant trying to manipulate the exclusionary nature of the rule for his own advantage, it follows that a plaintiff who is on the offensive should not be allowed to manipulate the impeachment exception in order to introduce evidence for purposes otherwise inadmissible.”

B. Rule 407 – Subsequent Remedial Measures (SRM): 
When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove 

· negligence, 

· culpable conduct, 

· a defect in a product, a defect in a product’s design, 

· or a need for a warning or instruction. 

This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment. 
1) Key features of rule 

a. Prohibited purposes = negligence, culpability, wrongdoing

b. “If controverted” applies to any other purpose – inadmissible unless controverted

c. “Such as” is not a term of limitation, merely examples

2) Rationale

a. Relevance: a change is not an admission of prior negligence; just because the world gets wiser as it gets older doesn’t mean it was foolish before (but does that really mean it’s not even “a brick”?)

b. Policy: encourage subsequent repairs (but wouldn’t potential future liability be adequate to encourage?)

3) Interpretation
a. What is “feasible”?

i. Narrow interpretation: physically, technologically, or economically possible

ii. Broader view: spectrum of motives and explanations for why measure not instituted earlier; practicability


(1) this reading tends to swallow the rule, b/c it will be 
  
     controverted more often
4) SRMs made by third parties (e.g. to correct defects) NOT barred (b/c barring them wouldn’t advance the public policy)
· Tuer v. McDonald [After patient’s death, doctors change anti-coag drug protocol for heart patients] – P sought to introduce evidence of new protocol in med mal suit to show (1) it was feasible, and (2) impeachment (of dr’s statement that it would have been unsafe). Ct finds dr didn’t say diff protocol wasn’t feasible, just that it wasn’t advisable, therefore feasibility wasn’t controverted. Ct’s decision reflected disapproval of P trying to “kick the door open” w/ pointed questions about feasibility.
· Wood v. Morbark Industries [Tragically, that was someone’s friend in the woodchipper] D tries to take advantage of exclusionary rule not to testify that they changed the chipper design; testifies that the city and Army Corp of Engineers still use “exact same” chipper. Judge allows the evidence of design change to come in. 
C. Rule 408 – Compromise Offers/Settlement Negotiations: 

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. 


Evidence of conduct or statements made in compromise negotiations is likewise not admissible. 


This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. 


This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. 
1) Key features 

a. Prohibited purposes = liability, invalidity, amount of claim

b. Only applies to CIVIL cases

c. Only protects offers after claim made (not preemptive offers)

d. Only applies where claim is disputed

e. Generally not acceptable to use statements for impeachment purposes
2) Rationale

a. Relevance: compromise offers may be made and considered for many reasons other than liability or weak case; maybe it’s just the cheapest and easiest way out
b. Policy: encourage settlements; need free communication during negotiations essential to effectuate compromise, convince parties to participate in them
3) Interpretation

· Bankcard American v. Universal Bancard [UB promised not to roll over accounts to BA’s competitors for 1 yr after contract; during compromise negotiations, UB believed BA gave it the go-ahead to do so; BA then sued UB for those actions] Ct allowed evidence of the settlement talks to come in, tightly restricted (don’t call them “settlements” or “negotiations”). Ct found BA was using Rule 408 as a sword, not a shield, to lure UB into a breach and then hide the evidence. 
D. Rule 409 – Offers to Pay Medical Expenses: Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
1) Key features

a. Less broad protection than 408 – doesn’t protect statements/conduct; offers to pay med expenses usually occur before lawyers involved; laypeople don’t know rules of evidence and offering blanket protection would not have any effect on their willingness to make offers to pay (would be a windfall)
b. Therefore unguarded apology will come back to haunt

c. Prohibited use: proving liability

2) Rationale

d. Relevance: may not be done out of guilt, but out of “humane impulses,” compassion

e. Policy: encourage offers to pay medical expenses (avoid unnecessary litigation)
3) Interpretation

E. Rule 411 – Liability Insurance: Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness. 
1) Key features

a. Prohibited use: to prove negligence


2)   Rationale
a. Relevance: just because someone has insurance doesn’t mean they’ll be less safe, and vice versa

b. Policy: avoid giving plaintiffs a windfall (juries take deep pockets into account)

3) Critique
a. It doesn’t work – jurors talk about insurance anyway, and more often use it against the plaintiff than against the defendant

· Williams v. McCoy [P visits lawyer before doctor b/c D’s claims adjustor tries to pressure her to accept low settlement] D argues P cannot mention insurance, trial ct agrees, but Ct App overturns. D’s whole case centered around painting P as a gold-digger. P sought to use evidence of insurance NOT to establish liability, but to explain her behavior; this is not forbidden by the rule, so it comes in. 
F. Rule 410 – Pleas in Criminal cases: 
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:


(1) a plea of guilty which was later withdrawn



(2) a plea of nolo contendere (no contest)



(3) any statement made in the course of any proceedings under Rule 11 of the 


Federal Rules of Criminal Procedure or comparable state procedure regarding 

either of the foregoing pleas; or



(4) any statement made in the course of plea discussions with an attorney for 


the prosecuting authority which do not result in a plea of guilty or which 


result in a plea of guilty later withdrawn.

However, such a statement is admissible



(i) in any proceeding wherein another statement made in the course of the 


same plea or plea discussions has been introduced and the statement ought in 


fairness be considered contemporaneously with it, or



(ii) in a criminal proceeding for perjury or false statement if the statement was 

made by defendant under oath, on the record and in the presence of counsel.

1) Key features

a. Unlike other specialized relevance rules, absolute bar, with two narrow exceptions

i. Criminal defendants = most vulnerable, need greatest protection
b. Only applies to statements made to lawyers, not law enforcement officers
i. Some circuits apply law strictly

ii. Others use subjective-objective test: if D believed plea discussion was occurring w/ officers, and a reasonable person would, then statements inadmissible 

c. Not allowed to use statements during plea for impeachment

2) Rationale 

a. Relevance: D may engage in plea discussions not out of guilt, but out of fear of a greater penalty; likewise, rejection of plea may not be done out of innocence, but b/c D would rather take chance w/ jury
b. Policy: encourage pleas; the justice system would grind to a halt without them

· U.S. v. Biaggi [White collar crook doesn’t take immunity offer, is convicted] D wants to introduce evidence of his rejection of offer; consistent with his argument that he didn’t know about the corruption and shenanigans. P argues it should be rejected under 410. Ct disagrees – rejecting immunity is much stronger evidence of innocence than rejecting plea.  
III. Character Evidence
A. Rule 404 – the Character-Propensity Rule: 
(a) Character evidence generally. Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:


(1) Character of accused. Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;


(2) Character of alleged victim. Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor.


(3) Character of witness. Evidence of the character of a witness as provided in rules 607, 608, and 609. (Character for truthfulness/credibility.)
(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

1) Overview
a. “Character is NEVER an issue in a criminal prosecution unless the defendant chooses to make it one”

b. Applies to civil as well as criminal cases

c. Structure – like 407-409, evidence that goes to character is permitted except where specifically forbidden (i.e. the propensity box)
d.  “acts” could be read very broadly; but cts tend to evaluate non-wrongful acts – acts that don’t tend to impugn character – under 401-403, rather than 404

e. The proffer is key: what are you using the evidence to try to prove? Same evidence may go to both proper or improper purposes
i. Many purposes ARE permitted; these are NOT exceptions b/c they don’t travel through propensity box

f. Evidence proffered for proper purpose “may” be admissible – must still pass 403 balancing; courts consider:
i. extent to which point to be proven is disputed

ii. adequacy of proof of act to be admitted

iii. probative force of the evidence

iv. proponent’s need for the evidence

v. availability of less prejudicial proof

vi. similarity of prior act to charged offense (more similar = more prejudicial)

vii. likely effectiveness of limiting instruction

viii. extent to which evidence will prolong proceedings (waste of time)

ix. inflammatory/prejudicial nature*** 

2) Rationale
a. As a matter of law, the probative value of this evidence is outweighed by its prejudicial potential

b. It IS relevant – a dangerous person is more likely to have committed a dangerous crime

c. But policy outweighs the relevance

i. Don’t punish someone for being a “bad person” – s/he is only on trial for the specific incident at issue, not for a sweeping character charge; avoid “preventive conviction”
ii. Propensity evidence carries disproportionate weight w/ the jury; risk of unfair prejudice simply too large

iii. Don’t distract the jury w/ a “mini-trial” on a side issue

· People v. Zackowitz [Z on trial for premeditated murder of man in street; prosecution introduces evidence of Z’s bizarre weapon collection; Ct. App overturns] The evidence is inadmissible b/c the state used it to show that Z had “evil heart, murderous propensities,” and such a man was more likely to kill w/ premeditation. Would be different if Z had brought all the weapons to the scene, or if any had been found there (relevant to identification, preparation). Dissent argues the evidence of other weapons goes to narrative integrity, “history of the case” – Z selected one from his arsenal (perhaps the deadliest one!).
B. Routes Around the Propensity Box (examples, not exhaustive – be creative!)
1) In General

a. MIMICKO+ 

i. Motive, Intent, Mistake (absence of), Identity, Common scheme/plan, Knowledge, Opportunity – or anything else not propensity

b. Should be pretty specific (e.g. knowledge of “drug dealing,” probably not); 

i. But when D argued he didn’t know bag contained drugs, D.C. Ct allowed drug trafficking conviction involving the same type of drug (crack cocaine) in the same neighborhood from only nine months earlier. Prosecutor got around propensity box by arguing that prior bad act showed knowledge (of cocaine distribution in that neighborhood), intent, and absence of mistake.

c. If laundry list of evidence, look at each item separately; some may be admissible, even if others aren’t 
d. Applies to both prior and subsequent bad acts (e.g. acts D commits after the charged offense)

e. Requires great caution b/c such evidence is so persuasive, if it comes in it is often dispositive 

2) Proof of Knowledge
a. To show that D knows a skill (e.g. computer hacking, how to dispose of body)

3) Proof of Motive

a. To explain D’s actions
b. E.g. US v. Peltier – Peltier’s outstanding warrant for attempted murder admissible b/c it provides a motive for him to open fire on the officers (still had to pass 403)
4) Proof of Identity

a. ONLY when identity is at issue – when D disputes that he’s responsible 

b. E.g. Peltier – V’s gun found in D’s car makes it more likely D killed V (but other assortment of weapons, not so much)
c. Signature crime

i. NOT “this is D’s kind of crime,” but rather, “this crime is so distinct it could not be ANYONE ELSE’s crime”

· U.S. v. Trenkler [The bumbling bomber vs. the ATF’s shiny new database system] P argues so many similarities btwn Qunicy bomb, which D made, and Rolinsdale bomb, both must be by same bomber. Evidence based on database query – many shared characteristics, not only in physical materials, but also surrounding context (Radio Shack parts, bought by 3rd party; same geographic area; remote controlled, magnets under cars, duct tape, etc.)  Ct found: (1) Evidence offered for proper purpose, identification, since that was disputed. (2) It passed 403 balancing – Gov’t really needed the evidence, evidence of similarity was quite convincing, judge gave limiting instruction, and previous bombing not that inflammatory b/c no one got hurt (but isn’t that a major way in which they’re not similar, asks dissent?)
d.   Reverse 404(b)

i. If two crimes so similar that one person likely committed both, and D didn’t commit one, very likely that D didn’t commit the other one
ii. Acts need not be signature crimes, std is not that high; D may use “so long as probative value is not substantially outweighed by 403 considerations” 
iii. Go through same process: (1) proper purpose? (2) 403; but less likely there will be unfair prejudice against govt (not impossible, just less likely) 
· U.S. v. Stevens [Black guy identified off wanted poster by two white victims; black victim of similar crime stated D was NOT his assailant] D wants to introduce evidence that victim in second crime exonerated him; trial ct denies, Ct App overturns. Not signature crimes, but sufficient similarities (military personnel, close geographically, similar MO and physical description, stolen goods from both incidents turned up in the same place). No unfair prejudice to gov’t, since prejudice would be against 3rd party assailant, not prosecutor. 
5)   Narrative Integrity

a. Prior bad act is inextricably entwined with this one; the story won’t make any sense without explanation (e.g. that D was there to buy drugs)
b. Look to justifications of Old Chief:

i. Evidentiary depth adds to persuasiveness; don’t break the flow of the story (res gestae)

ii. Satisfy juror expectations – if they feel something is being withheld, they may punish the party they feel is withholding

iii. Moral underpinnings of the law – convince the jury that a guilty verdict is morally reasonable

6)   Absence of Accident/Mistake
a. Previous incident makes this one much less likely to be an accident
i. E.g. how many times can you accidentally shoot your wife while cleaning your gun? Wouldn’t you be more careful after the first time?

b. But this tiptoes VERY CLOSE to being propensity evidence; she has a tendency to shoot her husbands, so she shot this one
7)   Doctrine of Chances
a. The more times the same beneficial “accident” occurs to the same person, the less likely it is actually an accident (lightening doesn’t strike the same place many times)
b. Card game analogy: the more times the Ace of Trumps turns up in your pocket, we “would draw from that series of fortunate accidents the inference of design”

c. Jury applying “common sense” analysis, based on their knowledge of the world 

d. Again, VERY CLOSE to propensity; based on the idea that a guilty person has a propensity to repeat his crime
· Rex v. Smith [S’s three wives drown in bathtubs after writing generous wills] Ct permitted the evidence of the deaths of the previous two wives, w/ limiting instruction: NOT to determine whether he is a man of bad character, but only to draw an inference whether the drowning was an accident or the result of a design.  

C. Huddleston Standard
1) If offered for proper purpose, evidence of prior bad acts may be admitted if there is sufficient evidence to support a finding by the jury that the defendant committed the similar act
2) No need for ct to make prior finding that act occurred by preponderance; ct simply determines if jury could reasonably so find
a. And here’s where it gets crazy: the jury may consider the circumstances of the charged crime and OTHER acts (in Huddleston, the VHS and appliance sales) in determining whether the conditional fact exists! Bootstrapping, anyone? But Rehnquist says go for it…

3) Similar to 104(b) std for conditional relevance 

4) Still must pass 403 balancing

· Huddleston v. U.S. [H charged w/ selling stolen VHS tapes; he claims he didn’t know they were stolen] Govt wants to introduce evidence that several months before, H sold TVs that were probably stolen, and several months after, H sold stolen appliances. Purpose is to prove knowledge: all came from same supplier. Evidence that TVs were stolen = no receipt, large quantity, and low low prices! Ct finds that jury could reasonably find conditional fact (that TVs were stolen) by a preponderance, therefore the evidence may come in. 
IV. Exceptions to Character-Propensity Rule

A. Overview – the Six Exceptions

1) 413 – Prior Sexual Assaults

2) 414 – Prior Child Molestation

3) 415 – Civil Cases of Sexual Assault or Child Molestation

4) 404(a)(1) – Character of the Accused

5) 404(a)(2) – Character of the Victim

6) 404(a)(3) – 607, 608, 609 – Character of the Witness/Character for Truthfulness
B. Sexual Assault Rules 413-415

1) The Rules

a. Rule 413 – In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense of offenses of sexual assault is admissible and may be considered for its bearing on any matter to which it is relevant. 
b. Rule 414 – In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another offense or offense of child molestation is admissible and may be considered for its bearing on any matter to which it is relevant. 
c. Rule 415 – In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rules 413 & 414.
2) Key Features

a. Charged crime MUST be sex offense
b. Evidence must be of specific past offenses, NOT opinion or reputation
c. Purpose is to supersede 404(b): allow propensity evidence in these cases
d. Policy-based rules, add to deterrent effect of criminal law (part of overall revision of criminal law for sex offenses)

e. Especially important b/c as DNA eliminates identity defense, consent becomes the main defense; this evidence hugely persuasive in eliminating that defense 

f. But is it too powerful a weapon in the hands of the state?

3) Rationales 

a. Recidivism – idea that sex offenders more likely to repeat their crimes than other criminals, therefore probative value is higher here

i. But some argue recidivism actually quite low; lower than all but homicide 

ii. On the other hand: underreporting, longer prison terms

iii. Still, if this is real reason, why no exception for even more recidivist crimes, like drug-dealing?
b. Bolstering – lend credence to the victim; often there is no extrinsic evidence to support the victim’s story, and past acts enhance credibility 

i. More of a public policy rationale

ii. Especially important with “lone child victim,” as children have inherent credibility and coherence problems

c.   Conflicting values – need to protect victim; but also need to avoid unfair      

      prejudice against the defendant

d.   Judicial conference opposed: too prejudicial, unnecessary

4) State Approaches

a. Many had common law rules allowing this evidence in: “depraved sexual instinct” exceptions, for the same reasons as 413-415

b. But such common law rules have increasingly fallen into disfavor

· Lannan v. State [IN throws out the rule, says go with 404(b)] Ct goes through rationale for rule, and ultimately finds them unconvincing (no need for bolstering victims in such a jaded time; recidivism stats low for sex offenders). Evidence particularly unfairly prejudicial when very remote incidents can be drawn in (but why not excluded w/ 403?). Ct eliminates common law rule.  

· State v. Kirsch [NH shuts down an attempt to get the evidence in through 404(b)] Church group leader/pedophile preyed on vulnerable girls. State argued previous molestations showed (1) motive – desire for young girls (ct said no, that’s propensity); (2) intent (same response); (3) common plan/scheme to victimize certain type of victim through certain strategy. Ct takes extremely narrow view of common plan, limiting it to situations where each crime is “but a part” of a larger goal.   



5) Applying the Rules

a. 403 still applies; it should not be any more or less lenient than in any other situation

b. Misapplications

i. Cts shouldn’t reflexively exclude just b/c this evidence traditionally excluded

ii. Cts also shouldn’t restrain its 403 analysis b/c of belief that 413 reflects legislative judgment that this evidence should always come in

c. Three questions to determine if rule applies:

i.   Is D accused of sex offense?


ii.  Is evidence of other sex offenses?


iii. Is the evidence relevant?

· U.S. v. Guardia [NM obgyn abuses women on air force base during exams] Ct excludes testimony of 4 previous victims. Even though it qualifies under 413, it does not satisfy 403. Big risk of distraction, waste of time, mini-trials, b/c each witness would require expert medical testimony to evaluate medical propriety of D’s actions in each case. 
C. Proof of Defendant’s and Victim’s Character – Rules 404(a)(1) & 404(a)(2)
1) Key features
a. D may choose to go through the propensity box; ONLY D may initiate
i. Exception: IF D argues that V was first aggressor, P may offer evidence as to V’s peaceful nature, even if D has not opened the door

b. ONLY criminal defendants 

c. Once D raises character issue, the door is opened, and P may follow
d. If D raises issue of D’s character, P may:

i. Call rebuttal witnesses

ii. Ask about specific instances on cross-examination – so long as P has good faith basis to believe they actually happened
iii. Therefore if D has any kind of criminal record, probably unwise to bring in character witnesses 
e. If D raises issue of V’s character, P may:

i. Bring in rebuttal witnesses to counter evidence of V’s character

ii. Bring in rebuttal witnesses to testify as to the same pertinent character trait in D 
f. Character trait must be pertinent to the crime charged (e.g. nonviolence if violent crime; honesty if crime of dishonesty)
g. NO extrinsic evidence; you’re stuck with the answer

2) Form of evidence – Rule 405(a): In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct. 
a. Must be opinion or reputation – “the shadow his daily life has cast in his neighborhood” 

i. Why? B/c specific acts are too persuasive, carry too much weight, potential for prejudice & waste of time

b. Specific instances may be brought in on cross; only to test the witness’s knowledge of the person, challenge the foundation for the testimony


i. But can jury really make this distinction???

c. Exception – Rule 405(b) – In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made by specific instances of that person’s conduct.

i. The only time specific instances of conduct are allowable on direct

ii. Here, the existence of the character trait itself – NOT action in conformity with it – is what is being proved.

iii. E.g. “predisposition to commit crime” to rebut an entrapment defense; truth defense to libel or slander action (person really is a liar, thief, etc.); or the character of a parent in a custody dispute

· Michelson v. U.S. [M on trial for bribing IRS agent, called character witnesses, govt allowed to ask them about arrest for stolen goods from 27 years before] Key issue was D’s credibility; D opened the door to character by calling 5 witnesses to testify to his honesty. Ct troubled b/c (1) arrest, not conviction (but then, arrests don’t necessarily impugn character); (2) dissimilar offense (but both go to character of law-abiding, truthful); (3) huge temporal gap (but witnesses testified they knew D for 30 years); & (4) jury instructions ineffective/incomprehensible (but not more than any others; besides, D could have avoided whole issue). Ct upholds the admissibility of the evidence. 

3)   No use in civil cases

a. 2006 amendment to rule makes absolutely clear; 10th Circuit’s interpretation in Perrin was wrong, SEC was right
b. Why?

i. Criminal defendants = most vulnerable, most at stake
ii. Criminal Ds have such low std of proof – reasonable doubt – that despite the low probative value of character evidence, it may be determinative for them (raise that reasonable doubt)
iii. Asymmetrical risk of unfair prejudice; criminal D offering evidence of good character unlikely to arouse prejudice against govt

· Perrin v. Anderson [10th Cir allowed D to use character evidence against V in wrongful death action] Ct reasoned that case was “in nature of” a criminal proceeding; that the resulting stigma would be similar. But use of specific incidents was improper.
· SEC v. Towers [White collar crook running Ponzi scheme sought to bring in character witnesses] Ct disallows – plain text of rule is limited to criminal proceedings, and notes and legislative history make clear that’s the intent. 

D. Rule 406 – Habit: Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of an eyewitness, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.  
1) Features (how to distinguish habit from character)

a.  Regularity – how often is it repeated?

b.  Specificity – how precise and invariable is it?

c.  Automatic/unreflexive behavior

2) Justification – such behavior is repeated unthinkingly, “deliberate and repetitive,” therefore it is predictive 
3) Specific acts OR opinion/reputation 

4) Still must pass 403 balancing

· Halloran v. VA Chemicals Inc. [Auto mechanic injured by exploding Freon container; company wants to introduce evidence that he had improperly heated Freon w/ immersion coil in the past ] Theory was that H must have developed routine as he’d replaced thousands of Freon containers in 15 years as a mechanic, so if using immersion coil was part of that routine, he’d likely done it when the can exploded. Ct remanded b/c company had to prove sufficient number of instances of the conduct for it to constitute habit and be admissible.  

E. Witness Character – Character for Truthfulness – 404(a)(3), 607, 608, & 609
1) Impeachment Rule – only apply after the witness has testified 

2) Non-Character-Based Impeachment

a. Three types

i. Bias – monetary, personal motives

ii. Contradictory/inconsistent prior statement – often from deposition

iii. Conflicting evidence – other witnesses, physical evidence

b. DO NOT need to follow 607-609

c. May complete the impeachment w/ extrinsic evidence

3) Character Impeachment – under 607-609
a. 607 – The credibility of a witness may be attacked by any party, including the party calling the witness.

i. Applies to ANY witness, including the defendant

ii. Either side can launch attack (no need to wait for D to open door)
iii. Civil OR criminal cases

b. 608 – (a) Opinion/reputation – the credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise. 

(b) Specific instances – specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ character for truthfulness, other than conviction of a crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the direction of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified. 


i. NO extrinsic evidence – you’re stuck with the answer (disadvantages truth-tellers?)
ii. Cannot bring in evidence of truthfulness until it has been attacked w/ evidence of untruthfulness
iii. No specific instances on direct (closest you can get = “based on your knowledge, would you believe this person under oath?”)

iv. No asking about specific instances unless you have good faith basis

v. 608(b) more liberal than 405(a) – character witness can be questioned about principal witness’s dishonesty, AND so may principal witness (under 405, principal witness may not unless testifying to character)

c. 609 – For the purpose of attacking the credibility of a witness,

(a)(1) Evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted [read: felony], and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused;


(a)(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of punishment.


(b) Time limit – Conviction not admissible if more than ten years have elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. [Advance notice required.]

(c) Pardon/annulment/certificate of rehabilitation – Evidence of conviction inadmissible if (1) such procedure has occurred and the person has not been convicted of a subsequent felony; or (2) based on finding of innocence. 


(d) Juvenile adjudications – Generally not admissible; the court may, however, in a criminal case allow evidence of a juvenile adjudications of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence necessary for a fair determination of the issue of guilt or innocence. 


(e) Pendancy of appeal – Pending appeal does not render evidence inadmissible; but that appeal is admissible. 

i. Evolved from total ban on felons testifying
ii. Justification = criminal is inherently untrustworthy; jurors need to know what kind of a person this is to properly evaluate credibility
iii. Con: jurors use it the wrong way, to draw impermissible inferences; just b/c someone’s a crook doesn’t necessarily mean he’s a liar – or lying now

iv. D stuck btwn rock and hard place: convicted for his record or convicted for his silence; generally, if D has bad record, he will not testify
d. Sliding scale of admission standards under 609
i. 609(a)(2) – Prior conviction of crime involving dishonesty “shall be admitted,” subject only to limits of 609

ii. 609(a)(1) If witness is not the accused, and prior conviction is felony, apply 403 balancing.

iii. 609(a)(1) If witness is the accused, and prior conviction is felony, admitted if probative value outweighs prejudicial effect to accused.

iv. 609(b) If conviction more than 10 years old, not admissible unless court determines that probative value substantially outweighs prejudice (reverse 403).

v. 609(d) – Juvenile conviction never admissible in civil case, or against defendant in criminal case; may be admissible against another witness in criminal case if it otherwise qualifies under 609 and court satisfied that admission necessary for fair determination of guilt or innocence.

e. In weighing probative vs. prejudicial, consider (from Brewer):
i. the nature of the crime (does it go to honesty?)

ii. the time of conviction and witness’s subsequent history (long temporal gap? good behavior in the interim?)

iii. Similarity of prior crime (more similar = more prejudicial)

iv. importance of the defendant’s testimony to his defense (the more important, the more reason to exclude past crime so he can testify w/o hanging himself)

v. the centrality of the credibility issue (the more central, the better case for the evidence coming in)

f. Wrongful admission of past convictions can be grounds for appeal – but it must be preserved
i. The defendant must actually testify (Luce – b/c otherwise the harm is speculative; like ripeness rule)

ii. The evidence must actually be introduced (Ohler – D testified, spoke of past convictions to “draw out the sting,” then prosecution didn’t actually use them; D loses appeal)

· U.S. v. Brewer [B wants to exclude felony from 17 years ago; ct denies b/c he was recommitted to federal confinement for violating parole, time limit didn’t start ticking until second release] Ct weighs factors, allows in all offenses but kidnapping since trial is for kidnapping, that conviction is too similar, too unfairly prejudicial. 

· U.S. v. Brackeen [Bank robbery is not “crime of dishonesty”] Broad meaning of dishonesty is “betrayal of trust” – all crimes would qualify. Ct goes w/ narrower understanding: fraud or deceit (liar rather than merely crook). Amendment to the rule confirms this interpretation – dishonesty must be specific element of crime.  

V. The Rape Shield Law


A. Common Law Approach – Historical Backdrop
1) V’s sexual history came in as a matter of course in rape/sexual assault prosecutions

2) 404(a)(2)-type theory – V’s sexual experience is a character trait that rebuts notion that she didn’t consent

3) 608-type theory – With women, though not with men, “chastity affects character for truth”

4) Wigmore (1940) – women are hysterical and crazy; shouldn’t be allowed to testify in sex crime case unless examined by a psychiatrist who can testify to her credibility

5) And of course, the MPC (thanks, MPC!) – jury should be instructed to evaluate “emotional” testimony with “special care” (don’t believe her; she’s hysterical); required corroboration of victim’s testimony 
· People v. Abbot (NY, 1838) [Ct reverses man’s rape conviction b/c lower ct improperly excluded V’s prior sexual history] “Will you not more readily infer assent in the practices Messalina, in loose attire, than in the reserve and virtuous Lucretia?” Analogous to a “practiced vendor of counterfeit bills” – more readily infer a guilty knowledge than in the novice. Higher std of proof to show that a “common prostitute” has been raped. 

· State v. Sibley (MO, 1895) [D convicted of raping his step-daughter; D brought in evidence of his chastity, morality, truthfulness; the govt rebutted w/ witnesses who testified to his character for unchastity; ct threw out conviction] Unchaste reputation only undermines a woman’s truthfulness, not a man’s. After all, “adultery has been committed openly by many honorable and distinguished members of the bar,” yet there is no sense that that undermines their credibility.    


B. Rule 412 – Rape Shield Law
Evidence generally inadmissible. The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c)

(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2) Evidence offered to prove any alleged victim’s sexual predisposition


(b) Exceptions

(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution;

(C) evidence the exclusion of which violate the constitutional rights of the D

 (2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party (reverse 403 balancing). Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.


(c) Procedure to determine admissibility

(1) Party intending to offer such evidence must provide; written motion 14 days before trial specifically describing evidence and stating purpose for which offered (unless good cause shown); and serve motion on all parties, including victim.
(2) In camera hearing, victim has right to attend and be heard. Record sealed unless court orders otherwise.

1) Key features

a. German-style rule

b. Applies in both criminal and civil cases

c. General ban on evidence of “sexual behavior” by victim
i. “Sexual behavior” interpreted broadly – includes both physical acts and mental processes

ii. “Sexual predisposition” = evidence that may have sexual connotation, including speech, dress, lifestyle

2) Rationales 

a. Very much a policy-based rule; more about that than relevance

b. Don’t put the victim on trial

c. Encourage reporting and prosecution of attacks

d. Protect the victim from further invasion of privacy, harassment 
e. Sexual history highly prejudicial, little probative value (just b/c consented in the past doesn’t mean consented this time)

3) Past Allegedly False Accusations

a. If allegations are false, then by definition they are not sexual behavior; they go to credibility, not chastity

b. Determine admissibility using Huddleston standard (104(b))
i. If reasonable jury could find that allegations false, then the evidence comes in

c. Must still pass 403, possibly 404 or 608 depending on the circumstance

i. If 608(b) – specific act of dishonesty; you’re stuck w/ the answer, no extrinsic

ii. If 404(b) – Not using to show conformity w/ character; but what would proper proffer be? If theory works, no limitation on extrinsic evidence
· State v. Smith [Ct reversed conviction of man accused of molesting step-granddaughter; no physical evidence, D sought to introduce evidence that V has accused her cousin of molestation and then recanted] No dispute accusation had been made; only dispute as to whether it was false. Trial ct held hearing, decided accusation wasn’t false; Ct. App. overruled b/c not sexual behavior, so evidence should come in if it meets Huddleston std, 403 balancing.
4) 412 vs. 404(b) – would a 404(b) type of rule be better than the absolute ban we have in 412? Does 412 fail to distinguish btwn invidious and benign uses of past sexual conduct evidence?
a. In many cases, a non-propensity proffer could be available; evidence would come in under 404(b), but doesn’t under 412

b. Proof of bias – prior sexual conduct may show motive to lie

i. But it only comes in if it meets constitutional std – necessary for 6th Amendment right to reasonable cross-examination

ii. “Exposing witness’ motivation in testifying” is crucial element of that right

iii. But 6th Amendment claim only allows for “specific attack,” showing bias or motive directly related to the case at hand; not “general attack” on credibility
iv. No matter how central an accusers credibility is to the case

c. Narrative integrity 

i. Prior sexual conduct necessary for the narrative to make sense

ii. Not constitutionally protected

iii. Go back to Old Chief – all the reasons we need to be able to tell the full story.

d. In US v. Doe 4th Cir read 412 like 404(b) – only barred evidence to prove propensity to consent or lie; but no other circuit has followed – would swallow the rule
· Olden v. KY [D sought to introduce evidence of V’s extramarital relationship, b/c he argued she made up the rape when her boyfriend saw them together] Desire to hide sexual encounter from boyfriend is a motive to lie, but trial ct excluded. S.Ct. holds that excluding that evidence infringed on D’s 6th Amendment rights.   

· Boggs v. Collins [Ct draws distinction btwn “specific attack” and “general”] Cross examination as to bias is constitutionally protected; cross examination as to credibility is not.  

· Stephens v. Miller [Trailer park rape] V argues forcible, nonconsensual; D argues consensual, she cried rape when he made offensive comments about how she liked “doing it doggy style.” Ct excluded the substance of those comments under 412. Ct.App. holds that 1) not a violation of constitutional rights b/c those rights are not absolute, balanced w/ state’s interest in protecting the victim, and so long as the exclusion was not “arbitrary or disproportionate,” it’s permissible; 2) res gestae is not constitutionally protected, and the exception would swallow the rule (slippery slope). Dissent argues the exclusion was critical to the believability of D’s version of events; cites Old Chief. [If D had had a smarter lawyer, he’d have argued motive, rather than res gestae – since motive IS constitutionally protected.]
· US v. Knox [Shenanigans at the Air Force base] Evidence of V’s prior sexual conduct not crucial to D’s defense; he argued mistake, but the two stories were irreconcilable (she argued she was asleep; he argues fully consensual). Only one may be telling the truth; therefore claim of reasonable mistake implausible, and prior sexual conduct evidence to back it up not “critical to defense.” (But couldn’t jury believe some of each story?) 

5) Reconciling Rule 412 with Rules 413-415
a. D’s prior sexual assault comes in for propensity; but V’s prior sexual history inadmissible even if NOT for propensity

b. Different policy rationales
i. Encourage reporting, discourage offenses
ii. Victims have a legitimate privacy interest, offenders don’t
iii. V’s sexual history = a double-edged sword; very little relevance as to consent on prior occasion, but may bolster claim since previous encounters did not lead to rape accusation

iv. Morality = rationality + extreme impartiality (what should the rule be, ideally?)

RELIABILITY
Is the evidence sound? Is it as good as it purports to be? Should we trust it?
I. Competency of Witnesses


A. Historical
1) Old common law rendered many witnesses incompetent for variety of reasons
a. Mental incapacity

b. Religious belief (no atheists, agnostics, certain sects)

c. Criminal conviction (felons = civilly dead)

d. Infancy (rebuttable presumption of incompetency)

2) Most striking restriction = parties could not testify (or spouses of parties; or accomplices; or anyone w/ interest in the litigation)
a. B/c they’re inherently biased, so less credible 

b. And we need to save their souls from the temptation of perjury

c. There may have been some thought of maintaining total racial and gender subordination as well…

d. Interestingly, as soon as Reconstruction forced Southern states to strike down prohibitions on blacks as witnesses, the party prohibitions fell, too

i. Before, what if party non-white? Allowed b/c party, or barred b/c non-white?

ii. Want to avoid specter of white party sitting silent before black witnesses (horror!)
· People v. Hall [Asians are Indians, because they damn sure aren’t white] Because surely the legislature would never have meant to allow a China-man to testify against a white party. “We might soon see them at the polls, in the jury box, upon the bench, and in our legislative halls….”


B. Modern Rules

1) Very few competency restrictions remain today – old restrictions replaced by notion that jury should decide credibility
2) Heart of today’s competency rules = parties should be able to test the witness by cross-examination; if they can, then witness is competent

3) Rule 601 – General Competency. Every person is competent to be a witness except as otherwise provided by these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.



a. Presumption in favor of allowing testimony; let jury evaluate
· US v. Lightly [Criminally insane, but competent] D sought testimony of criminally insane prisoner (“Star Child” told him to stab the man); but the trial ct excludes. Ct. App. overturns – since doctor found he had sufficient memory of the incident, he understood the oath, he had personal knowledge, and he was capable of communicating it. 

4)   Rule 602 – Personal Knowledge. A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions of rule 703.
a. Other than the exceptions to the hearsay rule

b. And expert testimony

c. Court performs screening function to ensure that there’s sufficient evidence for court to find witness has personal knowledge

5)   Rule 603 – Oath. Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so. 

a. Purposes = awaken conscience, make witness subject to perjury

· US v. Fowler [Difficult tax protestor] He says he’s a truthful person, but will not take the oath; judge refuses to allow him to testify. Fowler’s formulations unsatisfactory; every witness must testify under penalty of perjury, and subject to cross-examination. 

6) Rule 610 – Religious Beliefs. Evidence of religious beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.
7) Child witness

a. Rebuttable presumption of competency


b. Children difficult; different perception of world, fact and fiction

· Ricketts v. DE [5-year-old competent to testify against rapist] She knew truth vs. lie, promised to tell truth. That’s the only test; her other insufficiencies (e.g. couldn’t say what “heaven” was) go to credibility, matter for jury. 

· State v. Swan [Child not competent] Three-year-old couldn’t distinguish btwn truth and lie, insufficient memory of the past events, therefore incompetent. 

8) No per se exclusion of hypnotically refreshed memories

9) Dead Man’s Statutes

a. Limit testimony about transactions w/ dead persons

b. Exist under state laws, not fed; but may come up in diversity actions applying state laws

c. Purpose: don’t promote perjury by allowing unrebuttable testimony by interested survivor

d. Only apply in civil cases

e. Diff states structure differently: 


i.   FL bars oral communications


ii.  NJ allows if supported by clear & convincing evidence

10) Lawyers may not testify in proceeding where serving as counsel

11) Judge may not testify in case over which presiding

II. The Rule Against Hearsay

A. Defining Hearsay
1) Rule 801: Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

a. Statement: 

i. Oral or written assertion; OR

ii. Nonverbal conduct of a person, if it is intended by the person as an assertion


b. Declarant: A person who makes a statement

2) Two conditions create hearsay:

a. It’s an out-of-court statement within the meaning of the rule; AND

b. It’s being offered for the truth of the matter asserted

i. Match btwn declarant’s communicative intent & what proponent seeks to prove

ii. “French” piece of rule – if not offered for truth, it may come in so long as it passes 401, 402, and 403


c. If both of those conditions are met, then it is hearsay, and rule 802 kicks in

3) Rule 802: Hearsay is not permitted except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.
4) Rationale: why prohibit hearsay?

a. Less reliable 

b. All testimony depends on four testimonial capacities

i. Perception – did witness perceive the events accurately?

ii. Memory – does witness remember the perceptions accurately?

iii. Narration – can witness relate the memory accurately?

iv. Sincerity – is witness being truthful?

c. Checks/tests on these capacities when witness testifies in court
i. Oath requirement – awaken the conscience, subject to penalty for perjury

ii. Cross-examination – probe the testimonial capacities

iii. Demeanor evidence – jury can observe and evaluate face, mannerisms, precision and trustworthiness

d. Hearsay asks jury to rely on testifying witness’s four capacities AND declarant’s, which cannot be tested in court

e. Hearsay includes witness’s own past statements, since they weren’t subject to the checks

5) Is it a “statement”?

a. If oral/written expression, almost always a statement

i. Rare exceptions include reflexive/involuntary exclamations (pain, surprise, fear)

ii. Questions/commands often contain implied assertions (e.g. “close the door” = assertion that I want the door closed; “what’s your name?” = assertion that I do not know your name)

iii. Implied & indirect assertions – diff cts will interpret differently; could go either way
b. If conduct, whether it’s a statement depends on intent – if action not intended to communicate, then it isn’t

c. Intent matters b/c “a person does not lie to himself” – if not intent to communicate, fabrication & insincerity highly unlikely

i. Also, conduct not intended to communicate is free from usual hearsay concerns: “if in doing what he does a person has no intention of asserting the existence or non-existence of a fact, it would appear that the trustworthiness of evidence of this conduct is the same whether the person is an egregious liar or a paragon of veracity”

d. Is the conduct being performed for an audience?

i. Distinction btwn the ship captain inspecting & taking his family on board (no audience) vs. the Amchitka holiday, family taken to nuclear blast, publicly, reporters informed (clearly intended to send message)

e. In close cases, if conduct ambiguous, presume no communicative intent; favor admissibility

6) Is it being offered to prove the truth of the matter asserted? It is NOT if it is being used to prove:

a. The effect of the statement on the hearer (knowledge, notice, motive, state of mind)

i. E.g. U.S. v. James – hearsay of victim re: his violent past goes to D’s state of mind, not the truth of violent acts

ii. E.g. fact that A told B the car was defective may be used to show B on notice; but not to show car defective
b. Impeachment, independent of the truth of the matter asserted (Rule 613)

i. B/c changing story goes to credibility regardless of truth of earlier statements 

c. Verbal acts/Legally operative acts

i. Words of contract, defamation, bribery, robbery, extortion

ii. The issue is whether the statements were made, rather than whether they were true

iii. E.g. words of offer and acceptance; “your money or your life,” etc.

d. Identifying characteristics

i. Some words are like physical markers – brand name, possibly license plate – go to physical description rather than assertive conduct

e. Statements offered as circumstantial evidence of declarant’s state of mind

i. Importance of statement is that declarant believed it, not whether it is true

ii. E.g. statements going to sanity, motive, knowledge (“my brake lights are out” can be offered to show knowledge, though not to show that brake lights actually were out)

f. Statements that have both assertive and performative aspects, if performative aspect is what matters

i. E.g. calling a bookie’s office and placing a bet; its an action seeking to achieve the ends that are asserted 
ii. This is tough situation; ct may or may not hold that it’s hearsay; depends on ct’s evaluation of the relative weight of the assertive and performative aspects

iii. In close call, burden on opponent of evidence to show hearsay

g. As with Rule 404, it’s crucial to proffer the evidence for the right reason in order to get it in; all out of court statements are potentially hearsay, but many also have legit justification 

7) Rule 805 – Double Hearsay – Hearsay within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.

a. So long as each level of hearsay qualifies under exception, it may go several levels deep

8) So if the testimony is hearsay, key question is whether an exception applies…


B. Statements of Party-Opponents
1) Rule 801(d)(2) – Admission by party opponent. The statement is offered against a party and is 
(A) the party’s own statement in either an individual or representative capacity; or 
(B) a statement of which the party has manifested an adoption or belief in its truth; or 
(C) a statement by a person authorized by the party to make a statement concerning the subject, or 
(D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or 
(E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy. 
The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under (C), the agency or employment relationship and scope thereof under (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

2) Rationale

a. Reliability – people rarely make statements against their own interest (but note that statement may be introduced even if not against interest; usual case is that it is)

b. Cross-examination is possible – party may always testify to rebut; though for criminal Ds, this means they would have to open up history to 609

c. “this is war” – it’s an adversary system, suck it up

d. Note that this is the ONLY hearsay exception where the statement need not be based on the declarant’s personal knowledge

3) Party’s own statements

4) Adoptive Admissions

a. May be actual statement, including actions, or may be silence

b. If silence, must meet four criteria

(1) Party must have heard and understood the statement

(2) Party must be at liberty to respond

(3) Circumstances must naturally call for a response
(4) Party failed to respond 

c. Post-Miranda silence may NOT be used as an adoptive admission; cts as split as to whether post-arrest, pre-Miranda silence may (S.Ct. hasn’t spoken); pre-arrest silence may, so long as not in presence of law enforcement officer
5) Statements of agents

a. Requirements


(1) Agency relationship btwn declarant and party


(2) Statement relates to scope of agency


(3) Statement was made during existence of agency relationship

b. sd

· Mahlandt v. Wild Canid Survival & Research Ctr [Sophie the wolf may have bitten boy] Statements by party: 1) M wrote note to boss, “Sophie bit child”; 2) repeats claim in conversation; 3) biting discussed in corporate minutes. M had no personal knowledge of the incident – but that doesn’t matter. Ct holds first two statements admissible against him, AND against Canid Ctr b/c he was its employee acting w/in scope of employment. Corporate minutes NOT admissible against M (it doesn’t work backwards). They would be admissible against the Ctr, but ct excludes based on low probative value (repetitive w/ other statements). 
6) Co-conspirator’s statements
a. Requirements


(1) Conspiracy exists btwn declarant and party

(2) Statement made in furtherance of conspiracy

(3) Statement made during course of conspiracy

b. Rationale: theory of agency; but very far-reaching, in large conspirator could hold co-conspirators responsible for statements of many people, some unknown to each other 

c. Need not be a criminally chargeable conspiracy – but merely a “joint venture,” where each party “knew of the venture and intended to associate with it”

d. Ct makes preliminary determination of conspiracy using Rule 104(a)
i. 104(a) – Questions of admissibility – Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the source, subject to the provisions of 104(b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.

ii. Similar to 104(b), which is only used for conditional relevance

iii. But, two significant distinctions:

(1) 104(a) requires preponderance, higher than “sufficient evidence” required for 104(b)

(2) BUT, 104(a) evaluation may consider evidence that is not itself admissible; 104(b) may only consider if there is sufficient admissible evidence

e. Statement may be evidence of the conspiracy, but is not alone sufficient 

· Bourjaily v. U.S. [Co-conspirator in drug sale convicted on basis of another co-conspirator’s out-of-court statements, confirmed by D’s behavior in showing up at drug sale w/ $20,000 and taking delivery] Ct determined that 1) it makes initial determination of conspiracy under 104(a); 2) std of proof is preponderance; 3) the contested hearsay statement itself may be evidence of conspiracy. D argues that’s bootstrapping, but ct holds brick not wall – it may be considered, but proof of conspiracy requires “something more” (here, D’s behavior). 

7) This is the ONLY hearsay exception where the hearsay need not be based on the declarant’s personal knowledge


C. Past Statements of Witnesses & Past Testimony
1) Why should these be hearsay at all? Closer in time to events, witness subjected to less pressure? But it’s the “grotesque edifice” of evidence law – advisory committee decided to go with “experience over logic”

2) Rule 613 – Past Inconsistent Statements Offered to Impeach – Extrinsic evidence is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. (This does not apply to admissions of party-opponents.)

a. Requirements

i.   Only that witness have opportunity to explain or deny statement

b. Limitations

i. Statement does NOT come in for its truth; it cannot be argued for its truth UNLESS the witness adopts it (“yes, I was telling the truth then”)

ii. Party may not call witness as mere pretext to get in otherwise inadmissible evidence as “impeachment” (Ince)
(1) e.g. You call witness knowing he’ll deny everything, so you can then bring in lots of juicy inadmissible hearsay to “impeach”

(2) Test: if party seeks to impeach own witness, use 403 balancing test to determine if impeachment admissible
(3) It will almost never be admissible if “impeachment” contains an otherwise inadmissible alleged confession – unfair prejudice simply too severe
iii. Post-Miranda silence may NOT be used to impeach; but pre-Miranda silence is fair game

c. Extrinsic evidence may be used to complete impeachment


i.   Contrast w/ character evidence, where this is not permitted 

d. Old common law applied Rule of Queen Caroline’s Case – must lay foundation for contradictory statement by first directing witness’s attention to it; Rule 613 does away w/ that requirement 

e. Be careful not to be “too clever by half” – if the evidence comes in this way (rather than through TRUE exception to hearsay), you’re limited by the proffer; cannot argue its truth
· U.S. v. Barrett [Bucky, Buzzy, and the stamp heist at the philatelic museum] Govt introduces Buzzy’s testimony, that Bucky told him he had been involved in the heist. Bucky sought to introduce testimony from two witnesses (friend and waitress) who heard Buzzy say that Bucky was NOT involved in the heist. Trial ct denied; Ct.App. overturned – testimony could properly come in to impeach Buzzy’s credibility.   

· State v. Ince [No pretextual impeachment] After shooting at rap concert, D arrested; D’s companion told officer D had admitted his guilt to her. At trial, she testified she didn’t remember what had happened – govt brought in officer to impeach w/ what she’d told him. Jury deadlocked; govt brought case again, and again brought in confession as “impeachment.” Ct held impeachment was “mere subterfuge,” applied 403 balancing test. Here, probative value nil (her testimony had done no harm to govt’s case), and prejudicial value extremely high. Moreover, govt had even argued the truth of the impeachment testimony in closing, way out of bounds.

· Fletcher v. Weir [Govt used post-arrest, pre-Miranda silence to impeach DE who argued self-defense; S.Ct gave it seal of approval] Miranda warnings 1) contain implicit assurance that silence will not be used against you, therefore D may have been silent in reliance on that (fairness consideration); and 2) they make motive for silence very ambiguous, such that it has little if any probative value. However, before the warnings are given, there has been no affirmative assurance to the accused, and silence may be used to impeach at trial. S.Ct takes very formalistic approach – right only triggered by affirmative statement – but most people already know the right exists (part of cultural consciousness). Lower ct argued that action of arrest implicitly induces silence, but S.Ct. disagreed. Federalism concerns may have played a role (let states decide whether to allow this type of impeachment.)  

3)   Rule 801(d)(1)(A) – Past Inconsistent Statements Offered Substantively – The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition.
a. Requirements
i. declarant testifies, subject to cross

ii. prior statement is inconsistent

iii. prior statement was given under oath at some sort of official hearing

b. Includes grand jury testimony (no need for prior statement to have been subject to cross, so long as declarant is now available for cross)
c. “Failure to recollect” since past statement may be considered inconsistent if judge finds that witness is not being truthful (this situation would meet rationale of the rule)
4)   Rule 801(d)(1)(B) – Past Consistent Statements – The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is consistent with the declarant’s testimony and is offered to rebut an express charge or an implied charge against the declarant of recent fabrication or improper influence or motive.

a. Requirements 
i. declarant testifies, subject to cross

ii. declarant has been impeached by claims of improper motive, reason to fabricate

iii. prior consistent statement was made BEFORE motive to lie existed

iv. no need for prior statement to have been under oath

b. Key foundational requirement: statement MUST predate motive (Tome: “Impeachment by charging that the testimony is a recent fabrication or results from an improper influence or motive is, as a general matter, capable of direct and forceful refutation through introduction of out-of-court consistent statements that predate the alleged fabrication, influence or motive. A consistent statement that predates the motive is a square rebuttal of the charge that the testimony was contrived as a consequence of that motive.”)
· Tome v. US [Child sex abuse victim has trouble testifying; govt calls other witnesses to testify to what the child told THEM about the incident – prior consistent statements] D, the child’s father, argues that the child is fabricating charges out of desire to remain in her mother’s custody. S.Ct holds that since those consistent statements did not predate the motive, they were not admissible. (Dissent favored more flexible, individualized approach.)
5)   Rule 801(d)(1)(C) – Statement of Identification – The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is one of identification of a person made after perceiving the person.

a. Rationale – prior ID is actually much more reliable than in-court, which is such a suggestive setting; therefore excluding it wouldn’t serve underlying purpose of rule against hearsay

b. Requirements 
i. declarant testifies, subject to cross

ii. statement = identification of person by witness, or observation of such identification by an officer

c. Statement of ID may include composite drawings
d. Even if witness can no longer testify as to basis for identification, it may still come in (Owens)

· Commonwealth v. Weichell [Composite drawing is admissible ID] Witness briefly glanced at shooter in park; helped police make composite drawing from Identikit. At trial, govt introduced it for its truth – that this was what shooter looked like. Ct dodges the hard question of whether drawing = statement (though hard to argue otherwise; clearly a straightforward communicative intent there). Since statements that led to creation of composite would be admissible, makes sense that composite itself should be as well. 
· U.S. v. Owens [Beaten prison guard cannot remember basis for ID of attacker] V suffered profound memory loss as result of attack; he made ID during lucid moment in hospital a few weeks after incident, but can no longer remember the attack, or basis for the ID. D argues V not really “subject to cross” – based on unavailability definition of 804. Court disagrees: two different definitions to serve different purposes. W/ prior ID, out of court ID actually considered preferable; oppositr premise applies in 804. Here, D was under oath, answered willingly, so prior ID comes in. 


D. Hearsay Exceptions Under Rule 804: “Declarant Unavailable”
1) Overarching Rationale

a. The rule expresses preferences: testimony given on the stand in person is preferred over hearsay, but hearsay, if of the specified quality, is preferred over complete loss of the evidence of the declarant.
2) Defining Unavailable – “Unavailability as a witness includes situations in which the declarant”:

a. Is exempted by ruling of the court on the ground of privileges from testifying concerning the subject matter of the declarant’s statement (e.g. 5th Amendment, spousal);

b. persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so;

c. testifies to a lack of memory of the subject matter of the declarant’s statement;

d. is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity;

e. is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or testimony) by process or other reasonable means. 



The following are not excluded by the hearsay rule if the declarant is unavailable as a 


witness:

3) 804(b)(1) Past Testimony – Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 
a. Rationale


i.  Strong indicia of reliability; testimony under oath, with cross


ii. All that’s missing is demeanor evidence

b. Requirements

i. Declarant unavailable

ii. Testimony from hearing, subject to oath and cross

iii. Identity of parties for criminal; predecessor in interest allowed for civil

iv. Opportunity & similar motive to develop the testimony

c. Evidence may be offered against either the party against whom it was originally offered, or by whom it was originally offered

d. To determine “similarity of motive” look to totality of circumstances
i. Nature of the proceeding (what’s at stake? damages vs. liberty, etc.)

ii. Burden of proof

iii. What opportunities for cross were available but not pursued

iv. Was the issue hotly contested at the prior proceeding?

v. Similar motive means not merely same side of issue, but similar intensity of interest in developing the issue

· U.S. v. DiNapoli [RICO prosecution of the NY concrete industry] D seeks to use grand jury testimony of 2 witnesses who plead the 5th; at grand jury, they testified that Ds not involved. Ct found that while grand jury testimony could qualify, govt did not have “similar motive” here: 1) jury said they didn’t believe witnesses, no need to pursue; 2) ongoing investigation, govt didn’t want to disclose wire-taps & informants; 3) lower burden of proof, only probable cause.

e.   Cts split on meaning of “predecessor in interest” for civil cases

i. Majority takes functional approach: community of interest, same nucleus of operative facts, seeking to vindicate same facts/interests
ii. Minority takes more formalistic approach; “predecessor” is a term of art, requiring privity of interest btwn the parties

· Lloyd v. American Export [Fight breaks out btwn midshipman] Fight btwn L & A; L sues for assault, A counter-claims against Export for negligence. L unavailable (his own lawyer couldn’t procure his appearance to pursue his assault case). Coast Guard had conducted hearing against L to determine whether to revoke his license. Ct holds the Coast Guard WAS a predecessor in interest to A, such that Export may introduce the testimony, b/c the Coast Guard was also trying to determine L’s culpability and exact a penalty if necessary. Ct here takes functional approach (“we prefer an interpretation that is realistically generous over one that is formalistically grudging”).   

3)   804(b)(3) Statements Against Interest – a statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the excused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. 
a. Rationale

i. Indicia of reliability – people normally don’t say things that will hurt them

b. Requirements

i. Declarant unavailable

ii. Statement against pecuniary, proprietary, or penal interest

iii. Declarant AWARE that statement against interest

c. What’s a “statement”?

i. A single self-inculpatory remark, not an extended declaration

ii. Ct must parse the statement; admit the disserving parts and exclude the self-serving parts

iii. Mere proximity to a self-inculpatory remark does not make the other remarks more reliable (most effective way to lie is to mix falsehood with truth); collateral statements carry not indicia of reliability

iv. Blame-shifting, finger-pointing, attempts to curry favor w/ prosecution actually have LESS indicia of reliability than most statements 
d. Amendment to rule will require “particularized guarantees of trustworthiness” when used to inculpate 
· Williamson v. U.S. [Harris points the finger] Cocaine found in H’s car at traffic stop; H first says he was delivering it for a “Cuban,” then recants and says he was working w/ Williamson to take the cocaine to Atlanta. H refuses to sign a statement, and refuses to testify despite immunity offer (held in contempt). Trial ct allows police officer to testify to all of H’s confession; S.Ct holds this was error – ct needs to parse the statement, only admit the self-inculpatory statements, not the other statements. 
4)   804(b)(2) Dying Declarations – In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. 
a. Rationale

i. Reliability – no reason to lie if you’re dying (but don’t some people carry grudges to the grave? and hypoxic paranoid delusions are a risk…)

ii. Necessity – often the speaker will be dead

b. Requirements

i. Declarant unavailable

ii. Death must be imminent – a “settled hopeless expectation”

iii. Homicide or civil case (not other criminal)

iv. Statement concerns cause or circumstances of death

v. Declarant speaks from personal knowledge
· Shepard v. U.S. [“Dr. Shepard poisoned me”] Wife’s statements not dying declarations b/c she makes them in May, doesn’t die until June, and expresses some hope of recovery in the interim. Therefore, statements not made in shadow of imminent death (“hush of its impending presence”). Also, she voiced her suspicions, not based on personal knowledge. 

5)   804(b)(6) Forfeiture by Wrongdoing – A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.
a. Rationale

i. Necessity + equitable principles (don’t let someone profit from wrongdoing)

b. Requirements

1) Declarant unavailable

2) Statement offered against the party who intentionally procured the declarant’s absence through wrongdoing; wrongdoing need not be a criminal act

3) Applies against all parties, including the govt

c. Std of proof that there was wrongdoing = preponderance of the evidence

d. Witness may be actual or potential (don’t accelerate timetable of wrongdoing)
· U.S. v. Houlihan [Ruthless drug ring run out of Kerrigan’s Flower Shop] S, member of ring, arrested twice and gives statements implicating co-conspirators. Shortly thereafter, he was gunned down outside his home. Govt seeks to introduce S’s statements; Ds argue hearsay. Ct holds that Ds waived hearsay challenge (as well as Confrontation Clause challenge) by wrongdoing. Right not absolute, but waivable. Declarant’s statements may well have been self-interested, but once wrongdoing committed, balance tips in favor of the evidence coming in.

E.   Hearsay Exceptions Under Rule 803: Availability of Declarant Immaterial – The   


      following are not excluded by the hearsay rule, even though the declarant is available as a  


       witness:
1) Overarching rationale: under appropriate circumstances, a hearsay statement may possess guarantees of trustworthiness sufficient to justify nonproduction of the declarant in person at the trial even though s/he may be available; sometimes, hearsay is actually more reliable than live testimony
2) 803(1) Present Sense Impression – A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
a. Rationale

i. Contemporaneous statements of perception more reliable, no opportunity to fabricate, no problems with memory

b. Requirements

i. Temporal – statement made during or immediately after event

ii. Subject matter – statement describes the event/condition

iii. Perception – declarant perceived the event
3) 803(2) Excited utterance – A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

a. Much overlap w/ present sense impressions; main difference is shorter time gap w/ the latter, and event need not be startling or excite declarant w/ the former
b. Rationale 


i. Reaction, not reflection; reflective capacity needed for fabrication

c. Requirements
i. Startling event
ii. Excited reaction by the declarant

iii. No explicit temporal requirement; but the shorter the time gap, the better (want to rule out conscious reflection)

iv. Statement relates to event/stimulus 

d. Most commonly used exception
e. Consider


i. Demeanor of declarant, personal knowledge of event

4) 803(3) Then existing mental, emotional, or physical condition. A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of the declarant’s will. 
a. Rationale

i. More reliable: present statement of how you feel, what you’re planning more accurate than memory

ii. Necessary: may very well not be able to remember state of mind or physical condition months or years after the fact

iii. Less risk of misperception or faulty memory

iv. We are the best authority on how we feel


b. Scope
i. Physical condition (e.g. pain & suffering); statement must be of existing condition, exception doesn’t extend to statements about how the injury occurred

ii. Mental/emotional state – including future intent/motive for subsequent acts (b/c this has high indicia of reliability)

iii. NOT statement of memory or belief (except w/ wills) – exception does not apply to statements that look BACKWARDS, only FORWARDS from the time made

c. Watch out for inclusion of other people in the intent – implicit incorporation of past agreement, which eviscerates the rationale behind the exception.


i. Future acts of self are fine; future acts of 3rd parties are not

· Mutual Life Ins. Co. v. Hillmon [H “dies” mysteriously from gunshot wound at camp after taking out much life insurance] Insurance co. argued H wasn’t dead, but had shot W; sought to introduce W’s letters to sister & fiancé stating he was leaving Wichita with H for parts unknown. Ct allowed in, to show W’s intention (which made his actually going w/ H much more likely). But problem is that this statement referred to joint plans, intent to do something with another – as such it implicitly incorporates a past discussion/agreement, which DOES implicate perception, memory, and possibility of fabrication.  
· Shepard v. U.S. [Poisoned wife, take two] Govt argues that statement goes to victim’s state of mind, shows her will to live. But ct shoots it down – it’s clear that jury would use the statement for improper purposes, too difficult to discriminate btwn proper & improper purposes, and this rationale was not the grounds the govt used to get the evidence in initially (tried dying declaration). Ct distinguished Hillmon as “the high water mark” of this rule. “Declarations of intention, casting light upon the future, have been sharply distinguished from declarations of memory, pointing backwards to the past.”  

5) 803(4) Statements for purposes of medical diagnosis or treatment – Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

a. Rationale
i. Reliable b/c people have huge incentive to be truthful; their proper treatment depends on it

ii. Necessary b/c for many tort and crim assault cases, only way to prove pain

b. Requirements

i. Statement made for the purpose of diagnosis or treatment

ii. Statement relates to medical history, pain/sensations, or the cause of such problems

iii. Statement reasonably related to the diagnosis/treatment

iv. Need not be made to doctor (nurse, ambulance attendant, EMT, etc)

c. Two questions:

i. Is the declarant’s motive consistent w/ the purpose (diagnosis or treatment)?

ii. Is it reasonable for the doctor to rely on that information in diagnosis or treatment?

d. Need to parse the statement
i. E.g. motive of one who caused injury generally not relevant; but NM holds identity IS relevant in child sex abuse cases

ii. But identity may be; cts split, some say fault never relevant, others that it depends on circumstances (affects diagnosis, potential for other injuries, etc.)

iii. Key question is if it can be reasonably pertinent to diagnosis or treatment? 

· U.S. v. Iron Shell [Doctor repeated child rape victim’s statements to him at trial] Ct holds that the testimony is admissible. The child victim’s motive was to seek treatment, and even though the doctor’s exam would have been the same w/o the discussion, the statement was still relied on by him to eliminate potential physical problems, and that is sufficient to meet the rule.
6) 803(5) Recorded recollection – A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully & accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge accurately. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
a. Rule 612 – Refreshing recollection
i. Counsel must establish that


(1) Witness knows the facts, but has a memory lapse


(2) Witness knows that the writing will refresh memory

ii. If so, then counsel may give the witness the recorded recollection, ask if memory now refreshed, and then ask witness to answer the question

iii. 612 NOT an exception to hearsay; witness is still testifying live

b. Rule 803(5) goes beyond 612 – even after memory refreshed, witness still cannot remember fact (e.g. long number, like car VIN#, that witness wrote down at the time but never memorized)
c. Rationale

i. Reliability – since record made while memory fresh, more reliable than current recall

ii. Necessity – witness’s memory is insufficient 

d. Requirements

i. Recollection cannot be refreshed

ii. Declarant has personal, firsthand knowledge

iii. Record made near time of event when memory fresh (temporal requirement)

iv. Accuracy – witness affirms that memory properly recorded, reflects knowledge accurately

e. Counsel must lay the foundation: show memory cannot be refreshed, demonstrate witness’s personal knowledge, and have witness affirm that record is accurate
i. May be acceptable for witness to state that she remembers writing was accurate when she made it, or that she has a habit of always making accurate records, or even that she would not have signed it if she had not believed it to be accurate, but that’s about as far as the rule can be stretched

f. If it comes in, witness may read off the document, but it does not come in as a piece of evidence (reading = substitute for live testimony)

· Johnson v. State [Best witness in murder trial is uncooperative schmo] Govt sought to introduce witness’s statement to the police, where he implicated the D; but witness would not vouch for the accuracy of that statement. Without that foundational requirement, the evidence was inadmissible. (Other options for govt: use statement for impeachment, but then can’t argue its truth. Or bring witness before grand jury, get him to affirm the statement there, then it can be used as substantive under 801(d)(1).)
7) 803(6) Records of regularly conducted activity (business records) – A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the course of information or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
a. Rationale
i. Reliability – incentive for truth & accuracy b/c business depends on it; routine and unremarkable so no motive for fabrication and practice improves accuracy 
ii. Necessity – complex economy, lots of people working on lots of transactions; it would be very difficult and cumbersome to get the info in through live witnesses

b. Requirements
i. Temporal – recorded at or near the time of the event, condition, etc.

ii. Personal knowledge – person who supplies the information in the record must do so based on personal knowledge

iii. *Regularity* – Record made & kept in the regular course of business (NOT generated in anticipation of litigation)

iv. Trustworthiness

c. Certification – recent amendment to 902(11), (12) got rid of need for certifying witness; unless there is a reason to question the authenticity of the record, certifying witness was waste of time; now company may certify document in writing
d. Outsider information, from a stranger to the business is a problem – statement from the business that contains such info is double hearsay, and only comes in if there’s a foundation for the internal hearsay.
i. “The business records exception does not embrace statements contained within a business record that were made by one who is not a part of the business if those statements are offered for their truth.” – Vigneau 

· Palmer v. Hoffman [Tragic accident (newlyweds, Christmas Day) where car hit by train; surviving victim sues] Train company had lawyer interview the engineer after the accident; routinely done after serious accidents. Engineer subsequently died. Train company sought to introduce the statement as a business record. Ct holds this record does not qualify – it is “dripping with motivation to misrepresent.” Business is railroading, not litigating, and this record does not serve that primary business purpose (unlike payroll, accounts receivable, etc.). Note that the record could have come in IF IT HAD BEEN ADVERSE TO THE RR, b/c then it would be an admission of a party-opponent, w/ indicia of reliability. 
· U.S. v. Vigneau [Druglords use Western Union to transfer proceeds] Govt introduced records from Western Union that showed money transfers, with D’s name, address, phone number on them. Ct held it was inadmissible b/c the identifying statements were double hearsay, not made by the business but by a stranger to it. [Note: better argument for introduction would have been admission of party opponent; he’s a co-conspirator, two of the forms were found in his possession; only need to show conspiracy by preponderance!]
8) 803(7) Absence of entry in records kept in accordance with the provisions of (6) – Evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

a. Flip side of exception above – same rationale & requirements
9) 803(8) Public records & reports – Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness. 

a. Rationale
i. Reliability – presumption that public officials perform their jobs correctly

ii. Necessity – difficulty remembering details, cumbersome to call as many different people as may have been involved in preparing the record

b. Requirements 

i. Report sets forth (1) activities of the agency; (2) matters observed pursuant to duty at law (except police reports); OR (3) factual finding from investigation pursuant to law

ii. Based on personal knowledge (source of information, not necessarily author of report)

iii. Trustworthiness

c. Very broad exception – encompasses a lot
i. Report = includes any conclusions & opinions in the report, so long as based on reasonable inferences form the facts

· Beech Aircraft v. Rainey [Crash on naval training flight – pilot error or defective plane?] Beech introduced JAG report, which includes opinions that likely cause was pilot error. S.Ct. holds that report admissible – rule allows “reports” that contain “factual findings” – conclusions drawn from reasonable inferences from the facts. Legis history of rule unhelpful – House wanted to parse the reports, Senate wanted whole reports to come in; but Advisory Cmte went w/ Senate, and S.Ct. went w/ advisory committee.

d. Police report exception

i. Circuits split as to how broadly to interpret this; some records may potentially come in as “business records” (e.g. police chemists’ reports; IRS reports)

ii. Some, like 2d, hold that all records produced in law enforcement activities barred

iii. Other, like 10th, hold that, where the author testifies and is cross-examined about the report, rule does NOT exclude reports of routine matters made in nonadversarial settings.
· U.S. v. Oates [Police chemists report inadmissible] 2d Cir holds that intent of the rule was absolute inadmissibility of law enforcement records against D in criminal prosecution. 
· U.S. v. Hayes [IRS report admissible] 10th Cir finds Oates unduly broad, clear intent was only to bar observations by police at crime scenes, not the routine and regular analysis that occurs off the scene. 
10) 803(10) Absence of public record or entry – To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with Rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.
a. Flip side of exception above – same rationale and requirements 
11) 803(16) Statements in ancient documents – Statements in a document in existence 20 years or more the authenticity of which is established.
12) Rule 807 – Residual exception – A statement not specifically covered by Rule 803 or 804, but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule if the court determines that (A) the statement is offered as evidence of a material fact; (B) the evidence is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.
a. Rationale
i. Necessity – not every contingency can be foreseen, need to allow evolution of the rules

ii. Reliability – here the evidence must be the most reliable available on that point; sometimes hearsay can be MORE reliable than non-hearsay

b. Requirements

i. Circumstantial guarantees of trustworthiness

ii. Materiality

iii. MORE probative than any other reasonably available evidence

iv. In the interest of justice to admit

v. Notice to adverse party

c. Necessity for document need not be ABSOLUTE; great practical inconvenience of bringing in the evidence any other way is sufficient

· Dallas County v. Commercial Union Assurance Co. [Charred beams in the county courthouse] County argues bldg collapsed due to lightning strike; insurance company counters that is was from structural defects, argues that charred beams were from fire 50 years ago, not recent. Insurance co. introduces newspaper article from that time, reporting on fire. Doesn’t quite fit ancient documents exception, since the personal knowledge of the author is uncertain – question of double hearsay. But document has such indicia of reliability (public document, incentive to be accurate), and it would be so difficult (and less reliable) to try and find eyewitness, that ct allows it in.

d. What do we mean by “statement not specifically covered”?
i. Majority rule: “close enough” – if an 803 or 804 exception fits, use that; if it comes close but doesn’t quite fit, use 807

ii. Minority rule: “near miss is still a miss” – majority’s interpretation eviscerates all the requirements of the exceptions; 807 should ONLY apply in rare and exceptional instances 

· U.S. v. Laster [Statement *almost* fits business record, but only guy who could certify has died, so cop who worked with him on the case testifies] Ct applies majority rule, close enough comes in; dissent argues for minority rule.
F. Rule 806 – Attacking & Supporting Credibility of Declarant: When a hearsay statement, or a statement defined in 801(d)(2)(C),(D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.
1) Declarants are considered witnesses, and therefore must speak from personal knowledge

2) Rule 806 allows declarants’ credibility to be attacked – just like any other witness

a. Therefore, may introduce evidence to show bias, motive, contradiction by inconsistent statements, contradiction by other evidence

b. Impeach w/ prior convictions, specific acts of dishonesty, evidence of untruthful character through Rules 608(a) and 608(b)

3) Generally impeachment performed through the person giving the hearsay testimony

4) The only witnesses NOT subject to 806 are 801(d)(1) (past statement by the witness – b/c witness is there, so you can attack credibility directly); and 801(d)(2)(A) or (B) (party’s own statement or adoptive admission – again, b/c party present, attack directly, no through 806)

5) Just b/c the hearsay statement came in doesn’t mean the battle’s over – use 806!

III. Confrontation & Compulsory Process 


A. The Confrontation Clause & Hearsay

1) Overview

a. 6th Amendment: “in all criminal prosecutions, the accused shall enjoy the right…to be confronted with the witnesses against him.”
b. An extra hurdle for hearsay statements to overcome
i. If statement is hearsay, admissible only if an exception applies

ii. And then only if it meets 401-403

iii. And THEN only if it complies with the constitutional requirements of the confrontation clause 

c. ONLY applies in criminal cases

d. Two extreme interpretations (both rejected)


i.  CC bars ALL hearsay


ii. CC only applies to witnesses testifying against D at trial

e. Evidence must meet BOTH a hearsay exception AND the CC to come in
2) Pre-Roberts Era

a. Series of ad hoc judgments, no overarching theory

b. Pointer v. TX (1965) – CC incorporated via 14th Amendment DP to be binding on states
c. CA v. Green (1970) – established two principles that are still good law:

i. If declarant present, testifies at trial, & responds to questions about the previous hearsay statement, then the CC does not bar admission of the out-of-court statement.

ii. If out-of-court statement was made under oath and subject to cross (and prosecutor has made “every effort” to produce the declarant but declarant is unavailable), then the CC does not bar admission of the statement.

· Mattox v. U.S. [Witnesses conveniently die btwn D’s trial and retrial for murder] Ct allows admission of witness testimony from first trial based on 3 rationales: 1) primary goal of CC was to prevent use of depositions or ex parte affidavits, which are untested by cross; 2) these witness had been fully examined and crossed by D at the first trial; and 3) CC is not absolute (e.g. exceptions like dying declarations, long accepted), and must yield to public policy, necessity of the case, to prevent manifest injustice (a balancing test approach).

3) Roberts Era (Ohio v. Roberts, 1980)
a. Ct articulates a two-part doctrine governing the relationship btwn the hearsay rules & the CC
b. Rule of “necessity”
i. Prosecution must produce or demonstrate unavailability of the declarant
ii. But since Rule 803 exceptions don’t require unavailability, ct quickly backpedaled on this requirement (held that it didn’t apply to co-conspirator statements, excited utterances, child sex abuse victim, etc.)

c. Rule of “reliability”
i. Statement must bear adequate indicia of reliability, demonstrated by either:
ii. A “firmly rooted” hearsay exception (not the residual exception)

iii. Or “particularized guarantees” of trustworthiness

d. Under Roberts regime, the CC was not much of an additional check

4) Crawford Era (Crawford v. WA, 2004)
a. Ct finds violation of CC where wife invokes spousal immunity so as not to testify against husband in murder trial, & prosecutor introduces her statement to police
b. Scalia invokes history in developing new doctrine:

i. CC only applies to testimonial statements (b/c principal goal of CC was to prevent use of ex parte examinations as evidence against accused)

ii. If statement is testimonial, then CC excludes use of evidence unless declarant unavailable and D had prior opportunity to cross on the statement

iii. Roberts overruled b/c it is unpredictable, over- and underinclusive (lets in some testimonial statements that ct finds reliable; excludes some non-testimonial that ct finds aren’t)
c. New approach interprets CC as a procedural guarantee rather than substantive (reliability-focused)
i. Exalts cross-examination (“the greatest legal engine ever devised for the discovery of truth”)

ii. Reality check – are people really most truthful when they’re under attack?

d. Dissent: 

i. Would uphold Roberts (exclude wife’s statement under that framework)

ii. Testimonial vs. non-testimonial distinction = “somewhat arbitrary”

iii. Ambiguity of the decision creates unnecessary uncertainty for prosecutions at all levels (prescient)

iv. How does the illustrious dying declaration (oftentimes testimonial) survive this brave new theory? (it’s unique! says Scalia)
v. Functional rather than formalistic approach – if ultimate purpose of CC is to advance the search for truth, makes sense to let in very reliable testimonial statements 

e. Most serious effect on domestic violence prosecutions, where V afraid to testify, prosecutors had used police statements 
5) Applying Crawford
a. What’s testimonial?



i.  Prior testimony at preliminary hearing, grand jury, or former trial


ii. Police interrogations

b. What’s interrogation?

i. Structured police questioning

ii. But ct doesn’t clearly articulate bounds (“we use the term ‘interrogation’ in its colloquial, rather than any technical legal sense” – sooo helpful)

c. What’s testimonial in a non-interrogation setting?

i. Could declarant reasonably expect statements to be used by the prosecution?

ii. Was the statement made under circumstances that would lead an objective witness to reasonably believe it could be available for use in a later proceeding?

d. If statement is testimonial, then it’s excluded UNLESS


i.   Declarant testifies, subject to cross about the statement


ii.  D had prior opportunity to cross declarant about the statement


iii. Statement not offered for its truth


iv. Dying declaration (?)


v. Forfeiture by wrongdoing (CC rights not absolute)

e. What’s non-testimonial?


i. business records

ii. statements in furtherance of conspiracy


iii. offhand, overheard casual remarks to acquaintance

f. Davis v. WA; Hammon v. IN (2006) – two consolidated domestic violence cases
i. Ct draws distinction btwn 911 call in Davis (non-testimonial) and statement given to police by V in Hammon (testimonial)

ii. Primary purpose test

(1) Statements are non-testimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.

(2) They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.

iii. Whose primary purpose? (officer, victim, overall investigation?)

(1) Most of the discussion focuses on the officer (Reasonable officer? Objective witness? Actual purpose served?)

(2) But sometimes must look to declarant (e.g. if declarant writes to ct directly)

(3) Can a child have the purpose of furnishing evidence to police?

(4) Statement may be testimonial even outside formal interrogation (Thomas dissents; but Scalia insists that to require such formality is recipe for CC’s extinction) 

iv. Non-testimonial marked by:

(1) Stating events as they occur


(2) Ongoing emergency


(3) Statements made in attempt to resolve situation


(4) Relatively informal

v. By contrast, testimonial statements:


(1) Backwards-looking, describing past conduct


(2) No emergency in progress


(3) More formal


(4) Objective purpose = to investigate; not a “cry for help”

vi. Critique of primary purpose test

(1) Can we really parse things that finely?

(2) Often both purposes are present (police trying both to ensure safety and investigate what happened)

(3) False dichotomy 

vii. Compare to Roberts
(1) Inquiry would be reliability – 911 call would come in as excited utterance

(2) But under Crawford, each statement w/in it must be parsed to see whether it became testimonial at a certain point (and that part stays out)

g. CC does NOT apply to non-testimonial statements (Roberts truly dead – “limitation so clearly reflected in the text of the constitutional provision must fairly be said to mark out not merely its core, but its perimeter”) 
6) Crawford = huge sea change in law of evidence; has sowed a lot of confusion that will take decades to sort out

B. The Bruton Doctrine

1) Very specialized application of the CC: Can the statement of one co-defendant that implicates both of them come in against the confessor in a joint trial?

a. Requirements

i. Joint criminal trial

ii. Declarant doesn’t testify

iii. Statement implicates co-defendant

iv. statement is TESTIMONIAL (no Bruton problem if statement  otherwise admissible and CC doesn’t apply)

2) Bruton v. US (1968) – Developing the doctrine 
a. Ct admitted oral confession of co-defendant to postal inspector in joint trial (co-defendant did not testify)

b. Precedent (Delli Paoli) had found that limiting instruction (jury may use this confession against one D, not the other) was sufficient; ct overrules

c. Old rule justified by the efficiency of joint trials; but not worth the cost to justice

d. Confession devastating, unfairly prejudicial; cannot wipe the confession from the minds of jurors

e. “Because of the substantial risk that the jury, despite instructions to the contrary, looked to the incriminating extrajudicial statements in determining petitioner’s guilt, admission of the confession in this joint trial violated petitioner’s right of cross-examination secured by the Confrontation Clause of the Sixth Amendment.”

f. Dissent: Trust the jury to heed instructions, evaluate reliability; practical concern that this doctrine doesn’t give the lower cts adequate guidance
3) Interlocking confession insufficient

a. Cruz v. NY (1987) [Both co-defendants separately confess, neither testifies, and the confessions “interlock,” corroborate each other]

i. Ct had recognized interlocking confessions exception to Bruton, based on 1) not “devastating” and 2) increased reliability

ii. Ct overrules – actually MORE devastating when they interlock

iii. Bottom line: co-defendant’s confession is out, even if defendant also confessed
4) Redacting the statement

a. Excising all reference to the co-defendant is sufficient 

i. So instead of “Me, DELETION, and a few other guys,” “Me and a few other guys,” or even “We”


b. Replacing the co-defendant’s name with “deletion” is not


c. But concern over “free-lance” editing of confession

· Richardson v. Marsh [Statement edited to “omit all reference” to co-defendant] Even though other evidence introduced at trial alerted jury to the fact that co-defendant was present at the murder scene where statement made, redaction was sufficient (only inferentially incriminating – jury would have to put it together with other evidence).

· Gray v. MD [Replacing co-defendant’s name with DELETION does not satisfy Bruton] Here, even without actual name: 1) statement directly accusatory; 2) small inferential leap for jury (why, perhaps DELETION is the other man sitting at the defendants table!) and 3) the DELETION actually draws more attention. Dissent would find anything but facial accusations acceptable; doesn’t like majority’s endorsement of free-lance editing. 

5) Govt’s options in Bruton scenario

a. Forgo using the statement (when in doubt, leave it out)

b. Redact the statement sufficiently (excise existence of co-defendant) 


c. Use 2 juries


d. Sever the trials
6) Unclear exactly how Crawford and Davis affect Bruton scenario

C. Compulsory Process 

1) 6th Amendment guarantees “the right to confront and cross-examine witnesses and to call witnesses in one’s own behalf”
2) The Confrontation Clause guarantees criminal defendants the meaningful opportunity to present a complete defense
3) Chambers v. MS (1973) [White cops shoot black man during altercation at pool hall, Officer Liberty shot & killed, govt prosecutes the man he hit w/ his final shot]

a. Another man (M) confessed to four people that he had shot the officer
b. D sought to call those people as witnesses, but MS hearsay rules forbade

i. D not allowed to treat M as hostile witness, since he’d called

ii. D not allowed to bring in confessions, b/c exception only for statements against pecuniary, not penal interest

c. Ct held that constitutional rights overrode hearsay exclusions: “the hearsay rule may not be applied mechanistically to defeat the ends of justice”


i.  Statements persuasively reliable


ii. And critical to D’s defense

IV. Lay Opinions & Expert Testimony


A. Lay Opinions

1) Rule 701 – Opinion Testimony by Lay Witness. If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact at issue, and (c) not based on scientific, technical or other specialized knowledge w/in the scope of Rule 702.

2) Requirements


a. Based on personal knowledge


b. Helpful to the jury

c. Not based on specialized knowledge (don’t invade realm of expert)

3) Rationales

a. Characterization & inferential reasoning = the realm of the factfinder

b. But it’s impossible to draw the line btwn inferences and just the facts, ma’m; all statements include opinions and evaluations, we can’t express ourselves without them

c. Opinions may add helpful info for the factfinder (e.g. “he was upset”)

4) Typical examples of lay opinion testimony 
a. Appearance
b. Identity 

c. Manner of conduct

d. Competency

e. Degrees of light, sound, weight, distance

f. Whether a substance is a narcotic (if witness has had some experience)

· US v. Figueroa-Lopez [Offers testified as “lay witnesses” that D’s behavior was that of “experienced drug dealer”] Ct held that officers were testifying as experts, not lay people (govt trying to make end run around 702, didn’t bother to qualify them as experts). Testimony about habits of experiences drug dealers was based on specialized knowledge, beyond ken of layperson. 


B. Expert Testimony

1) Rule 702 – Testimony by Experts. If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case. 

a. Requirements

i. Testimony of assistance to trier of fact (beyond ken of layperson)

ii. Proper Qualifications

iii. Reliability


(1) Sufficient Basis


(2) Relevant & Reliable Methods


(3) Rule 403

b. Rationales 

General preference in common law for firsthand knowledge

But necessity – much info important to deciding cases does go beyond ken of laypeople 

Danger = that testimony will carry too much weight, confuse the jury, or usurp the province of the judge or jury

Experts get to rely on lots of evidence not before the jury

2) Who qualifies as an expert?


a. Qualification need not involve training – school of life is sufficient


b. But specialized knowledge must go to topic being testified on

· US v. Johnson [Columbian marijuana connoisseur] Ct accepts expert qualifications based on smoking lots of dope, identifying its origin many times before (they needed to prove that the pot had actually been imported, and DEA hadn’t managed to actually seize any). Testimony would assist jury, and they could evaluate the expert’s credibility, and choose to disregard in favor of competing expert if they so chose. 

· Jinro America v. Secure Investments [I know Koreans – I’m married to one!] “Expert” testifies that he knows Korean business practices and culture, and they’re all corrupt. He was in the Air Force JAG in Korea, opened the Pinkerton branch there. Might have qualified as expert in business practices, but culture? And using newspaper as bass for his conclusions? Irrelevant and prejudicial – rule 403 still applies here. 

3) (Im)proper Topics of Expert Testimony

a. Rule 704 – Opinion on Ultimate Issue. (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact. 

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone. [The Hinckley addition.]
b. Expert may not tell the jury what to believe – that defendant was guilty, innocent, negligent, or that a witness was truthful or not
c. Other than that, expert has wide latitude

· Hygh v. Jacobs [Prof. Cox testifies as expert witness in police assault on wife beater] Cox states that the use of a flashlight constitutes deadly force, gives jury his own take on definition of deadly force (not exactly the legal version), and tells jury that such use was not justified, improper. This is a legal conclusion that is 1) not helpful, 2) invades the province of the judge (to define the law), and 3) may confuse the jury. Cox crossed the line. 

· State v. Batangan [Dr who treated child victim of sex abuse testifies as expert] Expert testimony to explain seemingly “bizarre” behavior common to child sex abuse victims (recanting, delayed reporting, etc) helpful to jury, beyond their ken, and therefore admissible. But dr’s statements to the effect that child was telling the truth crossed the line; he may not testify that her behavior was consistent w/ an abuse victim (but many cts allow testimony as to whether symptoms consistent w/ allegations).
· US v. Hines [Williams prof testifies as expert on unreliability of cross-racial identification] Traditionally, testimony about reliability of eyewitness t4estimony excluded; but here, juror’s common sense assumptions may be off base, expert testimony helpful. 

4) Proper Bases of Expert Testimony

a. Rule 703 – Bases of opinion testimony by experts. The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order to the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.

b. Three possible sources of expert opinion:

i. Facts perceived by the expert before the hearing (firsthand knowledge)

ii. Facts perceived by or made known to the expert at the hearing


(1) Typically introduced using hypothetical questions


(2) Must be an evidentiary basis for those facts

iii. Facts made known to the expert before the hearing

(1) May be based on inadmissible hearsay (e.g. talks w. air traffic controllers in airplane crash investigation)

(2) But the info must be of a sort reasonably relied on by experts in that field

(3) The hearsay itself may only come in if opponent brings it out OR judge finds probative substantially outweighs prejudicial (reverse 403); presumption against its admissibility, and if it comes in, it does so only for the jury to evaluate the expert’s credibility, not truth of matter asserted
c. Safeguards

i.   Minimum std of reliability (would reasonable expert use)


ii.  Reverse 403 balancing


iii. Limiting instruction – no substantive test

· In re Melton [Shrink relies on mother’s hearsay statements as to son’s violent behavior as basis for testimony that he’s a danger to himself & others] Shrinks often rely on discussions w/ family members in evaluating patients; therefore dr’s reliance was justified.  

5) Assessing the Reliability of Expert Scientific Testimony – Daubert 
a. Old std = Frye: general acceptance in the field

i. Still applied by many state courts


ii. Excludes cutting edge science


iii. What’s the “particular field”? Relevant community?

iv. But at least the judge doesn’t have to evaluate the science

b. Daubert overruled Frye with new test

i. Held Frye has been overturned by FRE; also that it’s too rigid & contrary to their “liberal thrust”

ii. Ct now the gatekeeper to exclude unreliable expert evidence
iii. Two inquiries:


(1) Relevance

(a) Fit question – can this reasoning be applied to the facts of this case?

(b) Does the evidence speak “clearly and directly to an issue in dispute in the case; will not mislead the jury”?


(2) Reliability (Daubert Factors) 
(a) Testibility

(b) Peer review

(c) Error Rates

(d) Existence of stds controlling the technique’s operation

(e) General acceptance in the field

iv. Judge must find methodology reliable by a preponderance (104(a) inquiry)

v. Even if evidence comes in, still subject to the standard checks (cross, contrary evidence, burden of proof, Rule 403, evaluation of ct-appointed expert)

c. Consequences of Daubert
i. Defendants have incentive to challenge every expert, try to eliminate the evidence and move for SJ

ii. Tremendous discretion in hands of dist ct judges, since their decisions are only reviewed for abuse of discretion

iii. Stds of admissibility have been tightened: Daubert stands as filter to keep junk science out of the courtroom; much easier to exclude expert testimony today
d. Critique = judges no more equipped to be scientists than scientists are to be judges; Frye std didn’t raise that problem
· Frye v. US (1923) [Ct excludes evidence of primitive lie detector test] This scientific principle has not yet crossed the line from experimental to demonstrable stage; not yet generally accepted in the field.  

· Daubert v. Merrell Dow Pharmaceuticals (1993) [Ps sue Dow for birth defects from Bendectin; Dow brings experts that testify drug not a teratogen; Ps bring counter-experts – ct rejects their proffered testimony] S.Ct. develops relevance and reliability inquiry, establishes judges as gatekeepers. On remand, lower ct criticizes decision – who are judges to be evaluating science? – and reaches same conclusion it did before, excluding evidence. (1) Not reliable b/c no peer review, developed in response to litigation (rather than prior to it; concern about bias); and (2) No fit b/c pertinent issue is causation, and P’s experts can’t show that drug doubles rate of birth defects (but why must it be a doubling? Lot of discretion to the judge to set the std).

e.  Applying Daubert to polygraph evidence

i. Most jurisdictions apply per se rule against admitting polygraph evidence
ii. A few allow in under limited circumstances (e.g. Crumby)


(1) Notice


(2) Opponent has opportunity to polygraph as well


(3) Used only for impeachment/corroboration

iii. Concerns w/ polygraphs

(1) Juries will give too much weight

(2) Will usurp credibility-judging role of the jury

(3) Time-consuming

(4) If polygraphs allowed, will they soon become expected, even required?

(5) How good is the science? Not really testable; many factors cause stress reactions; no real life data (can’t replicate conditions)

iv. US v. Sheffer (1998) – D has no constitutional right to polygraph evidence (dissent argues we let in less reliable stuff all the time; no evidence juries give this inordinate weight)
· US v. Crumby [Ct allows Crumby to bring in results of successfully passed polygraph as evidence] Ct goes through Daubert factors – polygraphs have been 1) tested by scientific method; 2) Peer reviewed; 3) Low error rate (esp. for false negatives); 4) method developed prior to litigation; 5) generally accepted 
6) Assessing the Reliability of Non-Scientific Expertise – Kumho Tire

a. Daubert test and applies to non-scientific experts
i. Text of the rule doesn’t distinguish
ii. Drawing the distinction is often too difficult

iii. Same rationale applies – all experts have a lot of latitude in their testimony, special reason to scrutinize their validity

b. Daubert factors apply as well, but they’re not exhaustive

c. Cts have wide discretion in making this evaluation, both in deciding whether an expert is reliable, and how to go about making that consideration (what factors to consider, how much weight to give them, etc.)
· Kumho Tire Co. v. Carmichael [Ct applies Daubert factors to reject P’s zany tire expert who testified that although tire was old, bald, worn and twice punctured, it failed due to a manufacturing defect] Tire expert was well-qualified, but methodology not reliable. No other expert used his “2 of 4 factors” test to distinguish btwn tire defect and abuse, very (admittedly) subjective analysis, no external validation. Fell outside range where reasonable experts might disagree. Decision on evidence = determinative; jury could use expert to justify providing recompense for horrible tragedy.


7) Syndrome evidence
a. Experts may testify about syndromes to help jury explain “superficially bizarre behavior of alleged victims
b. Most jurisdictions allow testimony on PTSD, child abuse syndromes

· State v. Kinney [Ct allows testimony on rape trauma syndrome] As with child abuse, rape trauma syndrome can explain strange behavior of victim; especially safe since expert never examined the victim, jury will not draw conclusion expert is saying victim definitely suffers from the syndrome. But expert here crossed the line when she testified to low rates of false reporting, which invaded province of jury by strongly implying victim telling the truth.
V. Authentication, Identification & the “Best Evidence” Rule

A. Authentication & Identification
1) How do we know a piece of evidence is what its proponent says it is?

a. Does Rule 901 apply?


b. Is evidence self-authenticating under Rule 902?


c. If not, it must be formally authenticated before it’s admissible 

2) Rule 901 – Authentication & Identification 

(a) General provision. The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.


(b) Illustrations. By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule.

· Testimony of witness with knowledge; 
· Nonexpert opinion on handwriting (based on familiarity not acquired for purposes of litigation); 
· Comparison by trier or expert witness (with specimens that have been authenticated); 
· Distinctive characteristics (appearance, contents, substances, internal patterns, taken in conjunction with circumstances); 
· Voice identification (by opinion based on hearing the voice at any time under any circumstances connecting it with the alleged speaker);

· Telephone conversations; 
· Public records or reports; 
· Ancient documents or data compilations (document was in such condition as to create no suspicion concerning its authenticity; was in a place where, if authentic, would likely be; and has been in existence at least 20 years); 
· Process or system; 
· Methods provided by statute or rule.

a. Rationale



i.   Enhance the accuracy of fact-finding



ii.  Minimal screen to keep out false/unreliable evidence



iii. Conditional relevance – evidence not relevant if not authentic


b. Scope of rule

i. ALL evidence EXCEPT live testimony; unless testimony describes writing or phone call that must itself be authenticated (e.g. how do you know who you were taking to on the phone in that call?)

ii. All physical evidence



c. Standard





i. Huddleston – 104(b) inquiry: sufficient evidence for reasonable 




   factfinder to find by preponderance

3) Rule 902 – lists self-authenticating documents, exempt from rule (official public documents under seal; newspapers and periodicals; trade inscriptions; notarized documents; certified records of regularly conducted business activity)
a. Unless evidence is self-authenticating, formal evidence of proof must be made; prima facie showing

4) Proof of Chain of Custody
a. Testimony of each of the people who handled the evidence and handed it off to the next

b. Needs not be perfect for evidence to be admissible; if missing a link or two, gap goes to weight of evidence, not admissibility

c. Especially important for fungible evidence like drugs

5) Authenticating Documents
· US v. Stelmokas [Deportation of Lithuanian Nazi war criminal living in US] D challenges authenticity of documentary evidence of his war service for the Nazis, discovered in recently released Russian archive and at German hospital. Ancient documents; experts testify that they are located where one would expect to find them, and that docs appear authentic. No evidence to support theory of elaborate conspiracy against aging war criminal.
6) Authenticating Phone Calls

a. Call to number listed to someone who answers by name = prima facie case for identification, phone call comes in

b. Harder case when trying to ID caller – look to the circumstances, caller’s knowledge, self-identification, reaction, etc

c. Easy case when listener familiar with caller’s voice, recognizes; hard case when listener learns caller’s voice for purposes of litigation, hadn’t heard it before the call, self-serving ID

· People v. Lynes [Speedy calls the cops] Officer investigating crime, left message with “Speedy’s” brother to call him. Shortly thereafter, someone calls the officer at the number he left with the brother, IDs self as Speedy, asks why officer looking for him, dismayed when officer says they found his knife in an apartment. Officer didn’t know Speedy’s voice, but ct holds ID satisfactory based on circumstances: 1) timing, 2) Speedy knowing substance of officer’s conversation with brother; 3) asking for the officer by name; 4) dismayed reaction to officer’s statements. Sufficient alternative indicia of reliability; circumstances make it highly improbable that caller was anyone else; “distinctive contents” approach.
7) Authenticating Photographs




a. Two ways to authenticate
i. Pictorial testimony – witness testifies based on personal knowledge that photo or video fairly and accurately portrays incidents depicted

ii. Silent witness – evidence admitted upon proof of the reliability of the process that produced it; concession to the evolution of technology



b. Five elements ct looks to in silent witness evaluation
i. Evidence establishing time and date of photo

ii. Evidence of editing or tampering

iii. Operating condition and capability of the equipment producing the evidence as it relates to the accuracy and reliability of the photo

iv. Procedure employed as it relates to preparation, testing, operation, and security of the equipment

v. Testimony identifying relevant participants depicted

· Simms v. Dixon [Civil car wreck case] No need for actual photographer of wrecked car to authenticate photos; just need someone who can testify that the photo is a fair and accurate depiction of what was photographed, witness with personal knowledge. Here, the party easily satisfies.

· Wagner v. State [Video of drug bust] Officer sets up camera in car to record drug buy by informant; officer does not personally witness. Informant skips town before the trail. Ct allows presentation of the tape as evidence under the silent witness theory. 

B. The “Best Evidence Rule”

1) Rule 1001 – Definitions. 


(1) Writings or recordings – consist of letters, words, numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.


(2) Photographs – still photos, x-rays, videos, motion pictures.


(3) Original – of writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An original of a photo includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an original.


(4) Duplicate – a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography including enlargements or miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original. 

2) Rule 1002 – Requirement of Original. To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

3) Rule 1003 – Admissibility of duplicates. A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original. 
4) Rule 1004 – Admissibility of other evidence of contents. The original is not require, and other evidence of the contents of a writing, recording, or photograph is admissible if:

(1) Originals lost or destroyed, unless proponent lost or destroyed in bad 
 
      faith;


(2) Original not obtainable;


(3) Original in possession of opponent;


(4) Collateral matters – writing, recording, or photo not closely related to 
 
     controlling issue
5) Background

a. Usually does not actually require the best available evidence

b. Arose when we had far less accurate means of making duplicates; problem is that sometimes the best possible evidence simply isn’t available, and a categorical rule would exclude very relevant and reliable evidence

c. Rationales

i. Prevent fraud

ii. Avoid human error in transcription – details matter, people fallible

iii. Presentation of writing itself ensures completeness (as opposed to person testifying from memory)

d. Requirements – original writing, recording, or photo required unless exception applies

6) Extremely limited rule
a. Duplicates presumptively admissible
b. Exceptions to rule if originals lost, destroyed, not obtainable, etc – basically, if unavailable for good reason

c. ONLY to prove CONTENTS of – very technical approach; applies when writing itself at issue (copyright, libel) or when evidence has independent probative value

i. Doesn’t apply if photo merely illustrating witness testimony based 

   on personal knowledge

d. ONLY applies to writings, photos, recordings, or their equivalent
· Seiler v. Lucas [Is Seiler’s Garthian Sprinter the illegitimate father of Lucas’s Scoutwalker?] Best evidence rule applies here – copyright action, so content is at issue, and contents of Seiler’s drawings are directly at issue. Drawings here are “the equivalent” of writings. Ct rejects Seiler’s case b/c he cannot produce the originals, and this implicates the core concerns of the rule – possibility of fraud, failure of human memory in creating his reproductions. The Lucas Empire strikes back.
PRIVILEGES
I. General Principles of Privileges


A. Principles

1) Rules of evidence further substantive social policies


a. Free flow of communications between people; full, frank discussion


b. Better provision of professional services


c. Protect the privacy of the individual w/in certain relationships


d. But do laypeople really know privilege law?

2) But privileges are to be construed narrowly, b/c they exact a cost on the system – the exclusion of otherwise relevant, reliable evidence

a. They’re inconsistent w/ the principle that the public has a right to every person’s evidence

b. They impede the truth-seeking function

3) Privileges shield only communications, not the underlying facts

a. If the communication wouldn’t have been made w/o the privilege, they don’t actually cause a loss of any evidence to the system

4) Rationales

a. Utilitarian – privileges provide a public good that outweighs their social cost 

b. Furthers fundamental human values of privacy, freedom, trust, individual autonomy


B. Evolution of Federal Rule

1) Proposed Rules 501-513 established general principles and 9 specific privileges


a. Lawyer-Client


b. Psychotherapist-Patient


c. Husband-Wife


d. Communications to Clergymen


e. Political Vote


f. Trade Secrets


g. Secrets of State and Other Official Information


h. Identity of Informer

2) Congress rejected these rules 

a. Watergate era, concern over abuse of privileges

b. Many common law privileges left out

c. Federalism concerns – fed rules would have applied in diversity actions, critics argued improperly overriding state privilege protections

3) But proposed rules still persuasive authority in determining what privileges fed cts should recognize

C. Modern Rule

1) Rule 501 – Except as otherwise provided by the Constitution or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.

a. Fed rules apply in 



i.   Federal criminal



ii.  Federal question civil



iii. BUT NOT diversity cases


b. Determined by federal common law, reason and experience

2) Recognized Privileges
c. 5th Amendment privileges against self-incrimination

d. Lawyer-Client

e. Psychotherapist-Patient

f. Priest-Penitent

g. Spousal privileges


i.  Adverse Spousal Testimonial


ii. Marital Confidential Communications

3) Defendant’s constitutional rights may trump privilege
a. Constitutional guarantee right to a full and fair defense; if privilege interferes w/ this, it may be overridden 

b. Cts tend to apply a balancing test – weigh the necessity to the defense against the policies supported by the privilege

c. Privilege held by govt more likely to be overridden than one held by individual 

d. Attny-client privilege is only rarely trumped

e. Since 5th Amendment is the only constitutionally protected privilege, it is almost never trumped

· Jaffee v. Redmond [Ct establishes psychotherapist-patient privilege; Scalia takes the opportunity to disparage social workers] Federal wrongful death suit over shooting by cop; decedent’s family seeks to bring in notes from clinical social worker who gave cop counseling after shooting. 7th Circuit recognizes psychotherapist-patient privilege, holds it applies to social workers, but subject to balancing test (privilege void if, in interests of justice, evidentiary need for the info outweighed patient’s right to privacy). S.Ct. recognizes the privileges, but rejects the balancing test – if a privilege applies, it bars the evidence, period; otherwise, its protections are eviscerated (people cannot know if later considerations will void the privilege). This privilege makes sense b/c (1) Reason: it serves public ends (mental health of the population, especially law enforcement), and confidentiality necessary to promote them; (2) Experience: all 50 states recognize it, and it was included in the proposed rules. Social workers must be included to lower income population has access to these services. Dissent argues price of this privilege to the justice system is too high.
· Morales v. Portuondo [Dead man’s priest and attny testify to free innocent man] F admits his guilt to his priest, attny, D’s mother, and D’s lawyer; but F then pleads the 5th, and ct excludes his earlier statements to D’s mother and lawyer as inadmissible hearsay (inculpatory statement used to exculpate requires special guarantees of trustworthiness). After F’s death, priest and attny come forward; statements are hearsay, and no traditional exception applies, but indicia of reliability are strong (no reason to lie). Priest distinguishes as “heart to heart” talk, not a formal confession, therefore not covered by privilege. Attny-client privilege still applies, but ct finds D’s constitutional rights trump it.
II. The Lawyer-Client Privilege & the Privilege Against Self-Incrimination

A. Scope of the Lawyer-Client Privilege

1) Rationale


a. Public interest in having the justice system function as well as possible


b. Full & frank communication needed for best legal advice

2) Definition: “A confidential communication between the lawyer and client made for the purpose of seeking legal advice”
3) Extent
a. “Legal advice” – doesn’t protect lawyer in non-legal capacity

b. “Communication” – generally doesn’t extend to lawyer’s observations about the client, fee arrangements, or identity of the client

i. Unless the fees or identity disclose information that would 
 
   
   ordinarily be considered privileged (Baird)

c. “Confidential” client must intend that the communication must be secret, and must take reasonable precautions to keep the communication secret

d. “Client” – can be a question in cases of entity representation; privilege attaches at first consultation, need not actually employ or pay attny

e. “Lawyer” – may extend if person reasonably believes she’s speaking with a  lawyer, generally extends to agents hired by the lawyer to facilitate the representation (paralegals, secretaries, etc)
f. The privilege belongs to the client; it’s the client’s to waive

g. The privilege survives the death of the client
· People v. Gionis [John Wayne’s daughter attacked by her ex] D had professional, somewhat social relationship with layer; lawyer referred clients to him. D calls the lawyer when he’s served w/ divorce papers, layer tells him repeatedly he won’t represent D, but D asks him to come over anyway just to talk. They discuss some legal issues, and D threatens to attack his wife. Lawyer later represents D in ex parte hearing on another matter. At D’s trial, govt brings in D’s statements to the lawyer. Ct holds not privileged b/c attny had declined to represent, so they were speaking as friends. Concurrence would parse the conversation, privilege only the statements made offering legal advice (attny need not be retained to be operating in legal capacity). Dissent would focus on the client’s reasonable belief that lawyer would represent him, as he did fairly regularly; impossible to draw the line btwn legal and nonlegal statements, need free flow of conversation to facilitate representation. 
· Blakmon v. State [Case of the attempted snowmobile theft] State trooper overheard D’s statements to lawyer that he couldn’t get the snowmobile started; trooper’s testimony comes in at trial; at common law, if statement overheard, then privilege destroyed. Ct.App. overturns – modern law more forgiving than old common law. Here, client took reasonable precautions under the circumstances to maintain confidentiality – they were across the room form the trooper, backs turned, whispering, etc.  

· In re Osterhoudt [Ct ordered attny to turn over info on fees in large drug investigation] Generally, statements about fee arrangements, though they may be incriminating, are not considered protected communications. This is not one of those rare instances in which revealing the fees would reveal something normally considered a confidential communication.
· Swidler & Berlin v. US [Ct holds that privilege survives death] Ct.App had applied a balancing test, but S.Ct. rejects – only exceptions allowing posthumous disclosure are when it’s in the interest of the client (e.g. testamentary). But clients may still fear posthumous disclosure, harm to reputation, family, etc. Policy of encouraging free communication means privilege must survive death.

B. Exceptions to the Privilege


1) Waiver by the Client


2) Disputes btwn attny and client, alleging breach of the duty




a. Malpractice suits




b. Payment disputes 



3) Crime-Fraud exception

a. Privilege protects communications regarding past wrongdoing, but not ongoing or future crime or fraud

b. Rationale

i. At that point, lawyer no longer offering professional legal services

ii. Concern about (further) loss of public confidence on lawyers, corruption of the profession

iii. Privilege no longer serves the public interest

iv. Boundary btwn duty to client and duty to society 

c. How determine if exception applies?
i. Party arguing exception applies must make threshold showing of evidence sufficient to support reasonable belief that it applies

ii. Ct makes determination based on in camera review of the allegedly privileged communications (need not make showing w/ extrinsic evidence
· US v. Zoline [Ct establishes std for determining when crime-fraud exception applies] Party arguing exception must make preliminary showing; ct can then review the documents in camera to determine if it applies (104(a)). This review does not waive the privilege.


C. Government Lawyers

1) Unlike public lawyers, they have a duty to the public, not just to their “clients”

2) Govt lawyers may NOT assert the privilege in criminal investigations of public officials

· In re Lindsey [Ct upholds Ken Starr subpoena of the White Counsel] Public duties, public assets outweigh need of the Executive fdor confidential counsel; he can always hire a private attny for that. Dissent concerned over the cost of this rule to the institution of the President – it will impede his advice-seeking from White House Counsel, which may be bad for the nation.


D. Attorney-Client Privilege & 5th Amendment Privilege Against Self-Incrimination

1) 5th Amendment provides that “no person shall be compelled in a criminal case to be a witness against himself”


a. Defendant must himself be compelled


b. Evidence must be testimonial – revealing the contents of the person’s mind

2) The 5th Amendment privilege does not shield the lawyer from producing documents or communication from the client, because the client is not being compelled to produce them (highly formalistic reading).
3) Attny-client privilege does NOT apply to preexisting documents, not prepared for the purpose of communicating with the attny, that the client could have been compelled to produce (can’t shield docs by handing them over to your attny).
4) Key inquiry = was the document shielded when the client held it?


a. Were the contents protected?


b. Was the act of production protected?

i. Communicative aspects – producing the document shows that the document does exist that you control it, and that you believe it is responsive to what is being requested; if any of these are incriminating, act of production may be shielded 

· Fisher v. US [Ct outlines the interaction btwn the attny-client privilege and 5th Amendment privilege in most convoluted way possible] Accountant prepared papers for client; client gives them to attny; IRS serves summons on attny to produce the papers. Here, docs were not shielded when D had them, b/c he did not personally prepare them, and they were prepared voluntarily. Docs not testimonial, and act of production not incriminating.
· US v. Doe [Ct held act of production was shielded] D prepared business records himself, govt sought in corruption investigation. Here, content of docs not protected b/c voluntarily produced; but act of production is itself incriminating here, unlike in Fisher. Docs are protected; if govt wants to use them, it can grant use immunity w/ respect to the act of production.
III. Spousal Privileges

A. Adverse Spousal Testimonial Privilege
1) Applies only in criminal cases

2) Privilege belongs to the witness-spouse

3) Rationale = marital harmony (original rationale = married women aren’t people, have no legal identity separate from husband)

4) Scope 


a. All adverse testimony


b. Includes matters before the marriage


c. Privilege does not survive the marriage

5) Exceptions


a. Criminal prosecution for harm to spouse or child

· Trammel v. US [Ct narrows the privilege] Govt flips wife against husband in heroin trafficking case; husband attempts to assert the privilege. Ct traces origins of privilege to women’s status as chattel, modern justification being to preserve the marriage. Ct notes that by the time one spouse ready to testify, probably not much harmony to maintain; the privilege is costly to the system and should be narrowly construed. Ct vests the privilege in the witness spouse alone.

B. Marital Confidential Communications Privilege



1) Applies in both criminal and civil cases


2) Privilege belongs to either the witness or defendant spouse



3) Rationale = marital privacy/free communication



4) Scope




a. Confidential communications




b. Made during the marriage




c. Privilege survives the marriage



5) Exceptions




a. Criminal prosecution for harm to spouse or child




b. Future or ongoing crime in which both spouses are joint participants

· US v. Rakes [Ct gently points out to eager prosecutors that being victimized in an extortion is not the same thing as participating in the extortion…] Husband & wife forced to sell business in mob shakedown; husband refuses to testify at the grand jury and the got prosecutes him for perjury and obstruction. Govt seeks to bring in husband’s discussions w/ wife as a crime-fraud exception, similar to attny-client; but they’re victims, not participants in the crime, so conversations stay out. 
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