Attack Outline – Evidence – Bay –Fall 2006

I. Is it Relevant?

A. Probative + Material

II. Is it excluded by a specialized rule of evidence?


A. Excluded to prove fault/liability



1) Subsequent remedial measures



2) Compromise offers/settlement negotiations



3) Offers to pay medical expenses



4) Liability insurance


B. Excluded except under special circumstances



1) Plea deals in criminal cases



2) Rape victim’s prior sexual behavior or sexual predisposition 

III. Is it Character Evidence?

A. Evidence of trait of character/prior bad acts, offered to show action in conformity therewith

1) Not character evidence if offered for proper purpose (motive, identity, intent, knowledge, mistake/doctrine of chances, opportunity, common plan/scheme)

B. If it is character evidence offered for propensity, does it meet an exception?

1) Prior sex offenses (413-415)



a. D charged with sex offense



b. Evidence is specific prior sex offenses



c. 403 applies

2) Character of the accused or the victim


a. Only criminal cases



b. D must open the door



c. Evidence must be opinion/reputation



d. P can then rebut with cross about specific acts, rebuttal witnesses



e. May not complete impeachment w/ extrinsic evidence

3) Character of a witness for truthfulness



a. Either side may impeach any witness for truthfulness 



b. Evidence must be opinion/reputation




i. EXCEPT evidence of prior felonies or crimes of dishonesty

(1) 609(a)(2) – Prior conviction of crime involving dishonesty “shall be admitted” 

(2) 609(a)(1) If witness is not the accused, and prior conviction is felony, apply 403 balancing.

(3) 609(a)(1) If witness is the accused, and prior conviction is felony, admitted if probative value outweighs prejudicial effect to accused.

(4) 609(b) If conviction more than 10 years old, not admissible unless court determines that probative value substantially outweighs prejudice (reverse 403).

(5) 609(d) – Juvenile conviction never admissible in civil case, or against defendant in criminal case; may be admissible against another witness in criminal case if court satisfied that admission necessary for fair determination of guilt or innocence.



c. Specific instances on cross



d. May not complete impeachment


4) Habit evidence



a. Behavior is regular, specific, automatic/reflexive 

C. Non-character-based impeachment


1) Bias, inconsistent prior statement, conflicting evidence
IV. Is it Hearsay?

A. Is it an out of court statement offered for the truth of the matter asserted?
B. Is it a statement of a party-opponent (then it comes in, regardless of personal knowledge)            “not hearsay”

C. Is it the prior statement of a witness who is available and testifies? “not hearsay”
1) Inconsistent statement offered substantively – 801(d)(1)(a) – made under oath at a prior proceeding (grand jury counts)


a. Prior inconsistent statement may also be offered purely to impeach, not for truth

2) Prior consistent statement made before motive to fabricate; offered to rebut charge of fabrication

3) Statement of identification


D. If so, does it meet an exception (regardless of availability)?



1) Present sense impression



2) Excited utterance



3) Then existing mental or physical condition



4) Statement for purposes of medical diagnosis/treatment



5) Recorded recollection



6) Regularly conducted business activity



7) Public records (but not police investigations)



8) Ancient documents


9) Residual exception (close enough vs. near miss)


E. Is the declarant unavailable?

1) Unavailable:

a. Court rules privileged; refuses to testify; loss of memory; physically unable to be present; proponent unable to procure


2) Past testimony

3) Statements against interest

4) Dying Declaration

5) Forfeiture by wrongdoing 

F. Character of declarant may be attacked through character or non-character impeachment

G. In criminal trial, is hearsay barred by the confrontation clause (Crawford)?

V. Is it Privileged? 


A. Rule 501 – common law, reason & experience


B. Privileges



1) Lawyer-client



2) Psychotherapist-patient



3) Priest-penitent 



4) Adverse spousal testimonial or confidential marital communications


C. If privileged, statement excluded unless defendant’s constitutional rights trump

VI. Is it Lay or Expert Testimony?


A. Lay = based on personal knowledge, helpful, doesn’t invade realm of expert


B. Expert 



1) Beyond ken of layperson



2) Expert qualified



3) Basis – facts perceived or made known to expert at or before the hearing



4) Reliability + Fit: Daubert factors
a. Does the evidence speak “clearly and directly to an issue in dispute in the case; will not mislead the jury”?

b. Testibility

c. Peer review

d. Error Rates

e. Existence of stds controlling the technique’s operation

f. General acceptance in the field


5) Rule 403
VII. Is it non-testimonial evidence?


A. Authentication & Identification


B. Best Evidence Rule (writings, recordings, photos)

VIII. Does it pass 403 Balancing?


A. Probative value substantially outweighed by unfair prejudice


1) Presumption in favor of admissibility



2) Applies to just about every piece of evidence 

