Outline – Environmental Law – Gauna – Fall 2006
GENERAL PRINCIPLES
Values & Policies
I. Perspectives 

A. Worldviews
1) Cartesian – like a clock

2) System – equilibrium, balance of nature

3) Non-equilibrium paradigm

4) How do we conceptualize the environment?


a. local vs. global


b. natural vs. human


c. isolated vs. integrated


B. Orientation



1) Utilitarian

a. Pragmatic; anthropocentric



2) Ethical

a. biocentric (e.g. ESA)
b. ecocentric – ecosystem view

 
3) Why does it matter? 
a. The outlook determines the outcome

b. What is the default position? Economics view weighs concrete costs against concrete benefits; ecological view takes precautionary stance, default is not to disrupt

c. Diverse coalition of environmental activists can be easily fractured due to underlying value differences

II. Economics & the Environment 

A. Role



1) Normative value – environmental regulation must be efficient
a. Ecology = alternative normative vale (e.g. Leopold’s land ethic)



2) Analytic tool – efficiency in competition/balance with other values

a. E.g. valuing ecosystem services; costing global warming solutions



3) Economics worldview undergirds most environmental law 

B. Key concepts



1) Externality – not considered by decision-maker



2) Transaction costs

a. Free rider

b. Holdout



3) Feasibility principle

a. Focus is on cost-effectiveness: compare compliance costs w/ industry’s economic capacity (doesn’t involve weighing/valuing benefits)


4) Environmental law exists to perfect the market

C. Key Models



1) Tragedy of the commons – Garrett Hardin




a. Individually rational behavior is collectively deficient



b. Solution: mutual coercion, mutually applied




c. Law as regulator/cost internalizer

i. Liability rules (tort, CERCLA)

ii. Command & control

iii. Taxes

iv. Incentives (diamond lane, federal $)




d. Private property (marketable permits)



2) Prisoner’s Dilemma



a. Strategic behavior (to avoid regulation) 



b. Race to the bottom (by states to attract polluting industry)
	
	A Testifies
	A is Silent

	B Testifies
	10 years, 10 years
	25 years, 1 year

	B is Silent
	1 year, 25 years
	3 years, 3 years




3) Coase’s Theorem

a. It doesn’t matter who has the entitlement (right to pollute vs. right to clean air), as long as the transaction costs are zero, the participants will bargain to an economically efficient outcome; if people value clean air more, they’ll pay polluter enough to make him stop, and vice versa
b. Problems:

i. If more than 2 people, transaction costs, collective action problems (holdouts, free riders)

ii. Polluter has bilateral monopoly, strategic bargaining position

iii. Willingness to pay depends on who has the entitlement – people value parting with something higher than they value acquiring it; therefore, how we grant entitlements affects preferences
iv. “Wealth-induced preferences” – willingness to pay is not the actual value people place on something (e.g. willingness to pay for health/life generally only limited by ability to pay)

v. Environmental injustice/wealth distribution – not everyone can afford to “value their preferences”; future generations left out entirely
c. Should distributional equity trump pure efficiency?

D. Cost-Benefit Analysis


1) Key questions:



a. Should we use it at all?




b. If so, how should we improve the methodology?



2) Justification




a. Protect domestic industry in the global economy




b. At some point, regs cost much more than the benefit they provide



3) Elements
a. Cost = cost of compliance to business

b. Benefits = lives saved, illnesses avoided, ecosystems protected
c. Process:

i. Quantify benefits & costs

ii. Monetize benefits & costs

iii. Discount the future

iv. No presumption in favor of protection



4) Problems

a. Quantification – difficult to impossible to do w/ things like life, health, freedom, fairness, community
b. Monetizing 

i. Markets don’t always exist; must use shadow markets

ii. “statistical life” = collection of risks to many people, resulting in one death avoided/life saved

iii. Nameless, faceless person, easier to accept the loss as the cost of our lifestyles; allows “rational” thought about life/death decisions
iv. of course, it’s not truly anonymous – we know it will be a woman, a low-income worker, a person of color…

c. Bad data

i. It’s old (1970s); would be about $11 million if updated

ii. It’s only male, and women perceive risk differently (demand 5x the workplace premium to accept unsafety; $100 million woman?)

iii. Data only from workplace accidents (“thrilling risks”); people fear cancer deeply and would pay 3x to avoid

d. Discounting

i. Rate about 10% per year

ii. Reduces costs of latent diseases, value of future generations

iii. Forward-looking nature of envi law makes it particularly vulnerable

iv. And how much for your grandma? Elderly further discounted

e. Combining statistical life-years with discounting 

i. Lowers the value of life even further b/c it totals fewer life-years (one year 40 years from now is worth only a few weeks, etc)

f. Cost in present, benefits in future places envi regs at systematic disadvantage

Structural Overview
I. Regulatory Legislation & Environmental Federalism

A. Timeline
1) Common Law & Conservation Era: Pre-1945

2) Federal Assistance for State Problems 1945-1962

3) Rise of the Modern Environmental Movement: 1962-1970

4) Erecting the Federal Regulatory Infrastructure: 1970-1980

5) Extending & Refining Regulatory Strategies: 1980-1990

6) Regulatory Recoil & Reinvention (Backlash): 1990-present


B. Federal-State Relations
1) Federal financial assistance to encourage states to adopt environmental standards


a. Effective where opposition to direct federal regulation is acute

2) “Cooperative federalism” – federal agencies adopt standards, states may opt to take on the administration themselves or leave it to federal authorities


a. Goal: prevent “race to the bottom,” while maintaining local control

3) Preemption – federal standards, federally controlled and enforced 

a. Rarely used; generally only when need to avoid balkanization

b. Engine Manufacturer’s Association v. South Coast Air Quality Management – Clean Air Act preempts local emissions controls

c. Bates v. Dow – FIFRA only preempts labeling requirements that diverge from fed rules; other statutory or common law claims consistent w/ fed rules are not preempted 

II. Regulation & Alternatives


A. Market forces
1) Pros: rapid, efficient, works well when consumers well-informed and have choices

2) Cons: inadequate information and choices, difficult to monitor compliance by companies, some risks not tradable in market due to lack of transferable rights

3) Classic case = dolphin-safe tuna


B. Liability (e.g. tort)

1) Pros: compensates victims, more efficient than regulation when private parties have better information than govt about how to control risks, deterrent 
2) Cons: doesn’t prevent harm (waits for body count), need for compensation may exceed ability, difficult to prove causality therefore inadequate incentive to control risks, difficult to target responsible party, burden of proof on individuals, doesn’t protect public resources
3) Consider:


a. Relative knowledge of private parties and govt (re: costs and benefits)

b. Capacity of private parties to fully compensate for harm

c. Chance that some responsible parties will avoid liability


d. Relative administrative costs


C. Insurance

1) Pros: certain compensation 
2) Cons: reluctance to insure extreme risk (e.g. nuclear), still difficult to prove liability, no incentive for safety b/c risks externalized


D. Taxes


E. Regulations

III. Regulatory Options & Strategies


A. Control Strategies
1) Technology-forcing
a. Deadline to achieve emissions level; game of chicken btwn govt & industry
2) Market entry (bans, limitations)

3) Marketable Allowance (tradable property rights)
a. Confers right to pollute; may spur innovation

4) Environmental contracting (e.g. Project XL)
a. Regs waived for an industry in return for a delivery of less pollution than the regs would permit

b. Plantwide bubble – hard to monitor

5) Pollution taxes/emissions charges

a. Costs can be passed to consumers; maybe makes alternatives more competitive, spurs innovation slightly

6) Subsidy elimination

7) Deposit/refund scheme

a. Controversial, manipulating individual behavior

8) Liability rules

9) Insurance requirements

10) Planning requirements (e.g. NEPA)

a. In combination w/ public disclosure, can be quite effective

11) Information disclosure requirements

a. Anthropocentric; pollution continues until it becomes unacceptable to people
b. public has to protect itself

c. Industry changes its behavior b/c it doesn’t want to disclose; but won’t cut back beyond low-hanging fruit


B. Basis of Control/Typology of Standards

1) Health standards
a. Features:

i. Cost blind; may be based on what’s possible, rather than what’s economically “feasible”
ii. Often ambient (how much can we have and still be safe)

iii. Based on what’s necessary to adequately protect health

b. Health-based performance standards

i. E.g. Emit no more than X micrograms per cubic meter of pollutant A (based on demonstrations that this will adequately protect health)
c. Health-based specification standards

i. Implement specific strategy to control pollution to certain level

ii. E.g. Use XYZ model filters (based on demonstrations that these devices remove 99.99% of radionuclides from airstream, thus supposedly protecting human health with an adequate margin of safety
2) Technology standards

a. Features:

i. Cost sensitive (“best available feasible technology”)

ii. Overprotective, underprotective – will require some spending on control technology when it isn’t needed (one factory, big lake) and will be insufficient in other cases (lots of factories, small lake)

iii. Easy to monitor; relatively fair

iv. Disincentivizes innovation

b. Technology-based performance standards

i. “End of pipe,” curb emissions to certain point, based on what’s feasible with best available technology
ii. E.g. Curb emissions to 1.2 lbs/MBTU (based on what a certain technology has been proven to accomplish)

c. Technology-based specification standards

i. “Command and control,” micromanages; tells industry what technology to use and how 

ii. E. g. Install and operate Scrubber Model #1876 (based on the demonstrated availability of this as the best/maximum technology.

iii. Industry paints all regulation as this type – uses it to demonize envi regs, although most are actually performance-based
3) Balance – cost-benefit analysis (CBA)

a. Compare the gains of a standard with the costs; seek economically efficient level of pollution

IV. Administrative Law Overview 

A. Primary Agency Powers


1) Rule-making

a. Informal – governed by APA

i. Public notice

ii. Opportunity for comment

iii. Publication of final rules

b. Negotiated/Generic 

i. Response to ossification of informal rule-making

ii. Try to reach agreement with major interests in advance, avoid legal challenges

iii. Interim standards based on available information

c. Formal – full adjudicatory proceeding, hearing



2) Adjudications



3) Functions (performed through rule-making & adjudications) 



a. Program design




b. Standard setting




c. Permitting




d. Enforcement




e. Clean-up

B. Control over Agencies


1) White House




a. Executive orders



b. OMB




c. “Executive prodding”

i. Sierra Club v. Costle [Carter intervenes to adjust EPA stds on coal pwr plants] – Ct allowed oral comments from White House, after close of comment period, to remain off the record. Prez is elected, so he has a political check, and rule-making is inherently a political, rather than a scientific process. In judicial review, the ct looks at the record – if the record supports the decision, then it’s okay, no matter whether it was presidential influence that ultimately tipped the balance. (But didn’t Congress delegate decision to agency b/c of science expertise, seeking reg based on that?)


2) Congress

a. Laws/budget/oversight hearings

b. Sunset provisions/prescriptive statutes/riders dictating funding

c. SBREFA – resolution of disapproval; acts as surgical repeal of that portion of agency’s authority – it cannot enact another rule like the disapproved one, and that one does not go into effect

C. Additional Procedural Requirements
1) VT Yankee Nuclear Power corp v. NRDC – The court cannot impose additional procedural requirements beyond the APA; only Congress may do so
2) Congress has added:
a. Unfunded Mandates Act

b. Regulatory Flexibility Act


i. Requires extra analysis of all regs

c. Small Business Regulatory Enforcement Fairness Act (SBREFA)
d. Information Quality Act (Data Quality Act)


i. Especially devastating in area of inherent scientific uncertainty

e. Federal Advisory Committee Act


i. Sunshine provision; consultation must be open, balanced (in theory)

f. FOIA


D. Is the Agency Authorized to Act?


1) Authority comes from authorizing statute



2) Principle of Nondelegation

a. Congress cannot delegate legislative power
b. But an agency may fill in the details if Congress grants it discretion based on intelligible principle that provides adequate guidance
c. No delegation to private parties



3) Pro-delegation




a. Maximum use of flexibility of administrative process 




b. Judicial review = adequate safeguard




c. Political appointees = political check



4) Anti-delegation




a. Legislature abdicates hard policy questions 




b. Often no intelligible principle/adequate guidance




c. Cts increasingly willing to call Congress on overly broad delegations

E. Judicial Review



1) Is the matter reviewable?
a. Default is YES; preclusion must be clearly stated in the statute
i. E.g. RCRA does not allow citizens to challenge siting of facility

ii. But S.Ct. is final arbiter of Constitution – it can hear if equal protection challenge, etc.

b. Broad agency discretion in matters of national defense, foreign policy, managerial capacity, enforcement



2) Does the plaintiff have standing?




a. Actual or imminent injury in fact



b. Within the zone of interest sought to be protected by the statute




c. Causal connection btwn injury and challenged conduct




d. Injury redressable by favorable decision



3) Is the timing right?




a. Exhaustion
i. No challenge while agency proceeding still underway, no final action




b. Ripeness

i. No pre-enforcement challenge




c. Mootness

i. Moot if wholly past violation, compliance, withdrawal of permit


4) Standard/Scope of Review




a. Only overturn informal rule-making if “arbitrary and capricious”
i. Did agency correctly interpret applicable law?

ii. Did agency adopt “rational view” of the facts?

iii. Did agency abuse its discretion?




b. “Hard Look” doctrine

i. Ct scrutinizes the record to make sure agency took hard look at the salient facts
ii. Remand to agency if not




c. Chevron deference

i. Pre-Chevron


(1) Is agency interpretation longstanding?


(2) Is it consistently held?


(3) Was it contemporaneous w/ enactment of statute?


(4) Was it thoroughly considered?


(5) Is it a technical subject w/in agency’s realm of expertise?
ii. Chevron USA v. NRDC [Clean Air Act too confusing to justices; deferred to EPA on decision to define “stationary source” as plantwide “bubble,” to the delight of industry, despite 5th Circuit’s pointing out that it would not serve law’s purpose of improving air quality] – Chevron instituted new standard of deference to agency on interpreting ambiguous statutes. Replaced previous framework w/ all or nothing approach: if it’s ambiguous, agency has broad discretion (although pre-Chevron considerations are still often woven into analysis). But aren’t courts the experts at interpreting statutes? 
iii. Is the statute ambiguous?

iv. Deference to the agency’s interpretation


5) Distinction btwn judicial review and citizen suits



a. Citizen suits may be authorized by the legislation




b. Allow citizen to sue:





i. Agency for failing to perform nondiscretionary duty





ii. Polluter for violation

HARM & UNCERTAINTY
Risk Assessment & Risk Management
I. Precursors
A. Shift from tort law to precautionary regulation
1) Reserve Mining Co. v. EPA (1975) [MN’s largest taconite mine discharging asbestiform fibers into Lake Superior, Duluth’s drinking water supply]

a. First question: can it cause harm?
1. Tort law (nuisance) requires proof of injury, burden on plaintiff to show 51% evidence of harm (this case would fail that test)
2. Ct cannot weigh costs against benefits w/o some idea of the benefits – i.e. harm avoided

3. Data (contradictory & ultimately inconclusive): 

(1) Tissue study – Duluth vs. Houston autopsies

(2) Animal studies (high doses in rats)
(3) Epidemiological studies – asbestos workers’ gastrointestinal cancer, based on tenable medical hypothesis
4. Highly uncertain level of exposure; imperfect data, large margins of error in calculating


b. Second question: if so, it is legally cognizable?

5. Statute (early version of Clean Water Act) authorizes federal action when discharges “endanger” – endanger is a precautionary/preventive term; the ct may act before harm caused

6. Ct here acting as the regulatory body


(1) Will this endanger? (reasonable medical concern)


(2) If so, can we abate? (yes – but no immediate injunction)

7. sd

2) Ethyl Corp. v. EPA (1976) [EPA ordered reduction in lead content of gasoline]
a. Differences from Reserve
i. Here, known toxin, but uncertain risk of harm (many sources of exposure, threshold level of harm not established)

ii. Here, agency, not ct, acting as regulator

b. Precautionary statute (“will endanger”) – allows EPA to act when there is “significant risk of harm”
i. Regulation “on frontiers of science”; agency allowed to fill in inferences in causal chain w/ plausible scientific theories; not required to provide absolute proof of causation

ii. Burden satisfied here

iii. Later data supported great benefit from reducing (& ultimately removing) lead from gasoline; benefit could not have been proven w/o the reduction




c.   Risk = probability of harm x magnitude of harm
i. Agency may act when there is small probability of severe harm; also when there is high probability of minor harm

ii. zero-infinity problem: should we act when there is an infinitesimally small probability of catastrophic consequences?


B. Focus on quantification
1) Benzene case – Industrial Union Dept, AFL-CIO v. American Petroleum Institute (1980) [OSHA sought to implement emergency std of 1ppm for benzene; interim std had been 10ppm] 
a. 2 relevant sections of the law
i. § 3(8) Defines std as “reasonably necessary or appropriate to provide safe or healthful employment”

ii. § 6(b)(5) explains how agency is to promulgate stds; much more specific, agency bases its decision off this language – “adequately ensures, to extent feasible, on basis of best available evidence, no employee will suffer harm”


(1) Look to best available evidence


(2) Formulate highest degree of protection for workers…


(3) Feasible (even if lower limit will save more lives)
b. 1ppm NOT safe (no safe threshold), but lowest feasible level
c. Industry argues § 3(8) requires CBA, OSHA may only regulate if benefits outweigh cost; ct doesn’t decide

i. Problems: data uncertain, we don’t know how much harm will actually be avoided

ii. That’s part of the reason law just requires “best available” data

d. Ct held “reasonably necessary” implies there’s a significant risk to begin with: therefore, agency must make threshold finding of significant risk, backed by substantial data
i. But what’s a significant risk? (if “more likely than not” to cause harm, would require 51% casualties!) By seeking to avoid dealing w/ CBA, ct imposed a threshold std equally problematic
ii. Fraught w/ value judgments: what if more lives can be saved another way (risk-risk analysis)

iii. Ultimately, this decision endorsed QRA (quantitative risk assessment) as primary tool, rather than feasibility std
iv. QRA = total number of people likely to be harmed or likelihood that any one individual will experience harm from a given level of exposure (vs. qualitative or comparative risk assessment – risk is large or small, relative to other risks)
e. In the end, overprotective std led to underprotection b/c ct felt remedy was too extreme; incentive not to find the triggering fact that imposes heavy regulatory burden
II. Modern Approaches to Risk Assessment 

A. Overview – the Science
1) Assessment = supposed to be quantitative, not qualitative, not policy judgments
a. Goal: determine how human beings respond to exposure to particular chemical, and how much exposure is occurring (or is likely to occur)

b. First look at epidemiological, experimental data (short-term studies, molecular comparisons – structure similar to known carcinogen, etc.)

c. Initial policy judgments come in at this stage (e.g. how we fill the data gaps, the assumptions we use, presumption of linearity for carcinogens, etc.)

d. Then exposure assessment, fate/transport models

e. More policy judgments = what goes into the models

2) Shift from approach in Reserve & Ethyl, where ct did not demand strict quantification, just best judgment based on available info, to quantification and balancing

a. More easily picked apart by opponents; highlight all the flaws (inherent uncertainties of science) and turn science into an adversarial enterprise, which is foreign to scientific method

3) Assessment Process

a. Hazard identification – is the chemical causally linked to public health effects?

b. Dose-response evaluation – relationship btwn magnitude of exposure and probability of health effects
c. Exposure assessment – overall level of exposure

d. Risk characterization – calculate overall estimate of risk based on nature of risk (from dose-response) and probable exposure; lifetime risk or population risk 

4) Dose-response
a. Extrapolate from high doses in animals (acute effects) to chronic low doses; from animals to humans, from one type of exposure to another

b. Start high, lower dose until no more observable response; plot line based on results and attempt to determining if linear or non-linear (i.e. safe below a certain threshold)
c. Assumption for carcinogenicity is linearity –no safe threshold
d. If nonlinear (e.g. non-cancer health effects), then goal is to determine reference dose or concentration (RfD or RfC), the level of exposure that is likely to be w/o appreciable risk of health effects over a lifetime
i. No Observed Adverse Effects Level 

ii. Then divide by an uncertainty factor (e.g. factor of 10) to provide margin of safety (based on nature of toxicity data and exposed population)


DOSE RESPONSE:


[image: image1]
5) Epidemiological, experimental data
a. Study of disease in exposed population; but evidence is usually quite limited

b. Short-term studies, animal experiments, molecular comparisons – all come with their own uncertainties

c. Human data preferred to animal data

d. Rebuttable presumption that we should look to data from the animal species, strain, and sex showing greatest sensitivity to a chemical as the basis for human risk assessment 
6) Exposure assessment – Fate/transport models
a. Often the weakest link in the data chain

b. Attempt to predict concentrations in ambient air and water, using amount of chemical produced, weather and water movt modeling, interactions w/ other chemicals, etc. etc.
c. Very controversial w/ mercury – why should we regulate when we don’t know the source? A significant portion come from overseas…

7) Scientists face dozens of data gaps; use inferential bridges to complete the QRA (and every assumption is a policy decision)
a. Huge territory for challenge, both by envi groups and by industry 

b. International Fabricare Institute v. EPA – challenged EPA’s assumption of no safe threshold for carcinogens; ct rejected challenge

c. Cts generally defer to agency decisions on how to fill the data gaps; esp when operating on “frontiers of scientific knowledge”

B. Chlorine Chemistry Council v. EPA (2000) [Best available science means best available 
 
     science, period]
1) SDWA requires stds to be set based on “best available science” 

d. MCLG (max contaminant level goal) – aspirational, desired level

e. MCL – enforceable std, based on MCLG, but based on practical considerations

2) EPA set std for chloroform at zero 

a. Chloroform = carcinogen, so assumption was that there was no safe threshold

b. This default used if either the evidence supports linearity, or if there is insufficient evidence of nonlinearity 

c. Later study – based on new science of pharmacokinetics (study of how organism processes toxic substance) – indicated that the risk was nonlinear, cytotoxic rather than genotoxic 
d. Based on new data, EPA calculated that 600ppb was safe; lowered to 300ppb b/c of evidence of liver toxicity 

e. Despite new data, EPA held MCLG at zero

3) Ct took hardline position – the statute said use the best available science, and EPA failed to do so
a. Why no Chevron deference? B/c even the agency admitted that the new study was the “best available” data

b. Cts are not in position to evaluate the science – they’ll go w/ the agency’s evaluation 

4) Standing issue? Since MCLG has no regulatory bite, should industry even have been able to litigate? Ct held that since CERLCA borrows these stds, industry could be harmed by them (but again, would we have to wait for ACTUAL injury?) 

C. Critiques

1) “Pervasive Science Charade” to avoid taking accountability for policy decisions?

2) How does moving the debate into “objective” science affect public participation?
a. Policy decisions made by “experts” w/o public scrutiny or real accountability

b. Political debate gets played out in the science

c. Who counts as the public?

d. How should it have a say (how structure participation)?

e. What model of involvement will yield the best results?

f. Experts don’t always consider factors we find important

3) Industry-funded science

a. Scientists know what results they’re looking to find, skews the process

b. Industry restricts the scientists access to certain data (e.g. only employment/death records, no interviews w/ potentially sick employees, no terminated employees)

c. Science is easy to manipulate, esp. when there’s much uncertainty & extrapolation

4) Mercury regulation case study
a. Neurodevelopmental toxin (enough evidence to be “scientifically justifiable” 

b. Sources of contamination: local deposition (potential for hotspots), regional, international
c. Bioaccumulation in fish = time lag btwn regulation and environmental effect
d. Debate: b/c it comes form all these sources, why should we put ourselves at a competitive disadvantage internationally w/ stricter regulations?

e. MACT (max available control technology) went into effect for incinerators and combustors, yielded 90% reduction; same std was scheduled to go into effect for power plants

f. Bush administration threw it out, replaced w/ cap’n’trade, much longer time table for reduction

5) Inappropriate to impose adversarial system onto science

a. Data Quality Act used to attack regs, remove from public dissemination

III. Modern Approaches to Risk Management – How Safe is Safe? 

A. Overview
1) Once risk has been assessed & quantified:
a. Is the risk acceptable?

b. How should we manage it?

i. CBA

ii. feasibility
2) Primarily policy questions, rather than questions of science
3) Three types of regulatory statutes
a. Risk-benefit balancing (like a CBA, but benefits are benefits of chemical, and costs are the adverse health effects it causes); based on QRA
b. Health-based

c. Technology-based/Feasibility-limited 

B. TSCA – Toxic Substances Control Act

1) Gives EPA broad discretion to regulate “manufacture, processing, distribution, use, or disposal of any chemical substance on a finding that there is a ‘reasonable basis to conclude’ that such activity ‘presents or will present an unreasonable risk of injury to health or the environment.’”

a. Intended to allow EPA to regulate chemicals at all stages of life cycle; whereas other statutes only come into play at certain points (e.g. waste) or in certain media (e.g. water)

b. B/c statute provides such broad authority, the political compromise was to put significant procedural obstacles in the way of implementing it

i. The EPA must find risk to justify testing for risk

ii. Perverse incentive for companies not even to investigate risk before unleashing a new chemical

iii. TSCA has turned out to be so procedurally bound as to be practically useless

c. Risk-balancing statute

d. EPA must consider 


i. Benefits of the substance


ii. Availability of substitutes


iii. Reasonably ascertainable economic consequences of regulation

e. EPA must determine 

i.  What constitutes adequate protection?



ii. What is the least burdensome way to achieve it?

f. No requirement for formal CBA (b/c the data would never be sufficient)

2) Major features
a. Section 4: require testing on finding of unreasonable risk or substantial exposure
b. Section 5: Premanufacture notice requirement

c. Section 6: Authorizes EPA to take broad range of actions to protect the public from the risk; but must use least burdensome

d. Section 7: EPA may seize or otherwise protect against imminently hazardous substances

e. Section 8: EPA may require record-keeping

f. Section 9: EPA may refer chemical to other agencies for regulation if risks may be sufficiently reduced by actions of other laws

g. Section 19: authorizes judicial review

h. Section 20: authorizes citizen suits against violators or EPA fro failing to perform nondiscretionary duties

3) Process

a. Premanufacturing notice sent to EPA for each new chemical or significant new use of existing chemical

i. About 2,000 per year

ii. EPA must make information-intensive decision upfront

iii. Notice can be secret to protect trade secrets; enviros argue this provision is abused

iv. Hypo: if new chemical travels across border from Mexico to US in wastewater carried by river, is it an “importation” requiring notice?

v. If EPA determines no evidence of unreasonable risk, or simply doesn’t respond in 90 days, substance goes ahead

b. If EPA determines (1) there is evidence of risk (risk-based);
i. Either b/c HVC, high volume exposure; or highly concentrated exposure
ii. Or indications of toxicity
iii. Substantial probability is sufficient (std is not “more probable than not”)

c. Or if EPA determines (2) there is solid basis for concern;

d. Then Section 4 – Test the chemical


i. EPA may promulgate test rule; or negotiate
e. IF EPA determines there is an unreasonable risk, then EPA may institute least burdensome reg that will adequately protect against risk, including:
i. prohibit manufacture, processing or distribution in commerce;

ii. limit amounts, concentrations, uses;

iii. require labeling or record-keeping of it;

iv. prohibit or otherwise regulate any manner or method of disposal

f. EPA may always seize an imminently hazardous substance
g. Voluntary testing is proceeding slowly w/ all the existing chemicals already out there

4) Corrosion-Proof Fittings v. EPA (1991) [Ct rejects EPA’s asbestos ban]
a. EPA’s decision to ban based on 45,000 page record, 10 years of study

b. Ct threw it out- no judicial deference (extreme end of hard-look doctrine)
i. Since banning is most burdensome option, agency had to show it considered each of the other options; ct looks at them as a hierarchy (but EPA tends to use several in combination, doesn’t view them hierarchically)
(1) By choosing most burdensome option, EPA earned most toughest std of proof to justify

(2) It cannot stand if there is ANY other reg that would achieve an acceptable level of risk

(3) Here, EPA failed to show that no other reg would achieve the goal

ii. EPA must do risk-tradeoff analysis (risk-risk balancing); balance risks created by substitutes that must be used in place of asbestos (but isn’t that unrealistically resource-intensive?)

(1) If substitutes = carcinogens, no evidence this reg will increase safety 

(2) Where data on substitutes available, EPA must consider

iii. Unquantified benefits – Ct wants EPA to consider level of benefits in future years under diff regulatory schemes; b/c EPA didn’t quantify benefits of lives saved past 13 years, it overcounted those benefits (unquantifed benefits may be considered, but they were “never intended as a trump card”)
iv. EPA should consider benefits from time of illness, not time of exposure; few illnesses in immediate future due to long latency period, but costs to business incurred today (goes to CBA analysis & discounting) 
v. Costs of lives saved is simply too high to justify ban

c. Ct’s view: agency is overreaching, will cripple economically important industry
d. Harsh judicial review crippled compromise btwn broad grant of authority and stringent procedural requirements

e. Ct emphasizes that TSCA is feasibility-based; not a “no-risk” statute
f. After this decision, TSCA rule-making greatly impaired; hugely resource-intensive & a total crapshoot b/c EPA doesn’t know if it’ll get Chevron deference or hard look

D. Feasibility-Limited Regulation 
1) Based on relationship btwn harm, technology and degree of regulation
a. Eliminate as much of the risk as is feasible; control right up to the limits of feasibility (but doesn’t cross line into technology-forcing)

b. In the realm of scientific uncertainty, best feasible may be under or overprotective

c. Tendency for false positives/negatives – treat potentially harmful situation as if benign, and benign situation as if harmful

2) What do we mean by “feasible”?

a. Feasible = “capable of being done, executed, or effected” both technologically and economically (American Textile Mfrs Institute)
b. Technologically: “modern technology has at least conceived some industrial strategies which are likely to be capable of meeting the std, and which the industries are generally capable of adopting”

c. Economically: “reasonable likelihood that the costs of implementation will not threaten the existence or competitive structure of an industry, even if it does portend disaster for some marginal firms.”

d. Does this mean workers in economically struggling industry will be less protected than those in thriving industry (cars vs. microchips)?
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3) Feasibility vs. CBA

a. Most of the time, feasibility std will be more protective than CBA

b. Exception is when benefits of lives saved are so high they outweigh cost of sacrificing some industries (or even total ban); ultimately the conclusion Congress reached w/ asbestos, where deaths were 7 in 1000, unacceptably high

4) Risk-risk balancing/Risk-tradeoff analysis
a. W/o this analysis, new product may fail risk evaluation EVEN IF it would be safer substitute than many substances already out on the market

b. “Richer is safer” – industry would like EPA to also calculate lives lost through health effects of unemployment and poverty induced by new regs

c. Impossible data burden for agencies (how many statistical lives???); cts have generally resisted

5) Cost of control

a. Needed for both feasibility and CBA

b. Industry systematically overestimates the costs of regulation (strategic behavior)
c. Industry has much better access than regulators
d. Why not discount their estimates? B/c they’d sue, and it’s impossible to determine overestimation until after the fact (and sometimes it’s unintentional, compliance cheaper b/c new technology etc.)

6) Example: SDWA
a. Sets MCLGs as health-based (often zero); MCLs as close as feasible to MCLG
b. If strictest feasible reg “would not justify cost of complying” (under CBA), EPA may back down to cost-justified reg

c. Regulated entities: local govts, water systems 

d. Features of SWDA
i. Section 300g-1: EPA must promulgate MCLGs and MCLs for public water systems; regulations must be issued for each contaminant that may have adverse effect on health and is known or anticipated to occur in such systems 
ii. MCLGs = at the level at which no known or anticipated adverse effects on the health of persons occur and which allows an adequate margin of safety
iii. MCLs = as close as feasible to MCLGs

iv. Section 300g-2: authorizes states to assume primary enforcement responsibility

v. Section 300g-3: EPA must notify states of violations, take enforcement action against water systems if states fail to do so; public must be notified

vi. Section 300i: EPA has emergency powers to act against imminent and substantial endangerment

vii. Section 300j-7: judicial review of national regs in DC Cir, other action in Ct.App where petitioner resides

viii. Section 300j-8: citizen suits against violator and EPA
e. Arsenic example:

i. Data showed high lifetime risk (1 in 100 at 50ppb, the US std)

ii. Two competing risk perceptions:

1) If its really that bad, why aren’t we seeing people drop dead at higher rates?

2) Deep-seated public fear of carcinogens (intuitive – but irrational? Argument for scientific rather than public-directed risk assessment? But it may make sense to fear involuntary risks 

iii. EPA set MCLG at zero, initially proposed MCL of 5ppb, determined that was feasible (3ppb was possible)
iv. Shifted to 10ppb based on CBA (500 additional deaths – but it’s cheaper!); Bush administration delayed, but Congress overrode 
v. Maybe part of consideration was that this reg affects local govts, the money saved will be channeled to other services (if public welfare services, may help save lives that way – fire, police, etc.)

E. Health-Based Regulation

1) Regulate to achieve health objective – e.g. “protect public health” or “eliminate significant risk”

a. Example: NAAQS

2) De minimis risk and comparative risk assessment

a. Delaney clauses: require zero-risk, no carcinogenic additive in food, drugs or cosmetics; exempts whole category of risk
b. Public Citizen v. FDA (1987) – Industry sought approval of 2 dyes w/ extremely low risks (1 in 19 billion & 1 in 9 million); argued for de minimis exemption to the clauses

c. De minimis exemption based on comparative risk: goal of act is human safety, not served by banning low risk carcinogenic additives while allowing higher risk toxic additives 
d. But ct upheld the statute: Congress made the call, based on public demands and perceptions; given public fears and low benefits of additives, it’s a reasonable decision; Congress can always reconsider

e. Also, where would we draw the line as to what’s de minimis? Should be a political rather than a judicial judgment…


F. FIFRA
1) Market-entry statute; not particularly effective at removing dangerous chemicals already out there

2) Only regulates consumer use 

3) Process:

a. Manufacturer (or seller) registers pesticide w/ EPA

b. EPA determines if it 
i. performs intended function; and

ii. poses “no unreasonable adverse risks on the environment”; considers “economic, social, and environmental” costs and benefits (CBA)

c. Review has become more stringent over the years

d. Pesticide registered

i. General registration – labeling requirement
ii. Restricted registration – to certified applicators, particular geographic areas; labeling requirement

e. To cancel registration: administrative cancellation proceeding (formal adjudication)
i. Appears to cause unreasonable adverse effect on environment
ii. Substantial question of safety of registered pesticide – consider likelihood of occurrence and seriousness of harm
f. Agency may suspend use during proceeding
i. Emergency ban – immediate removal, undefined time, more immediate harm?

ii. Ordinary suspension –  imminent hazard, 6 months, likely to result in unreasonable adverse effect (weigh costs against benefits); substantial likelihood of serious harm

iii. Or no ban, just go through proceeding
4) ALAR case study

a. NRDC study: 
i. Focused on first 6 years of life

ii. Higher consumption + higher vulnerability

iii. Estimated 4,700-6,000 child cancer mortalities over 6 years

b. EPA study:

i. 18-month period, age-independent

ii. Older study, but much larger sample

iii. Found 200 excess cancers over 6 years

iv. Risk-risk comparison: much lower risk than toxic air emissions, hazardous waste

c. And what about farmworkers? Nobody looked at them, but:

i. Assumptions based on average male, not female or 12-year-old

ii. 20.9 cancer deaths in 100,000, higher than industrial average

d. Risk perception

i. Scientists argue some risks too low to worry about; publics risk-risk perception is skewed by irrational cancer fears
ii. Risk of regulating by fiat, responding to public’s fears rather than true dangers

iii. But if we know it’s a carcinogen, why expose ourselves unnecessarily?

iv. Not just about risk, but risk distribution, voluntariness, knowing acceptance, type of harm (derad factor)
v. Scientific advisory panel dominated by industry scientists

e. Chemical already on market; much harder to remove

i. Burden shifts to govt to prove unsafe, even though it was approved before we had data on carcinogenicity 

WASTE MANAGEMENT
Resource Conservation & Recovery Act – RCRA
I. Overview of RCRA 
A. Why a federal statute?


1) Waste is traditionally a local matter


2) Not really a strong justification for shifting it to fed arena



a. Protect economically vulnerable states


b. Some migratory potential (e.g. groundwater)

B. Goals

1) Make land disposal of wastes safer

2) Incentivize waste reduction, technology forcing (increase costs of disposal, promote alternatives to disposal, e.g. redesigning production processes)

3) Reduce waste

4) Minimize direct regulation of production processes 

5) Encourage recycling (hence recycling facility exemptions)

6) Maintain substantial state responsibility 

7) Ultimately phase out land disposal of toxics (prevent creation of future CERCLA sites); reduce the number of TSDs
C. Major features:

1) Subtitle C: Hazardous waste management (cradle-to-grave waste tracking)
a. Identification & Listing; EPA develops criteria

b. Regulation of waste generators – record-keeping and manifest

c. Regulation of waste transporters – manifest system
d. Regulation of facilities that Treat, Store, or Dispose of Hazardous Waste (TSDs) – sets stds for safe handling, prohibits land disposal unless EPA determines such disposal is protective of human health & environment, minimum technology requirements, corrective actions for hazardous releases

e. Permit requirements for TSDs (from EPA or states) 

2) Subtitle D: State/regional solid (nonhazardous) waste management plans
3) Authorizes Enforcement Actions, EPA Suits Against Violators, Citizen Suits, Judicial Review (in D.C. Cir) 
4) Subtitle I: Regulation of Underground Storage Tanks
D. Statutory Triggers
1) Material must be a waste (not useful product; not material to be recycled)

2) If hazardous, Subtitle C applies

3) If non-hazardous, Subtitle I or D apply

4) Three classes of regulated entities 

a. Generators – owners/operators


i. But if generator stores on site for too long, does it become a TSD?

b. Transporters (800,000 shipments/day)

c. TSDs

5) TSD status very burdensome


a. Tough permitting process


b. Heavy financial, post-closure requirements


c. Extremely hard to site facility, community opposition (2-4 year fight)


d. Ideally, avoid TSD status 



i. Export the waste



ii. Redirect it into water, comply w/ CWA



iii. Delisting petition



e. Stoll strategies

6) Siting


a. Purely a local decision – state, county, municipality


b. Cannot be challenged under RCRA; but Civil Rights challenges

7) Imminent hazard authority

a. Applies more broadly than “hazardous wastes”

b. Some overlap w/ CERCLA

c. Essentially federal codification of nuisance law

8) Citizen suits

a. More powerful provision than other envi laws; may sue over imminent hazards

9) Unlike toxics, hazardous material dealt with by RCRA is known to be dangerous; no uncertainty 

E. Critique

1) Underinclusive – more truly hazardous waste is exempted out than is included

2) Overinclusive – mixture and derived-from wastes are less toxic than many excluded wastes 

II. Applying RCRA

A. Is the material a “solid” waste?
1) Any garbage, refuse, sludge from waste treatment plant or air pollution control facility
2) Other discarded material including:
a. Solid, liquid, semi-solid, or contained gaseous material

b. Resulting from industrial, commercial, mining, and agricultural operations and community activity

c. So if “solid” doesn’t mean solid, what do the rest of the words in the statute mean?

3) Statutory exemptions (not “waste”)

a. Domestic sewage
b. Industrial wastewater discharges under CWA

c. Irrigation return flows

d. Mining wastes not removed from the ground (applying RCRA would bankrupt the mining industry)

e. Nuclear material

f. Certain high volume waste (for further study)

4) Regulatory Exclusions
a. Material specific (household wastes, agricultural wastes, utility, etc.) – problematic, but too difficult to deal with
b. Process specific (used as ingredient or feedstock, substitute, closed-loop recycling) – b/c material still part of production process; but must distinguish btwn legit reuse/recycling process and subterfuge

c. Facility specific (overaccumulated prior to recycling, reclaimed and reused in production)

5) Recycled Materials 

a. WASTE if:

i. Used in a manner constituting disposal

ii. Burned for energy recovery or used to produce fuel

iii. Reclaimed (processed to recover a useable product or regenerated); or accumulated speculatively

b. NOT WASTE if:

i. Used as an ingredient in industrial process to make a product

ii. Used/reused as an effective substitute for a product

iii. Reclaimed and returned to original process, but only if tank storage is used and reclamation process occurs in a closed-loop system that does not involve combustion
iv. No reclamation, closed-loop reclamation – don’t want “treatment” by another name
c. Is recycling = discarding?

i. Industry wanted intent-based definition: it’s not a waste until we no longer want the material

ii. EPA saw as huge loophole; wanted definition based on material being part of waste stream, environmentally damaging

iii. Ct first went w/ industry definition, then reconsidered

iv. Currently, it’s not a waste IF:

(1) Industry does not typically discard

(2) Replaces a material whose composition is similar

(3) Recovery practice is related to the principal activity of the facility (e.g. recovery of silver by photo developers probably wouldn’t qualify)
(4) There is secure handling before reclamation
(5) The material is not accumulated for a great length of time

B. Is the Material Hazardous?

1) Listed



a. Too many chemicals out there to list them all


b. Some industries tend to generate listed wastes, others don’t

2) Characteristic

a. Ignitability

b. Corrosivity

c. Reactivity

d. Toxicity 

e. Characteristic wastes = hazardous only so long as they exhibit that characteristic; not subject to mixture or derived-from rules

3) Mixture – Wastes mixed with listed wastes

4) Derived – Wastes derived from listed wastes 

a. E.g. fly ash residue from incineration of wastes 


b. Includes leachate from landfills
C. What Type of Facility is Being Regulated?

1) Generators

a. Determine if the waste is hazardous
b. Get ID# for the waste [once waste exists, we want to know what it is and where it goes at all times]
c. Track movt of the waste w/ manifest system (recording & reporting); complete multiple-copy manifest that travels w/ the waste

d. Planning, training, & inspection – waste management & response

2) Transporters

a. Get ID#

b. Track waste w/ manifest system (recording & reporting)

c. Train personnel & planning – waste management & emergency response

d. Package marking, labeling, and transport vehicle placarding 

3) TSDF owners/operators
a. Identify hazardous wastes
b. Get ID#

c. Track waste w/ manifest system (recording & reporting)

d. Train, plan, preventative measures inspection – waste handling & emergency response

e. Security, manage waste, adequate design & operation 

f. Monitoring, closure, & post-closure care

g. Ensure financial responsibility for closure, post-closure care
h. When a release occurs, EPA can order emergency corrective action – basically gets treated as a Superfund site

i. Overall, extremely onerous requirements

j. Very expensive permitting process = only large corporations can afford to go through it (no mom’n’pop TSDs)

D. Strategies to Avoid TSD Status

1) Redirect waste stream so that it’s an air or water pollutant; those permits are easier to get (e.g. redirect into a POTW (publicly owned treatment works) subject to a NPDES permit)
2) Export the waste


a. Shipper notifies EPA, EPA notifies destination country


b. If receiving govt gives consent, EPA must approve shipment

3) Seek delisting – petition EPA, show that at your facility, waste not truly hazardous; even though it flunked characteristic test (expensive, notice-and-comment, takes about a year)
4) Change manufacturing process to eliminate waste

5) Stoll Strategies (p. 356)

a. Store for <90 days; recycle or reclaim on site; TSD status not triggered
E. RCRA Land Disposal Ban: TSD May Not Dispose on Land Unless: 

1) It meets no migration requirements

a. No Migration Variance

i. Deep well injection of untreated wastes

ii. No migration out of geological formation for 10,000 years or until no longer hazardous

2) Or it meets treatment requirements: 
a. BDAT (best demonstrated available technology) for destroying, extracting, immobilizing hazardous constituents in waste

b. Incineration is technology-based but written in performance terms (levels of reduction)

c. Can require treatment below characteristic levels

F. Considerations for New Facilities


1) Siting schemes


2) Siting controversies – citizen suits, Title VI

Siting Controversies – LULUs (Locally Undesirable Land Uses)
I. Developing Siting Schemes

A. Considerations
1) Hard science criteria + soft social science

a. Not surprising which one carries more clout

b. Some states don’t believe they have the authority to consider soft criteria
c. NM explicitly does, following the Rhino decision 

i. NM’s solid waste regs now include EJ considerations, look at disparate impact
ii. Anti-concentration: don’t site where there are already 5 facilities w/.in a given area (but how large an area)? Actual guidance insufficient 

2) Interest Groups

a. Local govts 


i. Want to preserve local zoning laws, local control; keep out LULUS 

b. EJ activists

i. Generally prefer state control to local govts (foster NIMBYism)

ii. Compensation & monetary inducements = blood money; unfair and immoral for the affluent to pay the disadvantaged to accept unreasonable risks

iii. Replace NIMBY with NIABY – pollution reduction

c. State EPAs

i. Avoid long and messy court battle

ii. Responsible for ensuring siting consistent w/ RCRA requirements, includes provisions for permits, technical analysis, compliance evaluation, enforcement, public participation, information disclosure & sharing

iii. Scheme must not be so lax as to be vulnerable to blanket veto nor so strict as to effectively prohibit treatment, disposal, and storage in the state (dormant commerce clause concerns)

d. TSD owners/operators

i. Target EJ neighborhoods b/c it’s cheaper 

ii. Use proxy characteristics (low-income, rural, “Catholic”)

iii. Most desirable sites = neighborhoods in racial transition, no community cohesiveness 

e. Waste generators


i.  Want cheapest possible disposal options


ii. Want to avoid on-site disposal b/c RCRA so burdensome

f. “Officious academics”


i. Want expensive disposal to encourage pollution reduction

3) Mechanics

a. Who chooses the site (developer, municipality, county, state inventory)?
b. Who decides site appropriateness?

c. Are local zoning law pre-empted?

d. How structure public participation?

e. Does anyone get veto power over site (governor, local govt), and under what circumstances?

4) Criteria

a. Environmental criteria – topography, soils, geology, hydrogeology
b. Impact on nearby community

c. Degree of local opposition

d. Demographics of local community – socioeconomics, racial composition, population

e. Impact on natural resources

f. TSD owner/operator characteristics – financial capability, past management practices, environmental reputation, number of lawsuits filed against it
g. State’s need for a facility

h. Consider benefits received by community (employment, better emergency response, lower property taxes b/c lower property values)?

5) Incentives 

a. Monetary incentives

b. Community control incentives

c. Support incentives

d. Trade-off in risk reduction

e. Who receives incentives

6) Fairness considerations

a. Equal distribution of sites? Or equal chance of getting site in your neighborhood?

b. More rigorous stds for vulnerable communities? Must show compelling justification to site there?

c. Make community demographics/dynamics part of the criteria – including transitions, ethnic shifts, community cohesion

d. Remediate past/existing racial disparities in risk exposure? Facially unconstitutional – but can we use other data to get at the underlying problem – e.g. historical under-enforcement of envi laws, etc?

e. To what extent does the site create the community? Large study undermined the idea that neighborhoods w/ toxic sites undergo more turnover than others

7) EPA-mandated procedural requirements

a. RCRA leaves siting schemes to the states; but EPA sets minimum requirements 

b. State must complete technical analysis of all proposed sites prior to selection

c. Full public participation

d. State must not allow process of site selection to be hampered by blanket local vetoes 

8) No use of fed $ to cause or exacerbate racially disparate impacts
9) Fundamental disjunct btwn expert/media analysis of risk vs. community perception; community experiences impacts (cancer clusters, birth defects, increase in encephaly) but maybe not scientifically provable

B. Common siting schemes

1) Super-review
a. TSD developer selects prospective site, applies for permit w/ state EPA

b. Agency evaluates envi impact

i. Must meet hard criteria; sometimes soft as well; requirements vary by state

c. Application reviewed by special siting board


i. Made up of experts + local representatives


ii. Goal: community legitimacy, voice concerns and eliminate local opposition


iii. But ultimately board can pre-empt local govts

d. Goal: attempt to minimize political expediency, emphasize envi safety

e. Does not prevent discriminatory siting – developer chooses the site, and looks for sites w/ lower land values, less opposition
2) Site Designation
a. State creates inventory of possible sites (may be by board or agency)

i. By expert evaluation, or by submissions from local govts


ii. State may avoid concentration of sites 

b. State solicits comments on potential sites

c. State makes final selection

d. Less potential for envi racism b/c state not motivated by profit; but influential communities can still skew the process in their favor

3) Local Control

a. Least common approach (just CA and FL)

b. Local community empowered to pre-empt siting; zoning ordinances may not be overruled by the state

c. Fosters NIMBYism and envi racism
4) Incentives

a. State requires compensation to host community


b. Attempt to eliminate opposition; internalize social costs


c. Sometimes backfire, increase local opposition when perceived as bribe 

Comprehensive Environmental Response, Compensation, & Liability Act – CERCLA/Superfund
I. Overview of CERCLA

A. Principles & Development

1) In response to Love Canal; 4 years after RCRA


a.  1986 SARA amendments (innocent purchaser defense, Brownfield amendments)
2) Major extension of common law tort principles

a. Based in strict liability for abnormally dangerous activities

b. Backward-looking, remedial and compensatory

c. Preventative aspect: deter creation of more superfund sites w/ harsh liability

3) Determines 
a. How clean do we clean the site? 


i.  Immediate removal


ii. Long-term remediation 

b. Who’s liable (PRPs)?

c. How do we apportion that liability among PRPs?

4) The only law we have to systematically respond to releases of hazardous wastes into the environment; but not equipped to deal with toxic sites as large as New Orleans 

5) Statutory trigger: release or threat of release of hazardous substance into the environment (broad, not limited to wastes)
6) Fed-state partnership: state EPA may be the agency implementing 
7) Initial legal challenges = retroactivity (but ct held that’s what Congress intended) and commerce clause

a. Faded for a while, but are hot again; commerce clause challenges as applied (not every site affects interstate commerce; like the hapless toad…)
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B. Major Provisions

2) §101 – Definition of “hazardous substance” and “release”
a Hazardous broadly defined; but specifically exempts petroleum

b Release = spilling, lacking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment

3) §103 – Notification requirements: releases must be reported to Nat’l Response Center

4) §104 – Response Authorities: president may undertake removal or remediation actions consistent w/ Nat’l Contingency Plan to respond to actual or potential releases

5) §105 – Nat’l Contingency Plan: established National Priorities List, facilities presenting greatest danger to health, welfare, or environment based on hazard ranking system (HRS)

6) §106 – Abatement orders: authorizes administrative orders requiring abatement of actual or potential releases that create “imminent and substantial endangerment to health, welfare, or environment” 
7) §107 – Liability: 
a. Current owners and operators of facilities where hazardous wastes are released or threatened to be released

b. Owners and operators of facilities at the time substances were disposed

c. Persons who arranges for disposal or treatment of such substances

d. Persons who accepted such substances for transport for disposal or treatment.

e. These parties are (jointly/severally) liable for:

i. All costs of removal or remedial action incurred by the fed govt not inconsistent w/ NCP

ii. Any other necessary costs of response incurred by any person consistent w/ the NCP

iii. Damages for injury to natural resources

iv. Costs of health assessments

8) §111 – Superfund: created to finance govt action and reimburse private parties for costs of carrying out NCP
9) §113 – Judicial Review & Contribution: No pre-enforcement judicial review of response actions or abatement orders; authorizes private actions for contribution against PRPs
10) §121 – Clean-up Stds: preference for remedial actions that permanently and significantly reduce the volume, toxicity, mobility of hazardous substances; remediation must be protective of health & environment; permanent solutions to maximum extent practicable 
11) §122 – Settlements: sets stds for settlements w/ PRPs

C. CERCLA Process

1) Release/threatened release of hazardous substance

2) EPA has three options

a. Use “imminent hazard” provision of RCRA

b. Order abatement under CERCLA §106 – agency has plenary authority to demand clean-up in the case of any “imminent & substantial endangerment”; they may order any PRP to clean up mess, regardless of ultimate liability


i. If PRP refuses to comply, liable for treble damages

ii. You better have damn solid good faith defense if you refuse

iii. But if PRP complies and is not liable, reimbursed from Superfund

c. Clean up site using Superfund; sue PRPs for cost recovery
i. Better approach if parties recalcitrant or incapable

ii. But fund being depleted

3) Cost recovery or contribution action – go after the PRPs
a. Joint & several liability; each liable for the whole amount (hence the focus on allocation)
b. Very relaxed causation requirement – big shift from traditional tort – if you sent wastes to the site, and wastes like those you sent were found there, you’re a responsible party

D. How clean do we clean it?
1) Two levels:
a. Removal action – immediate, emergency

b. Remedial – longer term, more permanent basis

ii. Site must first be listed on National Priority List (NPL), pursuant to NCP

iii. NCP specifies roles of states and fed govts in responding to releases

iv. NPL ranks sites using hazard ranking system to evaluate relative hazards to health & environment

v. Sites ranking above a certain score are placed on the NPL

vi. Without NPL listing, Superfund monies can only be used for removal, not remediation 

2) Clean-up Process

a. Preliminary assessment
b. Site inspection

c. RI/FS (remedial investigation/feasibility study) – intensive site investigation & analysis

d. Public & agency comment period

e. ROD (record of decision) – clean-up plan finalized

f. RD/RA (remedial design/remedial action) – to implement remedy laid out in ROD and satisfy ARARs
3) Standards – determining ARARs (applicable or relevant and appropriate requirements)
a. What would be “appropriate” under the circumstances of the release? Medium into which the substance is released? State or federal law?

b. How clean “should” the water/dirt be, but for the existence of a Superfund site? (e.g. would it be drinking water? Not that clean?)
c. If treating on site, borrow fed and state stds applicable to emissions and wastes (air permit stds, RCRA permit stds)
d. If offsite disposal – must be RCRA-permitted facility that is certified not to be releasing hazardous substances

e. Look to land uses 
i. if industrial area, may hold clean-up to lower std and then put deed restriction (land may never be used for residential)


ii. Alternative Contaminant Level – assumes no one’s ever going to use it again (allows much higher risk level, e.g. 1 in 100 instead of 1 in 1,000,000); distributional concerns, lock contamination into vulnerable communities

iii. “Cadillac clean-up” = site cleaned up to dirt-eating level (obviously much more expensive)

d. Statutory preference for actual treatment, permanent clean-up under §121 (e.,g. dig up the dirt and treat it; pump-and-treat groundwater)

i. But not actually defined by statute


ii. EPA has considerable discretion

e. Brownfield reforms (2002)
i. B/c of harsh CERCLA liability, no one wanted to but even minimally contaminated sites; perverse incentive to contaminate new sites instead of using old ones, incentivized sprawl over infill

ii. De micromis exemption – 110 gallons/200 pounds

iii. Municipal Solid Waste exemption


(1) Residential properties


(2) Small businesses (<100 employees)


(3) Non-profits (<100 employees) 

iv. Limited Ability to Pay


(1) Alternative payment methods


(2) Necessary & appropriate


(3) Overall financial condition

v. Contiguous property owner protection – No liability if source of contamination is from adjacent property (and migrated onto yours)
vi. Prospective purchaser exemption 
(1) Post-2002: if buyer knowingly buys contaminated site, cooperates w. clean-up, EPA will give “comfort letter,” limit liability to agreed-upon amount

(2) Must use all reasonable care to stop release; make all appropriate inquiries 


(3) Windfall lien – EPA gets to keep profits due to clean-up if cleaned-up site sold

vii. Brownfield $$ available to cover the transaction costs of selling these sites
4) Nine Factors
a. Threshold criteria


i. Overall protection of health & environment



ii. Compliance w/ ARARs 

b. Balancing Criteria


i. Long-term permanence/effectiveness


ii. Reduction of toxicity/volume/mobility


iii. Short-term effectiveness


iv. Cost

c. Modifying criteria


i. Ease of administration


ii. State acceptance


iii. Community acceptance 

5) Exceptions to ARARs under certain circumstances 

a. Part of larger remedial action will achieve ARARs


b. ARARs would increase risk to health


c. Technical impracticability


d. Alternative attaisn equivalent std of performance


e. If a state std is ARAR, it has been applied inconsistently


f. Cost is disproportionate to benefit 

6) Disposal Techniques

a. Landfill 

i. Formerly – built on sand base to filter leachate

ii. Now – multiple medium layers (clay, high density polyethylene, methods to remove & treat leachate, monitoring wells)

iii. Still a high risk of leaks 


b. Incineration

viii. Rotary kiln, liquid injection, fluidized bed, infrared

ix. Produces as much as 30% ash, itself hazardous

x. Mobile or stationary

xi. Fear of hazardous emissions


c. Other Thermal Processes

i. Thermal Desorption – high heat, no combustion, gases collected on carbon or put through incinerator

ii. Plasma Torch – very high temperatures (5,000-15,000C) form acid gases that are removed by srubbers

iii. Vitrification – high temperature electrodes “melt” the wastes (like making glass); organics need secondary treatment

II. CERCLA Liability – Potentially Responsible Parties


A. PRP Categories & Defenses
1) Present Owners & Operators

a. Always liable, unless defense applies

b. Defenses: Act of god (e.g. Katrina), war (e.g. twin towers), or third party not in a contractual relationship (“midnight dumper”)

i. But note that who you bought/leased it from – and the people before them in chain of title – ARE in contractual relationship 

c. Lender liability

i. Only liable if lender actively participates in financial management to a degree indicating a capacity to the corporation’s treatment of hazardous wastes

ii. Ability to control insufficient; must be actual control (including decisions on waste disposal)

iii. Exempt if they hold indicia of ownership primarily to protect security interest 

d. Involuntary acquisition – inheritance, bequest, or involuntary acquisition by govt

e. Innocent purchaser defense – expanded by SARA amendments

i. No actual or constructive knowledge of presence of hazardous substances at time land was acquired

ii. But must have undertaken “all appropriate inquiry” into previous uses and ownership of the property consistent w/ good commercial or customary practice to minimize liability (see criteria below)

iii. Very difficult to satisfy 

f. Bona fide prospective purchaser or contiguous landowner (brownfield amendments)

g. Ten Criteria to consider in analysis of whether “all appropriate inquiry” was taken (innocent landowner or prospective purchaser)

i. Results of inquiry by environmental professional

ii. Interviews w/ past & present owners/operators

iv. Reviews of historical sources (chain of title, building records, land use records)

v. Searches for clean-up liens

vi. Review govt records regarding waste disposal

vii. Visual inspection (including of adjoining properties)

viii. Specialized knowledge/experience of buyer

ix. Price in relation to property value of uncontaminated land

x. Reasonable ascertainable/commonly known information

xi. Degree of obviousness of contamination

2) Past Owners/Operators (at time of disposal)

a. Question of passive interim owner liability – is person liable who owned the land at a time when wastes deposited before their ownership continued to leak or spill? (passive migration = release?)
b. Circuits split on this question; some limit liability for passive owners

3) Generators (arrangers)
a. Liable when

i. Shipped hazardous substance to the site

ii. Substance like that shipped was present at site

iii. Hazardous substances has been released at the site.

b. Must have arranged for disposal of substance to facility (i.e. anywhere the waste ends up)

c. Defense: action was selling a useful product, not disposing of a waste
d. Ct looks at both conceptual (did generator think it was a waste?) and policy considerations

e. NY v. GE – GE sold PCB-laced spent oil to dragstrip to use for dust control; ct held it has “arranged for disposal”
f. But Florida Power & Light – purchased electrical transformers containing PCB-laced oil, used then 40 years, then discarded into Superfund site; ct held that the company that built the transformers no longer liable

4) Transporters 

a. Transporter must have played some role in selecting site; not merely followed orders
b. But even providing a list of possible sites for generator to choose from is “participating”


B. Applying Owner, Operator, & Generator Liability
1) NY v. Shore Realty (1985) [Condo dreams on the toxic peninsula]

a. Shore knowingly bought severely contaminated land; his environmental consultant called it a “time bomb”; the state refused to waive his liability

b. After purchase, the previous tenant remained and kept dumping; Shore ignored the problems, did nothing to remediate 
c. Shore is in contractual relationship w/ previous owners, since he bought it from them (and certainly w/ his tenants) 

d. The only way to get out of chain-of-title liability is w/ innocent purchaser defense – clearly inapplicable b/c he had actual notice

i. Innocent purchaser must have no notice

ii. Must complete Phase I environmental audit, investigate further if red flags

iii. Due diligence = inquiry in relation to what you know, what the site indicates 

e. Shore could’ve tried for prospective purchaser exemption on the front end, but he didn’t; and he failed to take any steps to remediate the situation

f. Ct holds CERCLA “unequivocally imposes strict liability on the current owner of facility from which there is a release or threat of release” – regardless of causation
g. Why such a broad liability net? Incentivize discovery and reporting of releases; fold the costs of the investigation into the transaction costs of the purchase (critique: this impairs alienation)

2) US v. Bestfoods (1998) [Parent-subsidiary shenanigans]
a. CERCLA had disrupted many tort principles, business expectations – question was whether it had disrupted std rules of parent-subsidiary liability?

b. Ct held that it had not 


i. Would have had to do so explicitly


ii. Therefore no liability attaches to Bestfoods based on its control of subsidiary 

c. Traditional rule: parent corporation not liable for acts of subsidiaries UNLESS corporate veil pierced (i.e. ct determines that corporate façade was being used to commit fraud, or purely as sham – then personal liability of principals (or parent) attaches)
d. Under CERCLA, parent corporation only liable IF:
i. Pierce the corporate veil (indirect liability); or

ii. It is deemed an operator (direct liability) b/c it exerted direct control over the operations of the subsidiary; specifically, the waste disposal operations

e. Dual hat question – if parent & subsidiary share board members, which hat were they wearing when they made waste disposal decisions?
i. Presume they were wearing appropriate hat

ii. Look to the norms of corporate behavior – does it make sense for someone wearing that hat to be making those decisions?

iii. Stds differ by state – states and feds have diff rules for veil piercing (generally follow state law)
f. Any time corp is tagged as liable, ask whether we can also reach its parent
3) Predecessor corporation
a. Same issues as parent-subsidiary; under what circumstances can we hold predecessor liable?

b. If Corp A sells all assets to Corp B, A probably not liable

c. BUT if Corp B retains many of the officers, etc such that it’s a “de factor merger,” then A may be liable even if A did not directly participate in contamination

4) Individuals may also be liable if

a. Individual had authority to determine whether hazardous wastes would be disposed of and the methods of disposal

b. Individual actually exercised that authority either by personally performing the tasks necessary to dispose of the hazardous wastes or directing others to perform those actions 

c. OR if individual is “alter ego” of corp – veil piercing theory

5) Govt entity may also be liable if it exercised “actual” control – i.e. if it determines what product is produced, level of production, price, and to whom it is sold

6) US v. Aceto (1989) [Convoluted tolling arrangement doesn’t alleviate generator liability]

a. CERCLA’s biggest expansion of liability = to non-negligent generators (anyone who arranged for disposal, treatment, or transport of hazardous substance); powerful incentive to take responsibility for careful management of dangerous materials

b. Aceto shipped technical grade pesticides to Aidex; Aidex formulated into commercial grade; Aidez sent formulated pesticide back to Aceto or Aceto’s customers; Aceto maintained ownership of the chemical throughout the process

c. Hazardous releases at Aidex site

d. Aceto argued it didn’t “arrange for disposal,” but sold a useful product
e. Ct held Aceto was arranging for disposal – multi-faceted analysis; must look beyond the mere intent of the corp transferring the materials
i. Aidex worked “at direction of”

ii. Aceto retained title/ownership throughout

iii. Knowledge: Aceto knew that waste was inherent in the process, that releases would inevitably occur (but how far does this extend – is producing a chemical an inherently dangerous activity?)

iv. Temporal gap was tight (compare to Florida Light & Power, 40 year gap btwn sale and disposal too long for liability to attach)

f. Note that circuits are split – 7th Cir in Hines v. Vulcan Materials didn’t find liability for Vulcan even when it helped design and build his facility, trained and licensed his business; ct there held Vulcan did not decide how the substance would be disposed of (all elements but retention of title parallel Aceto)
g. 3rd Cir stated most important factors:


i. Ownership or possession; AND

ii. Knowledge; OR

iii. Control.
h. Aceto can be read broadly (agency) or narrowly (in this case, tolling was close to a sham transaction) 

III. CERCLA Liability – Allocation of Liability Among PRPs

A. Reduction in Liability (partial defenses) – to alleviate harsh liability 
1) De minimis contributor settlements
a. Settle early w/ EPA

b. Pay a premium over their share to avoid paying any more later

c. Thumbscrew provision: if you don’t take the first settlement offer (e.g. your share + 1%), the premium goes up (your share + 5% next time around)

2) De micromis contributor exemptions

3) Recycler exemptions
4) Municipal owners of landfills (enforcement policy)

5) Certain generators of municipal waste (municipalities, residential owners, small businesses, nonprofits)

6) Ability to pay
7) Fiduciaries (to the extent of assets) 
8) In contribution action, burden on party seeking contribution to prove exception doesn’t apply


B. “Strict, Joint, and Several” Liability

1) CERCLA written to parallel CWA liability – cts have uniformly interpreted as strict, joint, & several

a. UNLESS D can demonstrate that the harm is divisible

b. Strict liability puts burden on industry creating the risks

2) O’Neil v. Picillo (1989) [Crazy dump site in pig farm catches fire, massive contamination]
a. EPA cleaned it up, sued for cost recovery; all but 2 generators entered into settlements 

b. The remaining Ds argued unfair to hold them liable b/c their contribution was small, and divisible; if they could isolate the costs of clean-up their contributions caused, they should only have to pay that much
i. Ds identify a handful of drums as theirs – but no evidence that those were the only wastes they sent the site! Just the only drums that could be positively ID’d after the fire and years of leaking
ii. Even if they had been able to prove how much they sent to the site, it’s not about dividing costs, but rather harm
c. If the D’s waste commingled with the other substances at the site such that the HARM is not divisible, then joint & several liability applies
d. Ct shoots down EPA’s argument that harm can never be apportioned b/c the harm that EPA prevents by acting couldn’t have been (cts deal in actual, not speculative harm)

3) Divisibility
a. Geographic (diff hotspots in diff locations, and D proves sources)

b. Chemical

c. Temporal (based on # of years each party dumped, assuming fairly regular rate, same type of stuff, etc.)

d. Extremely difficult to prove; D must show

i. There are distinct harms; or

ii. There is a reasonable basis for determining the contribution of each cause to a single harm.


C. Allocation of Liability: Cost recovery vs. Contribution 

1) Once there’s a pool of jointly & severally liable PRPs, how do we allocate costs among them?

2) Who can sue whom?

a. If govt incurs response costs: it may sue PRPs in § 107 cost recovery action

b. If non-PRPs incur response costs (innocent citizens; states): they may sue PRPs in § 107 cost recovery action

c. If PRPs incur response costs:
i. They may NOT use § 107 – don’t want to give them the benefit of j/s recovery

ii. They might be able to sue other PRPs in §113 contribution action; allocation based on equitable factors, not j/s liability

d. sd

3) UCATA (uniform contribution among tortfeasors act)

a. Pro tanto rule (to that extent; as far as it goes)

b. Non-settling PRPs absorb the loss (orphan shares + low settlements); but the settlers have to pay premiums above their “fair share”

4) UCFA (uniform comparative fault act)


a. Proportionate credit rule in subsequent contribution action

b. Non-settling PRPs get equitable share 

5) § 113 added w/ 1986 SARA amendments – courts “may allocate costs among liable parties using such equitable factors as the ct determines are appropriate”

a. Determine equity w/ Gore Factors
i. Relative fault
ii. Ability to distinguish contribution 

iii. Amount of hazardous waste involved 

iv. Toxicity of that waste

v. Degree of involvement

vi. Degree of care exercised by the parties 
vii. Degree of cooperation

viii. Financial resources

ix. Economic benefits received from activity

x. Knowledge/acquiescence in contaminating activities

xi. Contracts btwn parties 
6) Cooper Industries, Inc. v. Aviall (2004) [No contribution suit until EPA sues for compliance]

a. Aviall, current owner, learned both it and former owner Cooper had contaminated the property; it reported
b. TX EPA threatened enforcement; Aviall began voluntary clean-up (why incur unnecessary attny’s fees? assumed it could get contribution down the line)

c. S.Ct applied literal reading of § 113: “Any person may seek contribution from any other person who is liable or potentially liable under §107 during or following a civil action under [106 or 107].”
i. Strict textualist view focused on “during or following” (but such a reading undermines the purpose)
d. Evolution of 113:

i. Before it was added in the SARA amendments, PRPs sued one another under the implied c/a for contribution under107; this made 107 actions extremely complicated and cumbersome, EPA had to wait a long time for its money

ii. With 113, SARA codified the approach being taken by the court, which was to separate out allocation from cost recovery to simplify cost recovery

iii. That’s why it was drafted w/ specific reference to 107 – originally, these suits didn’t happen outside 107 actions

iv. Cts began to deny PRPs access to 107s (don’t want them to have j/s liability), incentize use of 113

v. Over the years, it became so standardized, that companies would initiate  voluntary clean-ups w/o waiting to be sued, on assumption that they could recover through 113

e. Post-Aviall…

i. Emphasis on judicially approved settlements

ii. Maybe industry seeks “friendly” 106 or 107 enforcement actions

iii. Drastically complicates the agency’s administrative role in moor sites, where before it merely had to threaten and allow voluntary clean-up to occur independently; now EPA must be heavily involved in all
iv. May drive voluntary clean-up suits back into 107 (one dist ct has already approved such a tactic in Vine Street, 2005)

7) Lingering procedural complexities:


a. 107 not for PRPs b/c they should use 113


b. 113 for PRPs, but Aviall – not for PRPs who undertake voluntary clean-up

8) US v. Vertac (1999) [J/s liability hits home for the two PRPs left standing]

a. Hercules operated site 1961-1976; Vertac from 1979-1986; Uniroyal sent TCB to site under tolling arrangement, source of dioxin waste at the site

b. Vertac went belly-up; Hercules and Uniroyal left holding the CERCLA liability bag, arguing over allocation

c. U seeks volumetric allocation
i. U only responsible for 0.87% of production; 1.76% relative to H

ii. But allocation of production is not allocation of WASTE (they didn’t send waste to the site, they sent TCB, a product to be formulated); if they could prove their proportion of the waste was that small, they could probably get a de minimis settlement
d. H countered w/ geographic, mini-site allocation


i. But there was cross-contamination & mingling throughout

e. H argues that since dioxin was most expensive part of clean-up, and since it didn’t contribute any of that waste, it shouldn’t have to pay for dioxin-related costs; legit argument, but ct rejects it
f. Ct uses volume as its starting basis, adjusts from there – using the Gore factors

i. H much more involved w/ the site than U
ii. But H get points for good behavior during clean-up process

g. U gets an upward adjustment

i. B/c the dioxin did add a substantial element to the clean-up

ii. And b/c U was not as cooperative as H – it tried to assert a “useful product” defense rather than clean up immediately (but doesn’t this put a party in a bind if they truly believe they have a well-founded defense? Will asserting it tar you as uncooperative?)

h. Ct does not take into consideration that both U and H were more cooperative and careful than V; nor that they lacked knowledge of the hazards while they were creating them
i. It’s all about the relative liability, between the two of them
j. Equitable allocation different from apportionment – proportionally, H only responsible for 26% of total; but that would leave 75% as orphan share to be picked up by the taxpayers
AIR POLLUTION CONTROL
the Clean Air Act – CAA
I. Background
A. First of the 1970s media-based environmental laws; goal = comprehensive air quality control
B. Evolution form the obvious problem (smog – criteria pollutants) to less obvious, more dangerous (toxics) – possibly to CO2?

II. Major Provisions of the Act

A. Title I
1) § 108 – EPA identifies “criteria air pollutants, ” anticipated to endanger public health & welfare.

2) § 109 – NAAQS – EPA sets nationally uniform ambient air quality standards for crtiteria air pollutants

3) § 110 – SIPs – states develop and submit state implementation plans (SIPs) to EPA for approval, specifying measures to assure that air quality w/in each state meets the NAAQS 

4) § 111 – New Source Performance Stds (NSPS) – EPA established nationally uniform level of technology-based pollution control for new non-major stationary sources of air pollution (regardless of attainment).
a. Stds reflect BACT, taking costs into account

b.    Stds are set by industry category, determined at hearing then set; specify emissions per plant (debate as to measurement)

c.    Apply to non-criteria pollutants as well

5) § 112 – technology-based stds to reduce hazardous air emissions (HAPs) from major sources in designated industrial categories, w/ additional regulation possible if necessary to protect public health w/ “ample margin of safety”
6) Part C – PSD requirements
7) Part D – NA area requirements
B. Title II – EPA establishes nationally uniform emissions stds for automobiles and light trucks that manufacturers must meet by strict deadlines
C. Title III – authorizes citizen suits against violates of emissions stds & against administrator for failing nondiscretionary duties
D. Title IV – marketable allowances for sulfur dioxide emissions
E. Title V – requires permits for all major industrial sources
F. Title VI – control of ozone depleting substances
III. Structure of the Act

A. Three categories

1) Hazardous Air Pollutants
a. Feasibility, technology-based controls

b. Two categories of sources: major and area (non-major)
c. For each category, EPA promulgates emissions stds requiring MACT (maximum achievable), based on best similar sources for new sources, or best 10% for existing sources


2) Stratospheric Ozone Depleting Substances




a. Phase-out, eventual total ban (CFCs and HCFCs)

3) Criteria Air Pollutants – endanger pulbic health & welfare; produced by numerous and 
 
    diverse mobile & stationary sources


a. Health-based, cost-blind stds w/ multiple means of implementation
i. Technology-forcing rule for mobile sources

ii. Market-based programs (facility-wide bubble = mini-market; acid rain trading program = most successful envi mkt program)

iii. All working to achieve health-based std



b. Costs considered in implementation strategies (SIPs)

B. Establishing Criteria Air Pollutants – NAAQS Standards
1) Six pollutants, four set by original statute, NOx added by EPA, Lead added by court


a. Sulfur dioxide (SO2)


b. Particulate matter (PM)


c. Ozone (VOCs, HC (hydrocarbons), NOx)


d. Nitrogen oxides (NOx)


e. Lead
2) Lead Industries Association v. EPA (1980) [LIA argues EPA exceeded authority to set lead std as low as it had]
a. EPA had set std for lead after lawsuit (NRDC v. Train)

b. To take lead out of mobile sources, EPA had made finding that


i.  Lead is harmful


ii. It comes from numerous and diverse sources 
c. Under CAA at that time, once those two findings are made, it’s nondiscretionary that EPA must set a NAAQS

d. Industry argues EPA needed to set std at level only low enough to avoid clearly harmful or adverse effects; ct disagreed, it’s a precautionary statute
e. After this holding, Congress ratcheted up the requirement from “adverse effect” to “endangers public health or welfare”
C. Mobile Sources – Same Stds Apply Regardless of Area’s Attainment Status 
1) Technology-forcing regulation

a. Congress believed that the auto industry was deliberately sitting on innovations; wanted to set a hard line, significant improvements, deadlines

2) Heavy Duty vehicles


a. 50% reduction of PM by 1994

3) Light Duty vehicles

a. To be certified to sell vehicles in US, auto company must ensure that certain percentage of their vehicles meet requirements by deadlines

i. 35% HC & 60% NOx rollback by 1998
ii. in 40% of vehicles sold by 1994

iii. in 80% by 1995

iv. In 100% by 1996

v. Additional 50% reduction by 2003

b. Vapor recovery systems in car and at gas pumps by 1991

c. Clean fuel vehicles by 1999

d. IF extreme non-attainment, traffic controls

i. Disfavored b/c intrusion on local land use controls (after EPA wrote particularly harsh FIP for L.A. basin, Congress stripped agency of power to include land use controls)

ii. Diamond lanes, emissions checks, telecommuting mandates, subsidies for public transportation
e. CA pilot clean fuel vehicle program (300,000 by 1999)

4) EJ issue – EPA required refiners to de-sulfurize fuel to decrease SO2 emissions; but that increased local emissions, particularly along the Gulf Coast

IV. Implementing the Act – Achieving & Maintaining the NAAQS

A. Cooperative Federalism – State Enforcement of Uniform National Stds

1) Step #1: Divide states up into air quality control regions (airsheds)
2) Step #2: Determine attainment level (based on NAAQS) for EACH criteria pollutant w/in every airshed
a. States may move in and our of compliance

i. When conditions change; or

ii. When stds revised (e.g. NM dropped out of compliance on PM when std lowered from 10 to 2.5)
b. EPA is supposed to revise the stds over time, but so much economic reliance on them as they stand, it’s extremely hard to do so

c. If state goes out of compliance & must revise SIP or SIP implementation procedures = “SIP Call”

3) Step #3: States develop SIPs that lay out how they will maintain or reach compliance; requirements differ based on current level of attainment
a. SIPs consider costs, politics

b. State’s evaluation of which of its industries can take what actions to bring the area into compliance; certain industries may be protected, feasibility-limited, etc.

c. But SIPs may be technology-forcing

d. EPA may grant temporary emergency variances (e.g. CA during energy crisis)

4) Step #4: EPA either approves and adopts state SIP, or rejects and imposes FIP (very politically costly; EPA seeks to avoid this outcome)

B. Non-Attainment (NA) Areas

1) At first, Congress conditioned continuing highway funding on attainment of the NAAQS

2) 1990 Amendments faced reality – many parts of the country remain far from compliance (e.g. more than 1/3 of Americans live in ozone NA)

3) NA (dirty air) Program for Ozone, CO, and PM
a. Set number of years for area to achieve attainment, based on severity of    non-attainment and which criteria pollutant involved

b. Ozone


i.   marginal: 
3 yrs


ii.  moderate: 
6 yrs


iii. serious: 
9 yrs


iv. severe: 
15 yrs


v.  extreme: 
20 yrs

c. CO


i.  moderate: 
5 yrs


ii. serious 
10 yrs
d. PM


i.  moderate: 
4 yrs


ii. serious 

e. Areas in dire shape given longer time periods, but they must do more – higher emissions offsets, and lower emissions to constitute a major source (see below)
4) Requirements for Existing Sources
a. States must require RACT (reasonably available control technology); it was a RACT bubble that was implicated in Chevron
b. Plus annual reductions

5) Requirements for New Non-Major Sources


a.    Must satisfy NSPS and/or SIP (if SIP more stringent NSPS)
6) Requirements for New (or Modified) Major Sources

a. Threshold for what constitutes a major source decreases as severity of non-attainment increases (pre-construction permitting)


i.   extreme: 
10 tpy VOCs


ii.  severe: 
25 tpy VOCs


iii. serious: 
50 tpy VOCs


      iv.  other: 
100 tpy VOCs

b. LAER – lowest achievable emission rate

c. Offsets – permit for new major allowed only if “total allowable emissions” from all sources are reduced, such that area makes “reasonable progress”

i. Mini-market program

ii. Began as grassroots development; evolved into full-fledged program

iii. Amount of offsets increases as severity of non-attainment increases


(1) marginal: 
1.1:1


(2) moderate: 
1.15:1


(3) serious: 
1.2:1


(4) severe: 
1.3:1


(5) extreme: 
1.5:1

d. Companywide compliance – all facilities in state must be in compliance
e. State must not be under SIP call

f. Facility must do analysis of alternatives, show no better site and benefits outweigh social costs of locating in NA area (looks like authority for EJ considerations, but to date EPA has not included them in social costs – if other 4 criteria met, then this one gets a pass)

C. Prevention of Significant Deterioration (PSD) Areas

1) Rationale

a. If an area is in attainment, below the NAAQS, don’t want to allow it to be degraded to NAAQS level

b. But to allow room for some economic development, create “growth budget” permitting limited amount of deterioration 

c. So long as the increase in pollution from a new source will not exceed that growth budget, it passes PSD review

d. States have freedom to decide how to distribute their growth budget allowance (free to give it all to Intel, or spread it out among several smaller sources…)

2) Requirements for Existing Sources: Differ by Class of Area

a. Class I – parks, forests, wilderness areas, very little deterioration allowed


i. BART – best available retrofit technology to protect air quality

ii. Fed land managers may also request special visibility protection; based on aesthetics, “air quality related values”


b. Class II – moderate increases allowed (default)


i. SIP requirements

c. Class III – larger increases allowed, special category to accommodate growth



i. SIP requirements 

3) Requirements for New Non-Major Sources


a. Must satisfy NSPS, and/or SIP permit

4) Requirements for New (or Modified) Major Sources


a. PSD review (w/in allowable increment of growth budget)


b. BACT – best available control technology for all pollutants

D. New Source Review 

1) Originally, CAA grandfathered in dirty older plants, expecting them to be phased out; but new or major modified sources had to meet stricter stds

a. Extremely burdensome; facility owners seek to avoid however possible (and have kept old power plants in operation to do so)

i. Industry doesn’t want to deal w/ community protests

ii. Or w/ ensuring statewide compliance at all of its facilities

iii. Or pay costs involved in state-of-the-art control equipment or retrofits to “net out”

b. Key question – is the increase in emissions sufficient to meet the trigger for NSR?

2) ALL new or modified major sources are subject to NSR (preconstruction permitting process) – but different stds for NA and PSD areas


a. In NA areas:

i. LAER technology (most stringent)
ii. Applicable offsets, based on degree of attainment

iii. Statewide facility compliance: permit applicant must have all its facilities in the air quality district in compliance

iv. State must not be under SIP call (adequate SIP implementation by agency)

v. Analysis of alternative sites, sizes, production processes, and environmental control techniques, demonstration that the benefits of the proposed source significantly outweigh social & environmental resulting from location, construction, or modification (this looks like authority for EJ considerations, but to date EPA has not included them in social costs – if other 4 criteria met, then this one gets a pass)


b. In PSD areas:

i. Increment analysis (w/in growth budget)

ii. BACT (top-down controls); but determined case-by-case rather than nationally, as with NSPS
3) Methods for avoiding NSR

a. “Netting out” – emissions from plant measured as bubble, so if emissions from other parts of plant are sufficiently decreased, net increase from modification will not be high enough to trigger NSR

b. Exemption for “routine maintenance, repair, or replacement” (RMRR)
c. Challenge statutory interpretation of “increase” (Duke)
4) How determine the baseline (emissions before change)? Three options:

a. SIP emissions allowance (usually very generous)



b. Potential to emit w/ actual pollution control equipment


c. Actual historical emissions

5) How determine post-modification future emissions? Four options, two overly prejudicial*:

a. Potential w/o control*


b. Potential w/ control equipment


c. Intended production capacity w/o controls* (e.g. 75%)


d. Intended production capacity w/ control equipment
6) Pre-Duke Applicability Determination: is NSR Required? 
a. Facility seeks change (physical or operational) that is not RMRR, and that will result in increase in emissions 
b. Standard significance level = increase of emissions by 40 tpy (lower in NA)
c. Agency determined baseline using actual emissions – average of two years just before the change (unless industry demonstrates that other years are more representative – e.g. strike decreased production during those two years)
d. Agency determined projected using potential to emit – much easier to determine (and monitor!) than intended capacity; firm had option of taking an enforceable limit on its permit, limiting it to intended production (but this restricts it from meeting fluctuating demand)

d. Actual-to-potential

e. Firm’s only options to avoid


i.  Net out


ii. Take an enforceable limit – PAL (Plantwide Applicability Limitation) 
7) Revised process – 2002 changes from new rules
a. Shift from actual-to-potential to actual-to-projected-actual, based on intended capacity use
b. Allow industry to choose any consecutive 2 years in the past ten for the baseline actual 
i. Industry will choose the highest emission years, no matter how unrepresentative
ii. This eclipses the significance threshold; makes it much harder to reach

iii. See scenarios for how new rules increase allowable emissions

c. EPA has issued rule expanding RMRR (we await a final ct decision)
i. If unit being replaced w/ something functionally the same
ii. If replacement = less than 20% of capital cost of facility

iii. Or if project does not alter basic design of unit or cause it to exceed applicable emissions limitations 

iv. Also, varies by industry – e.g. refineries replace more parts more often than most industries

v. Change violate intent of CAA – allow life-extending upgrades to old facilities; but industry argues old parts no longer available, maintenance necessary 

d. Exemption for increases due to increased demand
8) U.S. v. Duke Energy Corp. (2005) [“Increase” = hourly rate, not annual emissions]

a. Modification = “any physical or operational change in a stationary source which increases the amount of any air pollutant emitted by that source, or the emission of a pollutant not previously emitted”

b. EPA defined “increase” as increase in hourly emission rate for NSPS (since those are technology-based specifications, designed for equipment replacements that don’t trigger full NSR)
c. EPA defined “increase” as increase in tpy under PSD (not focused on technological controls, but yearly emissions, under bubble)

d. Duke replaced equipment in a way that didn’t increase the hourly rate, but allowed it to run more hours per year, increasing the annual emissions

e. Ct applies Chevron analysis, finds that Congress “spoke” to the issue when it directed that the PSD program employ the definition of modification used in the NSPS program; agency may not define two different ways for these two programs (even though they serve different purposes)
f. Since definitions are regulatory, EPA could convert both to annual (but would that even work for technology specs?)

9) NY v. EPA (2005) [Envi & industry challenges to new 2002 rules]

a. Ct rejects all challenges
E. Market-Based Programs – Cap’n’Trade
1) Basic Design


a. Airshed under imaginary bubble

b. Year one, allow x emissions


c. Year two, allow x-1 emissions, etc.


d. Allocate y pollution permits to each source


e. Allow trades of permits btwn sources

2) Rationale

a. Technology-forcing

i. Command-and-control tends to define BACT; freezes technology at that point 

ii. No incentive to innovate b/c innovation leads to increased stds and industry has already invested in the current ones

b. More economically efficient than command-and-control

i. Not all firms the same, some can control pollution much more cheaply than others; you get more pollution control bang for the buck

c. Puts the question back into the public realm

i. Rather than a scientific question of technology, a policy question – what should the cap be? How much is too much?

d. Low-hanging fruit – we’ve controlled as much as we feasibly can; to progress further, we have to encourage innovation, push beyond our current means

e. Potentially simpler enforcement – after the fact verification rather than before the fact control

3) Critiques – 3 basic philosophies 
a. Philosophically opposed to the right to pollute
b. Not opposed to markets in theory, but don’t believe they’re ever going to work out, overcome flaws in practice

c. Markets can work, the implementation flaws are correctable

4) Example #1: SCAQMD RECLAIM program (Rule 1610)

a. Market structure

i. Licensed scrappers receive SO2 and NOx credits for taking old cars off the road

ii. Cars must be registered, on the road vehicles (owners had paid registration premiums b/c cars not in emissions compliance)

iii. Calculate approximate emissions reduction from scrapping; include offset margin (e.g. 1:1.2, so firms must buy x + 20% credits to offset x emissions from factory)

iv. Firms buy credits from scrappers

v. Goals = more control at less cost, give older stationary sources a break


b. Problems 

i. Paper credits – wouldn’t a lot of those old cars have been scrapped anyway? Same as issuing credits to a stationary source that’s about to shut down; that pollution would have gone away, but now it’s an allowance in the system someone else can use

ii. Tried to expand program to VOCs – but that’s a wide category of substances – could mean replacing low-reactive, low-toxicity emissions w/ highly reactive, highly toxic ones (EJ activists stopped expansion)

iii. Hotspots – shifting from mobile to stationary source concentrates the pollution; moreover, all the credits were bought by 4 refineries located in one small area


c. Could these problems be fixed?

a. Could interfere w/ market – health-based cap on number of credits a source may purchase; require resource intensive site-specific assessment (not really an improvement over command-and-control at that point)

b. Geographic restrictions on market are possibility, but where should mobile sources count, since they’re driven all over?

c. Could anticipate which firms are likely to buy the most credits, cap how much they can buy

d. Or put tighter cap on whole program to drive up the price of credits – when bubble of allowable emissions is larger than actual, credits cheap and no incentive to reduce; but if start w/ actual and then start decreasing, credits expensive (addresses paper credits problem directly)
e. Could incentivize reductions in target areas, potential hotspots (low-income, minority, concentration of old facilities); pay more for reductions and charge more for credits there – a rate differential strategy

f. Design needs to account for some slippage/imperfection in implementation of program (e.g. cars being counted that were not actually “on the road”)




d. Lingering issues

i. Problem of paper credits pervasive in market programs

ii. Are rights to pollute property rights such that takings issues will result if state scraps the program?

5) Example #2: Sulfur emissions acid rain program
a. Most successful envi market program
b. Implemented in two phases


i. Big dirties (tall stacks)


ii. All other power plants

c. Paper credits were a problem (started w/ vastly inflated numbers); credits beginning to become more expensive now
d. Ultimately, little actual innovation – plants just switched to low-sulfur coal

e. Alliance for Clean Coal v. Bayh (1995) [Ct struck down IN law requiring state utilities to meet CAA w/o harming local coal industry]

i. EPA approved use of scrubber (more expensive) or use of low-sulfur coal (less) as strategies for power plants to decrease sulfur emissions

ii. Western coal tends to have much lower sulfur content than Eastern

iii. Clear intent of this law was to discriminate against Western coal in favor of local = violation of Dormant Commerce Clause

iv. Protecting local industry not a compelling govt interest; law unconstitutional 
F. Carbon Dioxide Cases 

1) 3 types of challenges


a. Consider CO2, set NSPS for it


b. Consider CO2 in NAAQS stds 

c. Consider CO2 in motor vehicle stds

2) First question – is CO2 a pollutant?
a. EPA argues it’s not

b. In tobacco case (FDA v. Brown & Williamson), ct found FDA lacked jurisdiction b/c it would have to ban it (no way to make it “safe and effective”); since Congress had enacted other laws regulating tobacco, it couldn’t have intended FDA to have jurisdiction over it
c. Similarly, Congress could not have intended to give EPA jurisdiction over CO2, b/c authority would be too sweeping

d. On the other hand, wouldn’t be “whole, new, previously unregulated industry” as tobacco would be for FDA, and like CO2, most pollutants are generally poisonous due to their dosage, rather than inherently dangerous 

3) Massachusetts v. EPA (2005) [MA sought to regulate CO2 from autos]
a. Ct sided w/ EPA, found CO2 not a regulated pollutant

b. EPA argues Ethyl gave it the power to make policy, decide whether pollutant dangerous or not dangerous, esp. when on frontiers of science; EPA has argued that there’s not enough evidence that CO2 “endangers” health/welfare
c. Opposing side argues Ethyl endorses a precautionary principle, rather than such agency discretion

WATER POLLUTION CONTROL
the Clean Water Act (FWPCA ( CWA)
I. Major Provisions of the CWA
A. Foundation of the Act
1) §301 – Effluent limitations – prohibits “the discharge of any pollutant” (“the addition of any pollutant to navigable waters from any point source or to the waters of the ocean or contiguous zone from any point source other than a vessel”) except those made in compliance with the terms of the Act, including 402. Imposes multi-tiered effluent limitations on existing sources whose stringency and timing depends on the nature of the pollutant discharged and whether the outfall is directed to a water body or a POTW.
2) §302 – Water Quality Effluent Limitations – Authorizes imposition of more stringent effluent limitations when necessary to prevent interference with the attainment or maintenance of desired water quality.
3) §303 –TMDLS – Requires states and tribes to adopt and to review triennially water quality criteria and stds subject to EPA approval, to identify waters where effluent limits are insufficient to achieve such stds, and establish total maximum daily loads (TMDLs) for such waters.
4) §304 – Fed Water Quality Criteria & Guidelines – Requires EPA to adopt water quality criteria and guidelines for effluent limitations, pretreatment programs, and administration of the NPDES permit program.
5) §306 – New Source Performance Stds – Requires EPA to promulgate new source performance stds reflecting best demonstrated control technology (BDT)

6) §307 – Toxic & Pretreatment Effluent Stds – Requires dischargers of toxic pollutants to meet effluent limits reflecting the best available technology economically achievable. Requires EPA to establish pretreatment stds to prevent discharges from interfering w/ POTWs.
7) §319 – Non-point Source Management Programs – Requires states and tribes to identify waters that cannot meet water quality stds due to non-point sources, identify the activities responsible for the problem, and prepare management plans identifying controls and programs for specific sources.
B. §401- State Water Quality Certification – Requires applicants for federal licenses or permits that may result in a discharge into navigable water to obtain a certification from the state that is will comply with the provisions of the CWA.
C. §402 – NPDES permits – Establishes national permit program, the national pollution discharge elimination system (NPDES), that may be administered by the EPA, or states or tribes under authority delegated by EPA
D. §404 – Wetlands permits – Army Corps of Engineers issues permits for disposal of dredged or fill material into navigable waters with the concurrence of the EPA; unless associated with “normal” farming activities.
E. §505 – Citizen suits

F. §509 – Judicial review by Circuit Courts

G. §518 – Indian tribes may be treated as states for the purposes of the Act, if tribes have governing bodies carrying out substantial govt duties & powers.

II. Structure of the Act

A. Primarily technology-based, not health-based (like CAA)
1) Not site-specific (also unlike CAA, based on quality of ambient air)

2) Critique is that stds economically inefficient, overprotective in some cases (would be underprotective in others if it weren’t for health-based back-up)

B. Point vs. Non-point Sources 
1) Most regulations only apply to point sources


a. Zero discharge without permit


b. Two permitting programs



i.  §402 NPDES



ii. §404 Wetlands

2) Regulation of non-point sources
a. Industrial/municipal storm water controls

b. Optional “dirty waters” program

c. §208 Areawide permits & §319 Report & Management program 

i. Two attempts to provide federal funds for states to identify & address problems w/ best management practices

ii. Both largely unsuccessful – no teeth, inadequate funding
d. TMDLs under §303

C. NPDES permits – direct discharges
1) Standards promulgated by industrial category

a. Before category developed, permits based on BPT or BPJ – best practicable, best professional judgment 

2) New Sources

a. Most stringently regulated – seek highest level of control for life of facility (easier to design than retrofit)

b. BDT (best demonstrated available technology – sometimes called BAT, BADT, or NSPS); average of the best, may include process changes
c. No FDF (fundamentally different factor) variance

d. 10 year grace period if stds change

3) Existing Sources

a. Conventional pollutants (e.g. BOD, pH, coliform)
i. BCT (best conventional technology); cost-sensitive, least stringent

ii. FDF variance may be granted (if firm demonstrates to agency that it operates in fundamentally different way than other firms in its industry; customized permit)

b. Toxic – priority pollutants

i.  BAT technology; high level, expensive


ii. FDF variance may be granted

c. Non-conventional, non-toxic (e.g. color)

i.   BAT technology


ii.  FDF variance may be granted


iii. Variances based on cost and water quality may also be granted
4) POTWs & Indirect Industrial Dischargers

a. POTWs required to treat water with:

i.   Primary treatment (settle out solids)


ii.  Secondary treatment: 85% removal, concentration limits, flow limits


iii. In certain circumstances, tertiary treatment

b. Need permit for sewage sludge disposal

i. Limits on concentrations of heavy metals & pathogens (except when landfilled)

ii. Local control, subject to fed regs 

c. Indirect dischargers

i. Rather than discharging directly into body of water, source discharges into treatment plant

ii. No NPDES permit required

iii. Must comply with general or categorical pretreatment

iv. General pretreatment

(1) Applies to all indirect dischargers

(2) Don’t discharge waste that will muck up the POTW or cause it to violate its permits

v. Categorical pretreatment

(1) Promulgated on industry-by-industry basis

(2) Treat to meet a theoretical BAT, based on the BAT the industry would have to meet if it were DIRECTLY discharging (e.g. 90% removal)
(3) So if the POTW can only treat to 30%, then industry must treat to 60% before discharging to POTW
5) Industrial/municipal stormwater

6) Finally, if BDT, BAT, or BCT for an industry has not yet been promulgated, customized std based on BPJ (best professional judgment) is applied

D. Water Quality Controls – Health-Based Stds
1) Process
a. State designates uses for each water body in the state

i. Default is fishable/swimmable

ii. State may set the bar higher (e.g. drinkable), 
iii. Or lower (industrial); but to downgrade must demonstrate that attainment of fishable/swimmable will cause “substantial & widespread social & economic impact”

b. State determines water quality criteria that apply for that use

i.  State stds must be approved by EPA


ii. EPA’s criteria have presumptive applicability

c. If the water meets the stds for its designated use, it’s “clean”; if not it’s “dirty”

2) Clean water – anti-degradation

a. If water listed as ONRW (outstanding natural resource water), then its water quality must be maintained

b. If non-ONRW, state may lower water quality if NECESSARY to accommodate important social or economic development

3) Dirty water – attainment program

a. §303 Water quality limited = water dirty from a variety of sources; generally combination of point & non-point

i. State must establish TMDLs for these waters 

ii. If state chooses to implement TMDL (fed $$ available), then state imposes additional limits on point sources (such as limiting hours of operation), maybe imposes best management practices on non-point

b. §304 Hot-spot listing = water failing to meet stds due to toxic, point source discharges (e.g. Cancer Alley)


i.  Individualized control strategies; limit discharges

ii. Downgrade existing use only if substantial social or economic harm

E. Wetlands permits (not really navigable; not really bodies of water…)
1) Permits required for dredge & fill activities

2) Goal = no net loss of wetlands

3) Analysis:


a. Is it a wetland?


b. Is it a dredge & fill operation?


c. Will a permit be issued? (apply sequencing)

4) Sequencing approach

a. Avoid – prove no viable alternative



i. Market entry theory


b. Minimize/mitigate impacts


c. Compensate – buy wetlands credits from wetlands banks
5) §404 Permitting defenses

a. There is no jurisdiction (isolated, intrastate wetlands)


b. It’s a taking


c. Arbitrary & capricious permit denial

III. Statutory Triggers

A. Point Source

1) Discernable, confined, & discrete conveyance

2) Including, but not limited to: any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, confined animal feeding operation (CAFO), or vessel or other floating craft from which pollutants are or may be discharged

a. CAFOs can be tricky; tension btwn desire for local control and need to protect localities form pressure, apply uniform std

b. Where’s the discrete conveyance with a CAFO?

3) U.S. v. Plaza Health Lab (1993) [Person dumped vials of contaminated blood into tidal area; govt argued he was a “point source,” knowingly dumped without permit = jail time; ct applied rule of lenity, person not point source b/c definition ambiguous; still potential to argue person = point source in a civil suit]
B. Navigable Waters
1) Statute defines as “waters of the U.S.” – regs interpreted as all waters that could be used in interstate commerce & all intrastate lakes, rivers, streams, wetlands, sloughs, prairie potholes, playa lakes wet meadows, ponds, etc., the degradation of which could affect interstate commerce
2) EPA has resisted expanding its jurisdiction to groundwater


a. Too touchy, federalism-wise; intrusion into local land uses
3) U.S. v. Riverside Bayview Homes (1985) [Ct upholds Corps definition of wetland adjacent to navigable water (Lake St. Clair) as “water of US”]
a. Ct applies Chevron deference

i. Term ambiguous – no clear Congressional intent

ii. Agency interpreting in accordance w/ its expertise

iii. Critical question: should we defer to an agency when it’s determining the extent of its jurisdiction?

b. Two rationales

i. Ambiguous boundaries: transition from water to solid land is not clear or abrupt; too hard to draw that line, so agency may extend its jurisdiction over the wetland 

ii. Functional/purpose analysis: the CWA lays out a very broad mandate to “restore and maintain integrity of water ecosystems,” and jurisdiction over wetlands necessary to accomplish this purpose (even if boundary perfectly clear)
c. The two rationales yield very different long-term results
4) SWANCC v. Army Corps of Engineers (2001) [Ct struck down Corps attempt to exert jurisdiction over isolated wetlands (inundated gravel pits from old mine) on grounds that they were used by over 100 species of migratory birds]
a. Challengers attack the “migratory bird” rule; ct agrees and strikes it down

b. Raises constitutional question:

i. Is Congress’s authority under the Commerce Clause expansive enough to allow it to regulate purely intrastate, isolated waters? (post-Morrison and Lopez)

ii. But rather than address this, Ct decides the case based on statutory construction

c. Ct finds that Corps exceeded its authority under the CWA

i. If Congress had intended Corps to push its jurisdiction to the constitutional limits, Ct would have to address constitutional question

ii. But ct find that the CWA’s use of the word “navigable” means that it did not have that intent (navigable has “limited effect,” but not none)

iii. No Chevron deference when agency is pushing the very limits of it authority (and of Congress’s constitutional authority)
d. Most lower cts read the decision narrowly; as just invalidating the migratory bird rule

e. SWANCC represents the other end of the spectrum of “waters” from Riverside Bayview – what about everything in between? (wetlands connected to navigable waters through groundwater; wetlands connected to tributaries of navigable waters, etc)

5) Rapanos v. US (2006) [Ct strikes down Corps authority in 2 combined cases: 1) wetlands adjacent to manmade ditches/drains that empty into non-navigable tributaries; 2) wetland separated from non-navigable tributary by earthen berm]
a. Ct explicitly does not determine extent of “navigable” or “of the U.S.” (note that these could be grounds for further restrictions in future cases)

b. Ct focuses on “the waters”

i. “the waters” as opposed to “water” connotes permanent presence of water (i.e. not arroyos)

ii. Also, since a channel is defined in the CWA as a “point source” and a point source is something that empties into waters, it cannot simultaneously be those waters (but why is this binary distinction necessary? Isn’t it equally plausible that the terms overlap to ensure broad coverage envisioned by the CWA?)

c. Therefore, ct holds that CWA regulatory authority ONLY extends to wetlands with a continuous surface connection to “waters of the US” 
i. Takes the narrow reading of Bayview; broad, functional reading dismissed; authority only granted there b/c there was a permanent surface connection in that case

d. Kennedy’s concurrence

i. Would allow jurisdiction over waters with “significant nexus” to “waters of US”

ii. Would rein in agency more than dissent (which follows pure Chevron; under Bayview functional analysis, agency has jurisdiction to protect integrity of water ecosystems, so “one drop” connection enough, allow remote connections, based on agency expertise)

iii. But unlike majority, Kennedy’s analysis would allow underground or intermittent connections

iv. Deference to agency w/ waters adjacent to waters navigable in fact, not necessarily with tributaries

v. He seems to be willing to accept the functional rationale of Bayview; but is not willing to go for wholesale deference 

e. Bottom line question: is the concurrence more like the dissent or the majority rule? Uncertain where we stand…
C. Discharge of a Pollutant

1) CWA prohibits the “discharge of any pollutant” without a permit


a. What is “discharge”?


b. What is “pollutant”?

2) National Mining Association v. Army Corps of Engineers (1998) [Ct overturned Tulloch Rule]
a. Corps had developed “Tulloch Rule” to stop end run around wetlands permitting rule; developers would rip up the wetland so it drained (using deep ripping or channelization), rather than dredging and filling it directly through § 404 permitting

i. Tulloch Rule = when the dirt you’re moving falls back into the wetland, that’s the “addition of any pollutant/fill material”

ii. Therefore it triggers permit

iii. Did have de minimus exemption for activities that caused “no degradation” to waters of US – burden on developer to demonstrate no harm
iv. Rule developed in response to lawsuit by enviros

b. Ct overturned Tulloch Rule
i. Impossible to do any earth-moving around a wetland w/o causing incidental fallback
ii. Because incidental fallback is a net withdrawal of material, it cannot be characterized as an “addition”
iii. Removal of materials = regulated under Rivers & Harbors Act, separate statutory scheme (with much narrower agency jurisdiction) 

iv. Addition requires a temporal or geographic separation between excavation and disposal

c. Basic problem is that the law was written with industrial dischargers in mind; didn’t envision this sort of wetlands destruction, so agency stretched the rule to accommodate the reality (no one wanted to open up the law again)

d. In response to this decision, Corps developed regs that create rebuttable presumption that use of mechanized earth-moving equipment in waters of the US results in a discharge, not merely incidental fallback; burden of proof on landowners to demonstrate it’s incidental

3) South Florida Water Management Dist. v. Miccosukee Tribe (2004) [Is moving water from canal into reservoir a “discharge”?]
a. Concern is that it would be a huge permitting burden – must determine the pollutants in each body of water; and how to control them?
i. Especially concerning for all the Western states that depend on water transfers for much of their supplies

ii. And what about situation like pumping New Orleans into Lake Ponchatrain (EPS got emergency permit; but unitary waters theory would make that unnecessary)

b. Unitary waters theory

i. All waters of the US should be viewed unitarily for NPDES purposes; so moving water from one body of water into another can never be a “discharge”

ii. Ct sees evidence that supports either interpretation; doesn’t decide
c. Substantial nexus btwn the two waters = they’re actually just one water

i. Close hydrological connection; porous boundary; if water dist stopped pumping, whole area would flood and they’d truly be one

ii. On the other hand, distinct biological and ecosystem characteristics; and the canal has higher pollutant levels (e.g. phosphorus)
iii. Ct remands for further factual development on this point
d. Ct dismisses argument that pump not a point source b/c it’s not the “source” of the pollution; that isn’t required in the definition 

4) S.D. Warren v. Maine (2006) [Dam re-licensing by states is still subject to §401 permitting; doesn’t matter that it doesn’t “add” pollutants]
5) NRDC v. Costle (1977) [Ct may not exempt any point sources from regulation]
a. The EPA’s first CWA regs exempted many sources (forestry, small CAFOs, irrigation flows, storm sewers) from the permit requirements on grounds that it didn’t have the resources to address everything; intent of CWA was to focus on significant sources
b. EPA argued those sources impossible to place numerical discharge limits on

i. Ct responded that there’s no need for numerical limits; EPA has flexibility to issue permit designed to achieve reduction through best management practices; or even just require reporting and recording for the present

ii. Can even have “general permits”

c. After this decision, Congress stepped in and carved out some exceptions (irrigation flows, but not municipal run-off)

IV. NPDES – Technology-Based Controls


A. Designing & Implementing the Standards

1) Effluent limitations

a. Limit usually expressed as x pollutant / y concentration; may be expressed as waste per unit produced to avoid in-house dilution
b. Limits nationally uniform, designed by industrial category; regardless of receiving water quality

c. Based on capability of BCT, BAT, or BDT

d. Performance standards, rather than specification stds

e. No explicit CBA required; but costs are considered

i. Acceptable for stds to be strict enough that they force some marginal firms in an industry category out of business 

f. Critiques: inefficient, underprotective, not technology-forcing

2) Process

a. EPA develops industrial categories & subcategories

b. EPA holds rulemaking proceeding 

i. Asks firms in each subcategory what they’re doing to control pollutants; develops limits based on the answers
ii. During notice & comment, firms argue the proposed rule is too stringent, will cost too much to implement

iii. Firm may also argue that it does things very differently; requires a separate subcategory

c. EPA promulgates final rule

i. Industry sues

d. Any plant built by the time the final rule is promulgated = existing; if completed after the final rule, then new, must comply with the stricter stds

B. Exceptions/Variances

1) Overview of Variances

a. Individual permit applicants may request fundamentally different factor (FDF) variance; boutique, specialized firms
i. Does not apply too new sources, only existing

b. Occurs after final rule promulgated; EPA created the procedure through regs

c. Agency determines BCT based on “unique” processes (theoretically it could be more stringent than normal)

d. Purpose:

i. Much simpler for agency to grant FDFs after the fact than deal w/ all of the protests during the rule-making (when agency already on information overload)

ii. EPA wants to deal w/ larger, more generalized categories in rule-making rather than be forced to look firm-by-firm

e. Only a small percentage of FDF variances actually granted (8 of 200 by 1995)

f. There are also cost and water quality variances (based on inability to pay foreseen costs, or lack of significant impact on water quality)

i. Only apply to non-toxic or non-conventional pollutants, not toxics

2) Chemical Manufacturers Association v. NRDC (1985) [Ct holds that FDF variance is not “modification” of std, so therefore may be granted for toxics]

a. 1977 Amendments prohibited “modification” of requirements applicable to toxic pollutants under CWA

b. EPA argued this only applied to cost & water quality modifications specifically allowed under other statutory provisions, not FDFs (a creature of regs)
c. Ct agreed w/ agency – FDF is different from those provisions b/c its focus is on industrial processes; essentially allows EPA to create “category of one”

d. Dissent: FDF variance is substantively different from a “category of one” 

i. Legislative intent: CWA specifies that determination is to be made by category, not plant-by-plant, to encourage technological innovation, push towards best
ii. Post-rulemaking, how can you tell if the firm is truly unique; during rule-making, it can be compared to others, maybe be basis for new subcategory

3) Overall assessment: the technology stds are costly, and information intensive, but probably the most effective of the environmental laws (relatively the easiest to design and enforce)
V. Water Quality Stds – Health-Based Safety Net


A. Developing & Implementing the Standards

1) State inventories the waters

2) State designates uses


a. Default = fishable, swimmable


b. States/tribes may go up or down

3) Anti-degradation – water meets or exceeds std for designated use

a. Goal is to maintain water quality that exceeds stds

b. If ONRW, then no degradation allowed

c. If not ONRW, state may lower quality of designated use if needed to avoid “substantial & widespread social & economic impact”

4) Dirty waters/attainment program – water doesn’t meet std for designated use


a. Hotspot Listing

i. Particular segments don’t meet std b/c of point source dischargers of toxics (very specific)

ii. State will re-open NPDES permits of point source dischargers along that segment; what else can be done to limit discharges? 

iii. Individualized control strategies: case-by-base analysis, limit hours of production, etc.


b. Water quality limited
i. Generally due to “blended” point + non-point sources

ii. State establishes TMDLs = pollution budget for the water stretch

iii. Open up NPDES permits for point sources – set wasteload allocation
iv. For non-point sources, load allocation (land use controls, best management practices, etc)

5) Pronsolino v. Nastri (2002) [Ct holds that TMDLs must be established even for waters that violate WQS purely due to non-point sources]

a. Text of CWA requires TMDLs for “waters for which effluent limitations not stringent enough” to achieve applicable WQS
i. Farmers argue that since it mentions effluent limitations, it only applies to point sources

ii. Agency argues that it starts from mandate to inventory all the waters, then eliminate the ones that meet stds and assign TMDLs to all the rest, regardless of the cause of their failure

b. Ultimate question: is the crucial split of this portion of the CWA btwn point-nonpoint or btwn attainment-nonattainment?

c. Ct holds for the EPA

i. More flexible reading of language better achieves the intent of the law

ii. Narrow interpretation leads to absurd results (okay to regulate if single, minor point source exists; otherwise not)

d. TMDLs are merely informational tools
i. State has complete authority to decide how & whether to achieve the stds

ii. All it risks losing if it refuses to comply is fed grant $$ (unlike the SIP plans under CAA, where states lose highway $$ if they don’t complete them); this is why the TMDLs were hardly used for years

iii. EPA steps in and makes TMDL plan if state refuses; state still free to comply or not

6) Lingering issues

a. How evaluate TMDLs? Annual? Seasonal?


b. Trades btwn point and non-point sources? Watershed management plans?


B. Environmental Justice Implications

1) Stds are health-based, developed by analysis of what level of pollution is acceptable for a given use
2) For default fishable, must look to bioaccumulation in fish, consider how much contaminated fish people can eat without being poisoned

3) But average fish consumption varies dramatically; EPA based its std on survey of licensed anglers

a. Subsistence fishers (Mississippi valley), Native Americans, and Asians eat significantly higher amounts (and may eat more of the fatty portions where toxins build up)

b. EPA’a WQS for fish was based on 6.5 grams/day; agency eventually pressured to revise upward to 17 grams/day, 170 for subsistence fishers

c. But actual consumption may run to 700 grams/day; std dramatically underprotective for those populations

4) Due to federalism concerns, EPA will not impose its stds; states are free to adopt their own (subject to EPA approval), and many are based on even lower consumption estimates than EPA (or on old EPA std)

5) EPA sued for “arbitrary & capricious” action on its dioxin std

a. Ct held that decision was in realm of discretion, thought assumptions probably conservative, 

b. It’s okay to have stds of varying degrees of protectiveness; infeasible to protect everyone

c. Any std will be less protective for particularly vulnerable groups (children, elderly, chemically sensitive) – but so long as its protective of majority, it’s acceptable and ct won’t overturn

d. This theory makes sense so long as the variability affects people randomly – but if we see disparate impacts based on race, might be room to challenge

6) If prevention not working, agency will try risk avoidance – post signs, in English, telling people not to eat the fish (relatively ineffective)
7) Abstract and highly technical WQS have huge implications 

a. Questions of democracy – how can the public participate in such a technical rule-making?

b. Scientific uncertainty – where the water’s tested makes an enormous difference (how large a mixing zone should be allowed form the outfall pipe, etc)

c. Fate & transport models very controversial

VI. Wetlands Permits 

A. Is it a wetland?
1) Wetlands permits = hugely controversial

a. Impacts private land use (like ESA); provokes 5th Amendment takings claims

b. Federalism challenges

c. Intrudes on agriculture, much less subject too regulation than industry and hence more resistant to it (normal farming activities exempt, but not wetlands conversion)

2) Definition of “wetland” not necessarily intuitive; may be dry part of the year

3) Corps of Engineers makes the determination whether it’s a wetland, runs the permitting program
a. EPA has veto power; can grant state primacy over the program

b. But EPA only rarely steps in

c. The more local the decision is made, the more intense the pressure from developers

4) Determination based on hydrology, vegetation & soil conditions

B. Permitting process & considerations

1) Sequencing process

a. Avoid if possible




i.    No permit granted if a practicable alternative exists


b. Minimize (if no practicable alternative)

i. E.g. decrease the footprint of wetlands disturbed (partially avoid; fill in 10 acres instead of 20, etc)
ii. Do the least possible damage to the ecosystem functions

c. Compensate/mitigate (for the amount of wetlands destroyed)
i. Buy credits from wetlands bank (many run by nonprofits); credits = acres of wetlands that would not have been created or restored but for the program

ii. Create or restore a degraded wetlands somewhere else

2) Critiques of wetlands compensation program
a. Wetlands perform site-specific functions; non-commensurable; can’t replicate by creating wetlands anywhere else

b. Type of wetlands created typically “shrub wetlands,” less diverse that those destroyed

c. Many created wetlands fail, don’t perform intended ecosystem functions

3) Because the key first step is to try to “avoid,” the critical inquiry focuses on whether there’s a practicable alternative
a. Market entry theory – if an alternative site was available at the time the developer bought the wetlands site, then there was a practicable alternative

i. Consider cost – if alternative is MUCH more expensive, then maybe it wasn’t practicable

ii. But cost alone not decisive b/c dry land always costs more than swampland (would swallow the rule)

iii. Also a hard question as to when did the developer “enter” the market

iv. And how big is the market – statewide, regional, etc.

v. Should there be different stds for different developers (more sophisticated vs. mom-n-pop, etc)?

vi. Agencies apply the criteria inconsistently; not a standardized evaluation

b. “Water-dependent”

i. IF the development is NOT water-dependent, then presume that there is a less damaging alternative available

ii. How is the project characterized? (“condo” vs. “water-front condo” – cts may take that characterization to heart or not)

iii. What’s the primary purpose?

c. Tension btwn the need to protect environmental values, and need to protect the property-owner’s investment; these regs put a heavy burden on individuals, raise fairness questions

C. Watershed management

1) Main problem: many of our waters remain polluted, primarily from non-point sources

2) Should we devolve more of this regulation to states?

a. Makes sense ecologically


b. But historically states have been more vulnerable to special interests

3) If TMDLs apply, should we allow effluent trades btwn point and non-point sources?

a. E.g. POTW to farmlands?

b. May be more economically efficient

d. But controversial b/c many times states & feds are subsidizing efforts to cut non-point source pollution to decrease it; if decreases can then be traded, overall pollution in system doesn’t go down, and non-point source gets paid twice
LAND USE REGULATION
National Environmental Policy Act: NEPA
I. Major Provisions of NEPA
A. Applies to every: “proposal for legislation and other major federal actions significantly affecting the quality of the human environment”
B. §101 – policy of fed govt to use all practicable means to create & maintain conditions under which man and nature can exist in productive harmony

1) Extremely broad purpose/mandate


2) But informational statute, not regulatory

C. §102(2)(C) – requires all fed agencies to prepare an environmental impact statement (EIS) for all major federal actions significantly affecting the quality of the human environment. 

1) EIS must include 



a. Detailed statement of environmental impacts



b. Analysis of alternatives



c. Any irretrievable commitment of resources involved

D. §102(2)(E) – requires all agencies to study alternatives to actions involving conflicts btwn alternative uses of available resources 
E. §202 – establishes Council on Environmental Quality (3-member body in executive branch)
F. §204 – outlines duties & functions of CEQ (annual reports, information gathering, etc.)
II. NEPA Process

A. Agency Idea, Action, Proposal or Plan for Action

B. Categorical Exclusion from NEPA?

1) NEPA-free by statute (explicit exemption)

2) NEPA conflicts w/ other statutory obligations

3) Functional equivalency (agency required to undergo duties functionally equivalent to NEPA)
4) National security

5) General funding request for the agency
6) Non-discretionary statutory duty

7) Enforcement action

8) Emergency (e.g. Hurricane Katrina)

9) NEPA does not apply to actions designed to conserve/protect the environment (most of EPA actions exempt) 
C. EIS Threshold determination (decision made by action agency itself)

1) EIS Required if agency action meets ALL six criteria


a. major

b. federal

c. action

d. significantly 

e. affecting

f. human environment (consider scope & intensity)


2) Some actions automatically trigger EIS requirement, or never do


3) For all other actions (gray area where EIS uncertain), do an EA

D. Environmental Assessment (EA)

1) Mini-EIS, meant to be quick & dirty, evaluates the six criteria


2) Determines either 



a. Finding of No Significant Impact (FONSI)


b. EIS required




i.  If EIS required, agency publishes “notice of intent”




ii. Scoping – defining the topics and issues involved in the proposal

E. FONSI


1) May be mitigated FONSI – FONSI dependent on mitigation measures



a. Encourages mitigation



b. But no accountability, no monitoring to ensure implementation & effectiveness 

F. If FONSI, judicial review


1) Arbitrary & capricious vs. “Hard look”

2) If mission-oriented agency, ct gives very little deference on review of FONSI

G. EIS Procedures


1) Draft EIS (action agency responsible) 

2) Comment period


3) Final EIS (w/ response)


4) Final decision on project – Record of Decision (ROD) w/ justification 

5) Supplemental EIS if necessary:


a. Must still be major federal action yet to occur



b. AND significant new circumstances


c. AND remaining action affects envi in way not considered in original EIS
H. Agency Action

III. Statutory Triggers – When must an EIS be Prepared?


A. “Legislation”

1) Rarely implemented in response to legislative proposals
2) Agency requests for general appropriations held not to qualify (Andrus v. Sierra Club, 1979)

3) Public Citizen v. U.S. Trade Rep. (1993) [Suit seeking EIS for NAFTA]

a. Ct rejected challenge b/c agency doesn’t make final decision; it just recommends to Prez, who submits to Congress (Prez not subject to NEPA)

b. Decision based on narrow grounds, but ct noted that “it is difficult to see how the act of proposing legislation could generate direct effects”

c. Lingering questions:
i. Does this case only apply to legislative proposals that must go through the Prez?

ii. What kind of impacts could be considered at the legislative proposal stage?


B. “Major”

1) Dual vs. Unitary Standard

a. Possible to have major action that doesn’t generate significant envi effects; or minor fed action that generates severe effects (the “small handle” problem)

b. Dual std would require fed action to be BOTH major + significant 

c. But CEQ regs adopt unitary standard – even if agency action minor, but a necessary piece of action that causes major environmental effects (but-for the agency permit or approval, project could not go forward), then do the EIS (“‘major’ reinforces but has no independent meaning”)

C. “Federal Action”

1) Must be federal – not state or local

2) Not confined to agency action – also include “actions with effects that may be major and which are potentially subject to fed control & responsibility”

a. Projects & programs financed, assisted, conducted, regulated, or approved by fed agencies 

b. Fed agency has some power to control whether action goes forward

3) Agency Action
a. Adoption of official policy (rules, regulations, treaties, formal documents)

b. Adoption of formal plans (documents prepared or approved to guide or prescribe uses of federal resources)

c. Adoption of programs (a group of concerted actions to implement a specific policy; systematic & connected agency decisions)
d. Approval of specific projects (construction or management activities in discrete area) 

4) General Funding

a. Funding for study alone insufficient to trigger

b. Need some fed involvement (e.g. approval)

5) Inaction 

a. Generally not a “Fed action” unless agency has discrete duty to act

b. E.g. DOI’s decision not to stop proposed wolf kill in AK not subject to NEPA (Defenders of Wildlife v. Andrus, 1980)

D. “Significantly”


1) Most difficult question: when are the effects substantial enough to require an EIS?

2) Establish a baseline, then consider extent of effects above baseline

3) CEQ regulations establish 2 criteria:

d. Consider context (circumstances, setting)
i. Wide range of contexts may be appropriate to consider (local community, state, region, national, “human society”)

ii. Is baseline context pristine, industrialized, etc.

iii. Lots of wrangling at this stage – scoping process, agency and interested parties try to work out what’s important to look at under the circumstances 

e. Consider intensity (severity of impact w/in the context)

i. Both beneficial & adverse effects

ii. Affect on public health & safety
iii. Unique characteristics of geographic area.

iv. How controversial effects are

v. How uncertain, unique, or unknown effects are

vi. Degree to which action may establish a precedent for future action

vii. Relation to other actions w/ cumulatively significant effects

viii. Risk to significant scientific, cultural, historical resources 

ix. Adverse effects on threatened/endangered species

x. Potential violation of other fed or local envi law

4) Complicating factors of “significant”
a. Beneficial effects may offset adverse (must evaluate both in EIS, don’t use beneficial as reason not to complete EIS)

b. “Controversial” or uncertain effects (e.g. GMOs); generally err on the side of doing the EIS
c. Future related effects – actions that will flow from this one; should consider what’s reasonably foreseeable

d. Indirect effects (e.g. development and sprawl from highway)

e. Connected actions (in larger projects, especially w/in natural resource context)

f. Aesthetic, cultural, ecological, economic, health, historic, social effects

5) Generally err on the side of doing the EIS


E. “Affecting” 



1) Direct Effects 



2) Indirect Effects – happening later in time, but foreseeable



3) Aesthetic, cultural, ecological, economic, health, historic, social effects

F. “Human Environment” 

1) Encompasses both natural & urban environments

2) Generally limited to physical, material environment 

3) Some effects are not themselves triggers, but should be considered in an EIS if one is required


a. Sociological effects (e.g. big box store replacing many small; urban blight)

b. Psychological effects (e.g. fear of radiation)

4) Can risk alone be an effect?

a. On the one hand, no actual “effect” until the incident actually happens

b. Might be pulled in under “controversial,” uncertain effects
c. What’s the likelihood? Is risk of terrorism enough that it should be considered?
d. Generally, lay assessment of risk doesn’t count; expert evaluation does (if experts find significant enough increase in risk, it’s an “effect”)

IV. Court’s Interpretation of NEPA


A. Procedural Statute, but with Teeth

1) Calvert Cliffs Coordinating Cmte v. AEC (1971) [AEC’s brilliant stapling strategy shot down]
a. AEC took extremely literalistic, formalistic interpretation of NEPA

i. Argued that it didn’t need to actually consider effects of nuclear power plants unless specifically challenged on them 

ii. Allowed permit applicant to prepare the report on effects (agency performed no independent analysis)

iii. Tried to satisfy requirement that envi “report shall accompany” proposal by stapling it on the back and never reading it 
b. Ct forcefully rejects AEC approach – takes a functional view
i. NEPA mandates “careful & informed decision-making” and “creates judicially enforceable duties” 

ii. Agency must actually consider the envi factors in its review process for the project – “NEPA was meant to do more than regulate the flow of papers in the federal bureaucracy”
iii. Consider to fullest extent, at every important stage of decision-making process

iv. Must consider alternatives seriously – “more than a pro forma ritual” 
c. Not sufficient to find that project meets other regs, so no need for EIS (e.g. satisfies CAA, CWA)

i. NEPA calls for multi-factored balancing

ii. Someone needs to look at entirety of project, make overall decision, weigh all the factors

iii. Just b/c it satisfies other stds doesn’t mean the benefits of the project outweigh the envi costs

d. Ct’s interpretation gives NEPA real teeth – it’s a procedural statute, but ct’s analysis may embrace more substantive considerations

2) Strycker’s Bay Neighborhood Council v. Karlen (1980) [Challenge to low-income housing project in Manhattan]
a. Even though considerable envi costs, HUD decided that minimum 2-year delay that would accompany new site outweighed those effects; neighborhood group sued
b. Calvert had left open the question as to whether NEPA included any substantive requirements

i. On the one hand, if there are no substantive requirements, do the procedures really mean anything?

ii. NEPA statute doesn’t ever say whether it’s substantive or procedural – just imposes new set of factors to consider. Should they ever trump? How much weight should they be given?

iii. Question of institutional competency – could the court fashion a legit test if NEPA were substantive (CA does it, but on a much smaller scale)? 

c. Ct determines that its review is purely to ensure that procedures followed, not to critique substantive outcome – “NEPA requires no more”

d. Ct employs “hard look” language, even in its arbitrary & capricious review std, to save it from having to overrule an agency’s substantive decision – if it seems like the agency ignored the environmental effects, send it back on the basis that agency didn’t take “hard look” at relevant factors

i. So if HUD had decided that envi effects outweighed by 2-month delay (rather than 2-year), ct might send it back (but note that this sure looks more like substantive than procedural review)
ii. Dissent argues: ct’s merely performing substantive review by another name; we should call it what it is

B. Questions of Timing & Scope  
1) General timing concerns
a. Too early – not enough info to properly evaluate the effects
b. Too late – past the crucial point of decision

2) General scope concerns

a. Segmentation – chopping big project up into many smaller projects (E.g. highway segments; exclude fed funding from the areas of heaviest envi impact to avoid NEPA; or focus on how each piece only has very minor effects, never look at overall effects of entire hwy)

i.   Segmentation may be appropriate if segment has independent utility

ii.  Ask: does this segment make further action likely?

iii. Does it allow for meaningful consideration of alternatives?
b. Need for comprehensive EIS

i. Programmatic – proposals for federal action so closely related as to constitute single course of action

ii. Cumulative effect
iii. Connected actions

3) “Proposal”
a. CEQ regulations: proposal exists (EIS triggered) when the agency has a goal and is actively preparing to make a decision on one or more alternative means of accomplishing that goal, and effects can be meaningfully evaluated
b. If project is part of something larger, at what point is the EIS triggered?

c. If a federal plan is in place (e.g. increase the number of LNG facilities), should agency take a programmatic look?

4) Kleppe v. Sierra Club (1976) [Coal development on the Northern Great Plains]

a. Lawsuit sought regional EIS for coal leasing 
iv. There were several agency studies of the regional resources
v. There was a national EIS – very general, evaluated national program of coal-leasing (averages lots of effects nationally; doesn’t focus on concentration in any one region)

vi. There were also local EIS’s for each individual lease decision

b. But ct held no regional proposal or program, therefore no NEPA trigger

i. Agency never came out w/ any official report on leasing in that region; no evidence agency considered it a program

ii. Ct’s approach very literalistic – it’s not a program until agency says it’s a program

c. Ct rejects balancing test that Ct.App had implemented to determine if program existed

i. Ct.App. looked to likelihood & imminence of program; extent of info on effects available; extent to which irretrievable commitments of resources are being made; potential severity of impacts

ii. S.Ct found test exceeded ct’s authority under NEPA; “no support in language or legis history” of NEPA for the test (but don’t cts develop such tests out of whole cloth all the time?) 

iii. Dissent argues that Ct.App. test successfully alleviates problem that ct’s after-the-fact remedy is inadequate (must wait to enjoin fed action, rather than enforce NEPA’s requirements prior to agency decision to act)

d. Ct also defers to agency on identification of relevant geographic area; matter of agency expertise
i. Enviros had argued that agency should have considered regional effects of many small projects when they were intimately connected

ii. Cumulative impact statements ARE required when several related projects will have cumulative or synergistic impacts

iii. But why are they better positioned than agency to determine the appropriate level of analysis? Why region rather than basinwide, etc.? 

e. Practical aspect of scope (feasibility) may limit how much is included
f. Post-Kleppe, CEQ issued its regulations on timing – look much more like the Ct.App. balancing approach, determine when de facto program exists
i. Agency has goal, actively preparing to make decision and envi effects can be meaningfully evaluated

ii. But this seems to conflict with Kleppe – which should lower cts follow? Regs aren’t binding, S.Ct. precedent is…
5) Tiering 

a. Agency may prepare both larger programmatic and then project-specific EIS’s

b. Consider the impacts as agency action progresses; incorporate larger-scale analysis by reference
6) Thomas v. Peterson (1985) [EIS required for Jersey Jack timber road, part 1]

a. FS approved construction of timber road with FONSI; did not consider effects of timber sales to follow the road (argued they were too speculative to consider)
b. Ct holds that while agencies have considerable discretion in determining scope and timing of impacts to consider, sometimes they are required to complete cumulative EIS
i. Ct doesn’t want to substitute its own judgment

ii. It bases its decision on the CEQ regs; expert agency tasked w/ interpreting NEPA

iii. CEQ regs require cumulative EIS for either connected or cumulative actions

iv. Here, the timber road and the timber sales are both connected and cumulative (interdependent; significant effects)

c. Connected Actions
i. Automatically trigger other actions that may require EIS; or
ii. Cannot or will not proceed unless other actions are taken previously or simultaneously; or
iii. Are interdependent parts of a larger action and depend on the larger action for their justification

d. Cumulative Actions

i. Actions which when viewed with other proposed actions have cumulatively significant impacts

e. Timing

i. Need to consider impacts of timber sales BEFORE road built, b/c existence of the road will tip the scales in favor of the timber sales
ii. Ct holds that if FS knows enough about the sales to justify building the road, it knows enough to evaluate the impacts

iii. But what if wide range of potential future sales, scale uncertain? Then consider a range of possible impacts.
7) Sierra Club v. Peterson (1983) [EIS required for massive sale of oil & gas leases on public land]

a. Most leases sold with No Surface Occupancy (NSO) stipulation; precludes surface occupancy unless specifically approved by FS
b. Some leases sold w/o such stipulation – agency could not preclude some surface disturbance after leasing, although it may impose mitigation measures (e.g. restrict access to certain areas, or during certain times of year)
c. Agency argued that issuing leases caused no effects; no need for EIS until drilling goes ahead

d. But failing to review now forecloses option of no disturbance for parcels w/o NSO; therefore, ct holds that later site-specific review inadequate

e. Irrelevant that many leases will not ultimately be developed – the agency has abdicated its legal authority to deny drilling at this stage 

f. Ct takes “hard look”

i. Clearly, arbitrary & capricious std encompasses a wide spectrum of deference

ii. Here, it places a substantial burden on the agency – did it:

(1) Take a hard look

(2) Identify relevant areas of envi concern

(3) Make convincing case that impact insignificant

(4) Or if impact significant, make convincing case that mitigation reduced to minimum
iii. Ct responding to use of mitigated FONSI, serious questions about enforcement (will mitigation measures actually be implemented as advertised? Burden on enviros to monitor, police, bring new NEPA claim if not…)

iv. Ct applies a significantly stricter std in evaluating FONSI than in evaluating need for supplemental EIS
g. EIS must be completed at the point of irretrievable commitment of resources 

   i.  Ask: is this choice loading the scales of future debate?


ii. Is it foreclosing options, either legally or de facto?

8) Connor v. Buford (1985) [9th Circuit allowed lease-by-lease evaluation w/ NSO stipulations; lower ct had rejected out of concern over nibble away problem, severe cumulative impact in larger context but not in each individual case; enviros had sought programmatic EIS]

9) Metcalf v. Daley (2001) [Ct rejected FONSI for whale hunt, finding that NEPA process was not initiated until after agencies had issued their approval of the hunt – timing too late]

10) Hanly v. Kleindienst (2d Cir. 1972) [EA becomes a mini-EIS for proposed jail/courthouse in urban area]

a. Consider whether EIS required in light of two factors:

i. Extent to which action will cause adverse environmental effects in excess of those created by existing uses in the area affected

(5) Conduct conforming w/ existing uses will be less significant than a radical shift in use

ii. Absolute quantitative adverse environmental effects of the action itself, including cumulative harm that results from its contribution to existing adverse conditions in the area.

(1) Tipping point scenario – straw that breaks the environmental camel’s back

iii. CEQ regs (look to “context,” “intensity”) not specific enough guidance; ct develops further 
b. Substantive question – when is effect significant?

i. Scope of envi impacts considered must be comprehensive

ii. Here, assessment solid, interdisciplinary, included broad scope of factors

iii. But agency still should have erred on side of completing the EIS

iv. If effects uncertain/controversial – DO THE EIS

c. Procedural question – How should the EA be performed?
i. NEPA doesn’t specify procedure, but under APA, need at least enough for cts to review

ii. If procedures become too elaborate, the EA becomes a mini-EIS, too heavy a burden when the action/effects are minor

iii. But majority finds that prudent course would be to give the public notice & comment period even in the EA (dissent derides this as “giving at once too much and too little”)

iv. “We hold that before a preliminary or threshold determination of significance is made, the responsible agency must give notice to the public of the proposed major federal action and an opportunity to submit relevant facts which might bear upon the agency’s threshold decision.”
d. Dissent takes pragmatic approach – if the project is controversial & divisive, you know there’s going to be litigation, so just do the EIS 

i. After all, a part of EIS is to reassure the public about the agency’s evaluation  

ii. More efficient for agency to do the EIS than go through the litigation over doing the EIS
11) DOT v. Public Citizen (2004) [No EIS needed for influx of Mexican trucks]
a. Bush lifted moratorium on Mexican motor vehicle carriers, subject to FMCSA (Fed Motor Carrier Safety Administration, sub-agency w/in DOT) issuing safety-monitoring regs
b. FMCSA prepared EA, determined FONSI 

i. Only considered effects that would arise from their roadside inspections

ii. Effects of those inspections offset by their positive benefits 

iii. Did not consider larger envi impacts of increased numbers of dirtier trucks in U.S. (b/c it determined that was not an “effect” of its actions)

c. Ct upholds FMCSA’s decision – no need to consider “effects” over which agency has no control; FMCSA cannot countermand the President’s decision (“NEPA requires a reasonably close causal relationship btwn the envi effect and the alleged cause”)
i. Purpose of NEPA = include envi considerations in decision-making; here, agency has no authority to make the decision, so why should it have to consider those effects?
ii. NEPA = look before you leap statute
iii. Also, public participation statute (ensure relevant info available to public so they can participate in discussion of decision)

iv. Where those purposes aren’t served, it doesn’t make sense to require EIS; follow “rule of reason”
d. Note different standard in effects considered in determining WHETHER to complete an EIS vs. what to include in one (adequacy)


C. Judicial Review

1) Arbitrary & Capricious standard
2) Hard look vs. Chevron deference

a. Cts inconsistent; go back and forth, depending on



i.   Agency (how mission-oriented it is)



ii.  Stage of decision



iii. Other factors

3) Generally a procedural review, but potential for substantive bite (if ct thinks agency didn’t take a hard enough look at the facts)

4) Std of review tilts much more toward deference when evaluating the EIS for adequacy, rather than evaluating whether one should have been done in the first place

V. Adequacy – Is the EIS Adequate?

A. Overview

1) Once threshold crossed, agency doing EIS, consider ALL effects


a. Direct, indirect, expert evaluations of risk, etc.

2) Programmatic vs. project specific
3) What’s required in an EIS?

a. Sufficient detail

i. Watch out for conclusory, vague, internally contradictory, cursory treatment of cumulative/secondary impacts, insufficient info on alternatives

b. Worst case scenario

ii. “Mention but minimize” strategy

iii. Concern that it distorts decision-making process by overemphasizing very speculative harms

iv. Early caselaw had required worst case scenario analysis

(1) Sierra Club v. Sigler (1983) [5th Cir required consideration of catastrophic oil spill – total loss by supertanker – in EIS for proposed port]

(2) Save Our Ecosystems v. Clark (1984) [9th Cir. required FS to presume pesticides carcinogenic in EIS for use]

v. CEQ regs reined in that requirement
(1) Summarize existing credible scientific evidence

(2) Evaluate impact (generally accepted scientific evidence)

(3) Disclose when info cannot be obtained

(4) Robertson v. Methow (1989) [S.Ct. held new regs meant no worst case scenario requirement; considerable deference to agency]

c. But not required to include full CBA or mitigation measures
4) General elements that must be included in EIS

a. Explanation of purpose and need for action


b. Description & comparative assessment of alternatives


c. Analysis of environmental consequences of action & alternatives 

5) sd

B. Alternatives Analysis

1) Heart of NEPA
a. Agencies must consider alternatives even if no EIS required for project

b. Agencies must consider array of alternatives that represents full range of possibilities

c. CA v. Block (1982) [EIS for proposed timber sale that only considered leaving btwn 0% and 33% of forest as roadless was not an adequate alternatives analysis]

d. Primary vs. secondary alternatives


i.  Primary = course of action entirely different from proposal


ii. Secondary = going forward w/ proposal, but in different way

e. CEQ regs requires agencies to look at three types of alternatives


i.   No action


ii.  Other reasonable course of action


iii. Mitigation measures not already included in the project

f. But agencies need not look as alternatives “unlikely to be implemented” 

2) Complications

a. Must agency consider alternatives not w/in agency’s jurisdiction? (generally yes, if in some fed agency’s jurisdiction)
b. Other ways to accomplish the overall policy goal? Alternatives that accomplish only a portion of the goal?
c. Other ways to accomplish project sponsor’s goal? Cts reluctant to require agency to redefine the goal of a proposal…
3) VT Yankee Nuclear Power Corp. v. NRDC (1978) [What is this mysterious “energy conservation” I’ve heard so much about?]
a. Enviros argued that EIS inadequate b/c it failed to consider conservation as alternative to new nuke plant; apparently a loose cannon had raised the idea to AEC but never developed it in response to their questions
b. DC Cir agreed w/ enviros – agency is not “neutral umpire calling balls and strikes,” must do its own independent analysis, not require intervenors to make the case for the alternatives

i. Question of who bears the burden of presenting a sufficiently plausible alternative that it must be considered? 

c. S.Ct. overturns
i. Intervenor must bring enough info to the table to present a viable option

ii. Alternatives not infinite; bounded by feasibility

iii. Here, that would require a strategy for conservation (what could be undertaken, how, etc; unclear how detailed would this plan have to be)

iv. “Conservation” not developed, fleshed out enough at that time; if a more developed proposal had been put together, NRDC could have called for supplemental EIS

d. Intervenors must present well-developed alternative; but at some point, agency must take hand-off, pursue the analysis 

C. Analysis of Environmental Effects
1) Very broad – effects the CEQ regs require to be evaluated include:
a. Direct effects

b. Indirect effects

c. Possible conflicts w/ state, local, tribal land use policies

d. Envi effects of alternatives
e. Energy requirements, conservation potential, and mitigation measures of proposed alternatives

f. Natural or depletable resource requirements & conservation potential of various alternatives & mitigation measures

g. Urban quality, historic & cultural resources, design of the built environment, reuse & conservation potential of various alternatives & mitigation measures
h. Means to mitigate adverse impacts

2) Sierra Club v. US Army Corps of Engineers (1983) [DOT says interpier area is a “biological wasteland”; or Striped bass, you say? What striped bass? Where?]
a. NY DOT sought to build Westway superhighway; performed cursory EIS that described wetlands to be filled as “biological wasteland”
b. Sister agencies protested

i. EPA, Fisheries Service, Wildlife Service all made critical comments on DEIS

ii. Pointed out new data on juvenile striped bass population in area

iii. But NY DOT ignored the comments; issued FEIS that did not consider the new data

c. Ct extremely reluctant to judge quality of analysis in EIS, but where agency thumbs its nose at data, sister agencies, it will
i. “The court may not rule an EIS inadequate if the agency has made an adequate compilation of the relevant information, has analyzed it reasonably, has not ignored pertinent data, and has made disclosures to the public.”

d. Here, ct held EIS inadequate b/c

i. Not an adequate compilation of the data

ii. Data not analyzed reasonably

iii. Pertinent data ignored

iv. And therefore public disclosure of impacts incomplete & inadequate

e. All agency really needs to do is respond in good faith; it’s an extremely low bar; but here, agency didn’t meet it
3) Marsh v. Oregon Natural Resources Council (1989) [No supplemental EIS required for OR dam]
a. New info about adverse effects of dam came to light after Corps completed EIS; enviros sued for supplemental EIS

b. Supplemental EIS required when

i. Significant new circumstances

ii. Major fed action yet to occur

iii. Remaining action will affect quality of envi in way not yet considered

c. Ct notes that Sierra Club is extreme case; ct usually defers to agency expertise as to whether new info significant enough to trigger need for supplemental EIS
i. Ct wants to set some boundaries – new info will always come to light throughout course of long, involved federal project 

ii. Need practical limits to challenges (or they could hold up every big project forever)

d. Questions to consider:


i.   What’s the value of the new info?


ii.  How much fed action is left to occur?


iii. Could this info affect decisions/actions that have yet to be made?

e. CEQ regs highly persuasive (duty to prepare supplement only under those circumstances )

BIODIVERSITY PROTECTION
ENDANGERED SPECIES ACT
I. Structure & Process

A. Major Provisions

1) §3 Defines Endangered & Threatened Species
a. Endangered – any species which is in danger of extinction throughout all or a significant portion of its range

b. Threatened – any species which is likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range
2) §4 Listing

a. §4(a) Secretary must determine whether any species is endangered or threatened and designate critical habitat for such species

b. §4(b) provides that the listing determination is to based solely on the “best scientific and commercial data available” and that the designation of critical habitat is to be based on “best scientific data available…taking into consideration the economic impact, and any other relevant impact, of specifying the particular area as critical habitat”

c. §4(b)(3) citizens may petition for listings

d. §4(f) Secretary must develop & implement recovery plans to species unless (s)he finds they will not promote conservation of the species

3) §7 Review of Federal Actions

a. §7(a)(1) Requires all federal agencies to carry out programs to conserve endangered and threatened species

b. §7(a)(2) Provides that all federal agencies must insure, in consultation with the Secretary, that their actions are “not likely to jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification” of such species critical habitat

c. §7(e-h) If action is barred by “jeopardy” determination, its proponent may seek exemption from cabinet-level “Endangered Species Committee” (god squad provision)

d. God squad may grant exemption if:

i. No reasonable or prudent alternatives

ii. Action is in public interest on regional or national basis

iii. Benefits of action clearly outweigh benefits of alternatives that do no jeopardize

4) §9 Prohibitions (takings – private or public)
a. §9(a) prohibits sale, import, export, or transport of any species listed as endangered

b. §9(a)(1)(B-C) unlawful to “take” endangered animal species, with take defined as harass, harm, pursue, hunt, shoot, wound, trap, capture, or collect (harm including habitat modification that actually kills or injures by significantly impairing essential behavioral patterns, such as breeding, feeding, or sheltering)

c. §9(a)(2)(B) prohibits removal or damage of endangered plants on federal lands or anywhere else in knowing violation of state law.

d. Prohibitions apply to both threatened and endangered species, and apply to any “person” including corporations & govt entities.

5) §10 Habitat Conservation Plans (HCPs)

a. Authorizes the issuance of permits allowing the incidental taking of endangered species to parties with an approved habitat conservation plan to minimize and mitigate the impacts of such a taking where the taking will not appreciably reduce the likelihood of the survival and recovery of the species in the wild.

6) §11 Enforcement & Citizen Suits
a. Civil & criminal penalties

b. Citizen suits authorized against any person alleged to be in violation or against Secretary for failure to perform nondiscretionary duties


B. Rationale of the ESA



1) Species are useful to us

a. Economic value from harvesting

b. But ESA would fail a strict CBA; so even though that’s the stated rationale, must be other considerations as well



2) Other potential rationales

a. Moral obligation not to drive other species to extinction


i. Difficult b/c it admits of no compromise; hard to build coalitions 

b. Species are indicators of ecosystem health; proxy for protecting integrity of ecosystems


C. ESA Process
1) Information concerning potentially threatened or endangered species brought before agency 


a.   May be by agency itself, or by citizen petition


b.   Agencies = FWS, authority designated by DOI, or NMFS, under NOAA

2) Listing Decision (§4)
a. Must be based on best scientific & commercial data available

b. Intended to be a cost-blind decision; list any species on the brink

c. Three options

i. Listing not warranted

ii. Listing warranted, but precluded

(1) Holding tank, black hole category

(2) Generally b/c need more info, or species a lower priority compared to others, or agency doesn’t want to list due to prudence criteria, etc.

iii. Listing warranted – list as threatened or endangered

d. If not listed, proceed w/ action w/o further ESA regulation

3) Final Listing Rule

a. Supposed to make final decision w/in 1 year of proposal

b. Supposed to update list every five years

c. Species listed as threatened or endangered

d. Critical habitat designation should accompany listing

i. “Specific areas essential to conservation and that require special management”

(1) Could be different levels – absolute minimum required for survival, larger area required for recovery, largest area = full range of the species

(2) Definition seems to suggest recovery-level protections

(3) But tension btwn legal std and biological requirements; biologically, species are indicators of ecosystem health, but regulated community wants to limit the protected habitat

ii. Presumption that habitat must be designated unless other factors outweigh

(1) Factors include cost consideration, whether additional time needed, whether necessary to prevent extinction, whether benefits of exclusion outweigh benefits of inclusion
(2) “Prudency rationale” – if habitat designated, it will invite vandalism, target the species, encourage poachers

(3) Concern about perverse incentive to make land uninhabitable for species before it is listed (b/c the regulatory regime is so powerful)

iii. Habitat designation extremely controversial; only completed for about 15% of listed species 

e. List supposed to be updated every 5 years
4) Wildlife (animals): Unlawful to Take (§9)

a. “Take” defined broadly

i. Harass, harm, pursue, hunt, shoot, wound, trap, capture, or collect

ii. Harm includes habitat modification that actually kills or injures by significantly impairing essential behavioral patterns, such as breeding, feeding, or sheltering


b. Federal Action
i. §7 Mandatory consultation w/ the FWS or NMFS 

(1) Inquire if any threatened or endangered species may be present in project area

(2) If so, agency must prepare biological assessment to determine if species “likely to be affected” (may be part of EIS)

(3) If assessment determined likely to be affected, mandatory formal consultation w/ FWS or NMFS, which develops biological opinion

ii. Two determinations in biological opinion:

(1) Is activity likely to jeopardize continued existence of species or destroy or adversely modify critical habitat? If no go ahead.

(2) If yes, then is there a reasonable and prudent alternative to the action? If no, BAN on action (agency may go to god squad for exemption) If yes, e.g. mitigation activities, FWS/NMFS issues incidental takings permit, action goes ahead


c. Private Action 
i. Discretionary consultation w/ FWS/NMFS is undertaking activities which may result in a “take”

(1) Failure to consult is a gamble – if take occurs, subject to enforcement, criminal & civil penalties (up to $50,000, 1-year prison term)

(2) Most parties want to avoid taking that risk

ii. Agencies may issue “incidental taking permit”
(1) Not for direct harvesting of the species; incidental to lawful activity

(2) Must specify impact on species

(3) Must minimize/mitigate harm to species; maximum mitigation

(4) Explain why no alternatives

(5) Activity must not appreciably reduce likelihood of survival/recovery in the wild

(6) Must include funded, site-specific habitat conservation plan (not particularly effective biologically; small, fragmented, isolated)

iii. Alternative proposal = regional habitat conservation plan

(1) Rather than “postage stamp” preserves; preserve large swaths of territory

(2) Developers buy credits like w/ wetlands banks

(3) Drawback = high transaction costs

5) Plants


a. Prohibition on removing from federal area, maliciously damaging


b. Ban on import/export


c. But no real restrictions on private land

6) Enforcement Procedures

a. Criminal & Civil penalties



i. Up to $25,000 civil



ii. $50,000 + 1yr criminal; possession regardless of knowledge of listing


b. Land acquisitions (but budget constraints)


c. Citizen suits


d. Conservation Area Management agreements w/ states

II. Federal Authority to Enforce ESA

A. The Reach of the Act
1) TVA v. Hill (1978) [Snail darter vs. Tellico dam]

a. ESA enacted while dam on last free-flowing stretch of Little Tennessee River was held up by NEPA injunction; snail darter discovered
b. TVA = very mission-oriented agency; had to create public works to justify its existence, whether or not they were economically justified

c. Enviros argued that species only found in that stretch of the river; to allow the dam would be to obliterate habitat, destroy species; they sought injunction
d. TVA’s possible attacks

i. ESA based on utilitarian principles; never meant to protect valueless species

ii. “Rule of Reason” – this application of the Act is absurd, value of fish so much less than that of reservoir, considering sunk costs in project (some argued ESA should never apply to completed projects)

iii. Remedy – injunction is equitable, w/in discretion of the ct to balance benefits w/ harms

e. S.Ct granted injunction on separation of powers grounds 
i. Congress has established policy priorities, protecting species above all other considerations, therefore ct MUST issue injunction to enforce

ii. Plain intent of act was to save species, regardless of the cost – no allowance for a weighing test

iii. But a contrary separation of pwrs argument would point out that it would intrude on ct’s authority for Congress to require equitable relief in this circumstance
iv. Also, ct has refused to grant injunctions in some later cases

f. Note that if ct had refused to issue injunction, ESA would have been essentially toothless; instead, it became one of most powerful envi laws

B. Commerce Clause Authority

1) Nat’l Association of Home Builder (NAHB) v. Babbitt (DC Cir. 1997) [Dehli Sands Flower-Loving Fly]

a. Hapless fly located entirely w/in single CA county

b. FWS granted incidental takings permit for hospital, but refused to do so for hwy expansion (in fact, original analysis called for restricting use of hwy)
i. What happens when the analysis is political poison? Change the analysis (real quick!)

c. Applied commerce clause challenge – no authority to apply ESA in this way (purely intrastate species, no fed land involved); challenge premised on Lopez
d. Majority upholds ESA
i. Fly is not an “instrumentality” of commerce

ii. But it is a “channel” (this probably wouldn’t hold up after Morrison)

(1) Channels may be kept free from “immoral & injurious” uses

(2) But this is an applied challenge –are we really going to be trafficking the fly across state lines?

iii. And it “substantially affects” commerce

(1) Potential for future species-related commerce

(2) Effect on biodiversity – a natural resource, used to produce marketable goods

(3) Prevent destructive interstate competition (race to bottom)

e. Dissent

i. Allowing regulation based on speculation of possible future commerce = allows limitless regulation by the feds; anything can potentially become a part of commerce in the future
2) Gibbs v. Babbitt (4th Cir. 2000) [Experimental population of Red Wolves]

a. Endangered wolves released in NM, TN; some takings allowed by farmers when wolves attacked livestock, but mostly prohibited
b. Suit challenged application of ESA to wolves on private land

c. Ct upheld application of ESA

i. Not a channel of commerce, or a thing in commerce

ii. But they “substantially affect” b/c they are closely connected to 4 intrastate markets 


(1) Tourism market


a. “Howling events”



b. Only works for charismatic megafauna (not the fly)


(2) Scientific research market



a. Fact-dependent; need actual research to point to


(3) Potential future pelt trade



a. Again, where are the limits on such speculative future 


    markets?


(4) Agriculture market
a. Here, focus is NOT on the protection, but on the regulated activity (shooting wolves to protect livestock)

b. MUCH easier to find link to interstate commerce when focus is on the regulated activity, rather than the species 

c. Would have worked for the fly (hospital, hwy, obviously linked to commerce)

d. Species, on the other hand, pose a paradox: the more endangered a species is, the more likely its population is to be small, isolated, and not cross state lines – so does Congress have more power to regulate healthy species than endangered ones?

iii. Also, essential piece of overall federal regulatory scheme (but here, that larger regulatory scheme is only loosely connected to commerce)
3) GDF Realty Investments v. Norton (5th Cir, 2003) [Upheld ESA regulation of Cave Species (invertebrates) as essential piece of larger regulatory scheme, even w/o link to tourism or science mkts]

4) Rancho Viejo v. Norton (D.C. Cir. 2003) [Saga of the hapless arroyo toad] 
a. Ct upheld ESA on basis that planned commercial housing development was linked to interstate commerce

b. Roberts dissent protested fact that some circuits look to the species, others look to the regulated activity in applied ESA challenges

c. If focus is on regulated activity, then lone hiker in woods killing species not prohibited; same for acts of pure vandalism (not commerce), or private actions of homeowners on own land

d. Can we interpret Commerce Clause to support either interpretation? Uphold ESA if it implicates commerce either through the species or the activity that threatens it?  

III. Listing Species: §4


A. Listing a species triggers powerful protections


1) Including requirement of designating critical habitat – but huge backlog there


B. Strategies to avoid listing



1) Warranted but precluded



2) Mitigation efforts sufficient



3) Candidate species recovery programs 


C. Mitigated decision not to list vs. mitigated “no jeopardy”

1) Unless there’s an existing program to protect the species, ct won’t approve mitigated no listing


a.  Ct has ruled several such decisions (e.g. spotted owl) as arbitrary & capricious 

2) Ct aware of enormous pressure on agencies not to list; grants very little deference to that decision

3) Somewhat higher level of deference to mitigated “no jeopardy”; but analogous to FONSI in NEPA


D. Arenas for citizen action



1) Generally fewer than in many other environmental laws; few hearings



2) Citizen petition for listing



3) Maybe hearing if BO incorporated into EIS; hearing under NEPA

IV. Federal Actions: §7


A. Enforceable procedural requirements

1) §7 requires review of all federal actions – including all actions that require federal permits or authorization, federally-funded projects, or projects on public land
2) Substantively, ESA prohibits taking; but there are also procedural requirements that must be followed

3) Thomas v. Peterson (9th Cir. 1985) [Jersey Jack Road, part 2]

a. ESA calls for graduated, sequential requirements by action agency
i. First, inquire w/ FWS or NMFS as to presence of the species in the project area


(1) very informal inquiry


(2) often the process ends there

ii. If a species may be present, the action agency prepares a biological assessment


(1) May be incorporated into EA or EIS


(2) FWS plays a large role in preparing this document; works in 

     coordination w/ action agency

iii. If likely to be affected, then FWS prepares BO


(1) Makes decision as to whether likely to jeopardize

b. Following sequence sifts out many projects that don’t require the full, formal consultation
c. But here, FS failed to even make the first inquiry – on the grounds that it already knew there were endangered wolves in the project area

d. As w/ NEPA, procedure matters; here b/c procedures designed to ensure compliance w/ substantive protections 

i. Ct shoots down FS argument that there’s no violation of ESA b/c ct can’t prove taking

e. Failure to follow procedures is a violation of ESA (and not de minimus), and triggers an injunction pending compliance; ct very willing to enforce procedural requirements 


B. “Best scientific data”

1) Determination of whether action “likely to jeopardize” must be based on best info available

2) Roosevelt Campobello International Park Co’mmn v. EPA (1st Cir. 1982) [Proposal to build oil refinery in ME may threaten whales]

a. Private proposal, but fed involvement b/c refinery required NPDES permit

i. What if EPA had delegated authority to ME, and state issued permit? No fed activity = no hook for §7; go to §9 instead, possibility of incidental taking

b. Fed action triggered consultation w/ FWS and NMFS

i. FWS found “likely to jeopardize” bald eagles

ii. NMFS found insufficient data for risk to whales

iii. Why the disparity? Agencies have large discretion (“jeopardy” not defined in statute), and FWS tends to be more protective

iv. Unusual case b/c not premised on habitat loss; merely on risk of catastrophic oil spill accident

c. EPA declined to issue permit, but ALJ overturned after administrative hearing

d. Evidence available at hearing

i. Coast Guard assurances that navigation safe if certain conditions met

ii. Computer simulations

iii. General studies of the area 

iv. But no real time simulations – Coast Guard refused to invest the time and resources of project uncertain; even though CEQ called for them to be done
e. Ct held this did NOT meet ESA requirement of best evidence available 

i. Surprising, since fact-based, fact-heavy decision would be expected to hold up on appeal

ii. Just b/c the real time simulations are expensive is not an excuse not to do them

f. No NPDES permits until studies completed

3) Generally, ct will NOT require agency to conduct new research, only to seek out and consider existing data
a. Some question as to whether “data available” means data can be obtained (method is available) and data actually already in existence somewhere

b. Ct would rather not impose additional requirements

4) “Best data” requirement opens the door to data wars


a. Lots of room to challenge on methodological grounds


b. “Gaming the baseline”

5) Recent positive development = movt toward use of scientific panels to complete & evaluate studies

C. No jeopardy vs. Affirmative duty to conserve

1) Carson-Truckee Water Conservancy District v. Clark (9th Cir. 1984) [Chalk one up for the cui-cui]
a. DOI using water releases from dam to enhance habitat for endangered fish; refused to sell any to conservancy district or pwr company

b. Lawsuit argued agency only had authority not to jeopardize, not to affirmatively conserve the fish; therefore it must sell excess water as dictated by the dam’s authorizing statute

c. Ct holds for DOI – another section of §7 directs that the DOI “shall use programs administered by it to further the conservation purposes of the ESA”

d. Therefore, DOI free to use the water not only to halt but also to reverse the trend toward extinction

2) Is the affirmative power to further conservation of species an enforceable duty?

f. Problematic b/c such choices w/in realm of agency discretion

g. Cts reluctant to force agencies to do as much as they possibly can for species – where draw the line?

h. Therefore ct will generally defer to agency decision

3) sd

V. Private Takings: §9


A. Broad definition of prohibited takings
1) Babbitt v. Sweet Home Chapter of Communities for a Great Oregon (1995) [Landowners & loggers challenge broad definition of “harm”]
a. S.Ct. upholds FWS definition of harm that includes habitat modification, where that modification actually kills or injures species 
b. Spectrum of possible definitions of “harm”
i. Direct application of force against individual member of the species

(1) Common law definition of “take” as reduce to human control & dominion (legal term of art)

(2) Surrounding terms, context seem to imply narrow definition

(3) Connotation of intentionality here

ii. Affirmative conduct directed at individual living animals

(1) Slightly broader; can capture or kill w/o direct application of force

(2) Perhaps more focused on knowing then intent; forseeability 

iii. Proximate cause/forseeability

(1) Doesn’t require intent to get at the animal

(2) Bounds responsibility w/ forseeability; action harms where it forseeably causes actual injury
iv. Direct or indirect killing or injuring

(1) Strict liability? Not bounded by intentionality or forseability?

(2) Supported by plain language – dictionary definition of “harm”

(3) Supported by broad purposes of the ESA (comprehensive protection of species)

(4) Supported by precedent – TVA v. Hill, clearly not a direct application of force against the fish there

(5) Supported by amendment passed post-regulation, allowing incidental takings permit; Congress wouldn’t have put that in if (a) they didn’t agree w/ the reg, and (b) they didn’t believe it should encompass habitat loss

(6) Finally, Chevron deference to agency interpretation

c. Majority takes the broadest reading; concurrence focuses on forseeability; dissent argues for narrowest
d. But even w/ broad definition, how prove the actual harm?

2) Marbeled Murrelet v. Babbitt (1996) [Ct held “reasonably certain threat of imminent harm to a protected species is sufficient for issuance of injunction under §9 of the ESA]

3) Palila v. HI Dept of Land and Nat’l Resources (1981; 1986) [Endangered Palila bird wins removal of non-native, then native sheep and goats that ate its mamane trees]
a. Btwn Palila I and II, the bird population had increased
b. Under Babbitt definition of harm, where’s the body?

c. Evidentiary std vs. Biological std


i. Evidentiary


(1) Focused on individuals

(2) Show me the body is a big problem before the fact

(3) But once there’s a body (e.g. Piping Plover case), ct’s comfortable being very strict (there, it banned ORVs from the beach where the dead bird was found)


ii. Biological

(1) Focused on populations, not individuals

(2) Palila II – don’t need a body, just evidence showing that sheep tend to destroy the food source for birds

(3) O’Conner questions Palila II in Sweet Home
d. In these cases, causation can be fairly attenuated, making evidentiary std difficult to meet (e.g. Defenders of Wildlife, endangered animals eating poisoned target animals, strychnine poison registered by EPA)

e. When injunction sought before action, ct must often look to biological std – is this action likely to kill the species? Ct seems fairly willing to be proactive, look to forseeability 

f. Bottom line: cts have the discretion to be more strict (apply evidentiary std) or more flexible (apply biological)


B. Evolution of Habitat Conservation Plans

1) Most landowners consult w/ agencies and seek incidental takings permit (rather than taking the gamble of potential enforcement action against them)

2) Movt toward large-scale, regional habitat conservation banks

a. Avg over 1,000 acres; currently 40,000 established, ranign from $3,000-120,000 per acre in credit price

b. Not burdened by the same problems seen in wetlands banks (preservative, rather than newly created; don’t have to perform such complex functions)

c. Larger tracts offer multi-species protections, better ecologically than postage stamp preserves

d. Big question = who pays for buying and managing the land? It’s a big initial investment; FWS may be too willing to relax requirements (allow inter-species trades, across different types of ecosystems)

e. To what extent should govt oversee this entrepreneurial activity?

ENFORCEMENT
I. Agency Enforcement

A. Types of Enforcement Authorities 

1) Criminal penalties
2) Civil penalties or injunctions

3) Administrative penalties or compliance orders 




a. Most frequently used – procedurally simpler, but lesser penalties
4) EPA may blacklist violators from govt contracts
5) If multiple violations in one day, then the agency may fine the max daily penalty for EACH violation, at least under the CWA


B. Monitoring & Detecting Violations



1) Extremely resource-intensive; envi laws rely in large part on reporting requirements


2) Violations of reporting requirements prosecuted



a. Criminal sanctions




b. Whistleblower protections 




c. Bounty provisions for reports of violations



3) Continuous monitoring requirements; EPA presumes higher emissions if equipment 


    fails

C. EPA Policy on Self-Policing of Violations

1) Two types of penalties

a. Company must disgorge the economic benefit of noncompliance


b. Gravity-based penalties; consider

i. Wilfullness of the offense

ii. Seriousness of the violation

iii. History of such violations

iv. Good-faith efforts to comply

v. Economic impact on the violator

(1) Why consider this? B/c cts and EPA don’t want to shut down businesses, harm innocent employees, undermine public support for envi laws 

vi. Any other such matters as justice may require

2) EPA Policy reduces gravity-based penalties if company self-reports violations


a. 100% reduction if all conditions met


b. 75% reduction if all but systematic discovery met

3) Conditions

a. Systematic discovery – violation discovered during (1) environmental audit or (2) as a result of compliance management system

b. Voluntary discovery – not as a result of statutory requirement, compliance order 

c. Disclosed in writing w/in 21 days after discovery

d. Discovery & disclosure independent of govt or third-party plaintiff (including whistleblower) – prior to imminent discovery of violation by outside actor

e. Correction & remediation – w/in 60 days, or specified time given by regulatory agency

f. Prevention steps taken to prevent recurrence

g. Not a repeat violation – w/in past 3 years at that facility, or past 5 at other facilities operated by the company

h. Violation must not have caused serious actual harm, or presented imminent, substantial threat to human health or environment; or violate specific terms of judicial order

i. Cooperation w/ regulatory agency

4) Small businesses may be exempt from all penalties (not just gravity-based) if they make a good faith effort to comply with regs

a. Up to 100 employees

b. Rationale = enforcement of envi regs more likely to sink a small business; many would like to comply, but lack the capacity, so give them a break, training, etc

c. Longstanding Congressional concern about small businesses

5) State privilege laws – protect self-monitoring and reporting from prosecution

a. Privilege only – 6 states


b. Privilege + immunity – 12 states 


c. EPA opposes: undermine public right to know, protect criminal conduct 

6) Industry believes EPA policy doesn’t go far enough – still no incentive for disclosure as compared to fix it and shut up, which allows company to retain the economic benefit of noncompliance

D. Determining Penalties

1) Cts have wide discretion in determining how to apply penalties for envi violations
2) Sierra Club v. Cedar Point Oil Co. (1996) [Oil company gets off with a “slapp” on the wrist] 
a. Cedar Point had 800 days of unpermitted discharge of produced water into Galveston Bay, in violation of CWA
b. Ct calculated max penalty, used that as starting point to determine if it should be reduced due to other factors
c. Factors “considered” by the court:
i. Seriousness of discharge – moderately serious; harm to benthic organisms, probably not very high concentrations of pollutants

ii. History of violations – company was told to get a permit, but refused b/c it didn’t believe the law applied to it

iii. Good faith – company disregarded law from day one, never attempted to comply; they filed a SLAPP suit against Sierra Club and EPA alleging denial of “unspecified constitutional rights” and IIED
iv. Economic impact to the company – may have been a marginal company

v. “All other considerations” – maybe the cts should deter SLAPP suits? But ct here doesn’t consider…

d. Here, max penalty $20 million, ct fined company $186,000 (the economic benefit to the company) – so ct didn’t ultimately assign any weight to company’s negative performance on those other factors

e. Upheld on appeal – ct has wide discretion to assign as much or as little weight as it chooses

E. Federal Preclusion of State Enforcement

1) Circuits split as to whether state enforcement of envi laws precludes fed enforcement

a. 8th Circuit does not permit overfiling; 10th Circuit allows it


b. EPA wants ability to overfile

i. States are under heavier pressure from industry, tend to be more conciliatory

ii. If EPA cannot step in, states will engage in race to the bottom


c. States seek to prevent it
i. Delegation of authority should allow states to operate w/ autonomy in this field

ii. If EPA undermines their authority, states will lose influence over industry, harder to get settlements, etc.

2) Harmon Industries v. Browner (8th Cir, 1999) [8th Circuit bars overfilling in RCRA suit]

a. Harmon improperly disposed of solvent for years; discovered violation and reported it; entered into clean-up and settlement agreement w/ Missouri DNR where MDNR agreed not to seek any penalties (based on prompt self-reporting and full cooperation)
b. EPA sued to enforce penalties ($2 million, $1 million of which was economic benefit); won $500,000 administrative judgment against the company
c. Ct held EPA was precluded from overfilling
i. Focused on “in lieu of” and “force and effect” language to find that state program supplants federal once state is authorized to enforce
ii. 10th Circuit read that language very differently – limited to specific provisions, not entire statute; and unlike CA law, no specific language that feds are precluded
iii. Ct holds that provision requiring EPA to give notice to authorized state before proceeding is merely authorization for EPA to act if state takes no action
iv. Ct argued if EPA feels state is not adequately enforcing, it can withdraw state’s authority (but this is huge, drastic step; EPA would have to replace entire program; practically, it’s not going to happen)

d. No dual enforcement authority in 8th Circuit 


3) Harmon has been chipped away; several circuits don’t follow

II. Citizen Enforcement


A. Standing – Citizen Access to the Courts

1) Many environmental laws authorize citizen suits – but the citizen must still have standing to proceed in court

2) General standing requirements (first three constitutional, last prudential)

a. Challenged action will cause plaintiff actual or threatened injury in fact


b. Injury is fairly traceable to challenged action


c. Injury is redressable by judicial action


d. Injury is to interest w/in the zone of interests protected by the statute at issue



i. Determined by text of authorizing law; may be broad enough to 


    include suits by industry alleging overenforcement 

3) Sierra Club v. Morton (1972) [Citizens fight a Disney resort in pristine Mineral King Valley]
a. S.Ct. holds that harm to “aesthetic and environmental well-being” IS a cognizable injury
b. However, the injury must be personal – Sierra Club had argued for organizational standing

i. What’s wrong w/ organizational standing?

ii. Ct argues it’s too difficult to find harm to the organization as an organization; the injury is nebulous

iii. But couldn’t ct examine the org’s bona fides, determine if its purposes are legitimately injured by the proposed action?

iv. Rule ct laid down = the organization has standing if its individual members have standing

c. Here, no members alleged particular, personal harm; how they would be impacted by the development

d. Douglas’s dissent: 

i. Ct should allow suit on behalf of trees, ecosystems, species; after all, we allow suit on behalf of corporations and ships

ii. But who has the right to speak for an ecosystem? At least a corporations and human objects have legitimate spokespeople

4) Lujan v. NWF (1990) [Ct rejects NWF’s challenge to BLM’s lifting protective restrictions on much public land]

a. NWF submitted affidavits from 2 members that used federal lands in that vicinity

b. Ct held they were inadequate – use of unspecified portions of immense tract of territory, on some portions of which action would occur, was insufficiently specific to show injury in fact

5) Lujan v. Defenders of Wildlife (1992) [Scalia sheds no tears for the Nile Crocodile]

a. DOI regs held that §7 of the ESA only applied to agency action w/in the US; Defenders challenged to apply it abroad, where feds are funding development projects
b. Two members brought affidavits that they traveled abroad to see the Nile crocodile and the Asian elephant, and that they intended to do so again in the future, though they had no concrete plans

c. No majority on whether redressbility met (US only funding a small portion of the projects; would they really cease if US funds stopped flowing?)

d. But the big problem is the lack of injury:
i. Plaintiffs argued injury = loss of opportunity, however remote, of seeing these animals

ii. W/o specific plans to return, however, no imminent threat of injury

iii. “Procedural injury” – agency’s failure to follow procedures alone injures plaintiff’s interests – still requires some sort of concrete injury
e. Ct rejects “inelegantly styled nexus theories”
i. Ecosystem nexus – any use of interconnected ecosystem grants standing over any harm to the ecosystem; rejected in NWF, plaintiff must use the threatened part of the ecosystem

ii. Animal or vocational nexus – anyone with professional interest in studying the animals has standing; love of a species (or individual animal) is insufficient

iii. But if your livelihood depends on that animal, economic interest implicated and it may be sufficient (Scalia draws highly class-based distinction btwn scientists and zookeepers)
6) Cases after Defenders took a hard line on standing

a. Several required proof of harm to the ecosystem itself

b. Steel Co. v. Citizens for a Better Environment (1998) [Ct held citizens had no standing to sue for violations that were resolved before suit filed b/c no redressability]

i. No standing to sue for wholly past violation under the CWA; only EPA may pursue actions for past violations
c. CAA, amended after that case, allows citizen suits for wholly past violations if they’re capable of repetition (cause of the violation not yet resolved)
7) FOE v. Laidlaw (2000) [Ginsburg to the rescue! Restores standing for envi orgs]
a. Laidlaw violated its NPDES permit over 500 times, violations ongoing well into suit, but ceased by final judgment
b. Ct finds there is standing 

i. Injury = frequent use of the area by the plaintiffs, reasonable fears and avoidance of certain activities based on repeated violations by company

(1) No need to find harm to ecosystem, just to plaintiff

ii. Redressibility – penalties count
(1) Even if compliance achieved, penalties deter future violations; alleviate the plaintiffs’ reasonable fears

(2) Ct awards penalties that are less than economic benefit, but based on consideration of “total deterrent effect” (when you consider the penalty + the attny’s fees, company won’t do it again)

c. Post-Laidlaw, if you use the area and have reasonable concern from the defendant’s actions, you have standing to sue
d. Questionable, post-Laidlaw, whether Steel Co. is still good law – if company had come into compliance during the notice period, might the plaintiffs still have had standing?

B. Implementing Citizen Enforcement
1) Establishing a cause of action


a. First, look to the specific statute – does it authorize citizen enforcement?


b. If not, default under the APA

i. Challenged action caused “injury in fact”

ii. Injury was to interest w/in zone of interests protected or regulated by the statute agency alleged to have violated

2) Citizen access varies among different statutes

a. Many more citizen suits than agency enforcement actions in the CWA and RCRA; but the opposite is true of the CAA

b. Regulatory structure of the acts themselves opens up or closes down citizen access; CAA permits difficult to interpret, determine allowable releases
3) Concern: is it an Article II violation to allow citizens to sue polluters directly for public injuries?


a. Citizens acting as private, unaccountable AGs?


b. But there are restrictions and limits on their power

4) Notice Requirement & Preclusion 
a. Citizens must provide 30-day or 60-day notice to polluter and EPA to allow EPA to step in and enforce

b. If agency is “diligently prosecuting” a suit, citizen action is precluded

c. Cts split as to whether administrative action counts – some circuits hold that as long as it reasonably assures that violations will not recur, it does
d. Govt action must address the claims made in the citizen suit to preclude it

5) Remedies


a. Abatement (compliance)


b. Fines, money goes to Treasury 



i. Prevailing party gets attny’s fees
6) Citizen suit provisions
a. Enforcement action against polluter

b. Suit against agency for failing to carry out nondiscretionary duties

c. RCRA – imminent hazard suit; don’t have to prove violation of the law, just that defendant is contributing to an imminent hazard (EPA also has this authority as well, and is generally the one to use it)

d. CERCLA citizen suits extremely limited – failure to report release, or violation of clean-up order are only points of citizen access

7) Settlement strategy: supplemental environmental projects (SEPs)
a. Companies negotiate settlements w/ envi group plaintiffs in citizen suits – the companies pay less than they would if they went through the whole process, and the money is turned over to a third party to perform an environmental improvement project in the affected ecosystem (since the citizen plaintiff can’t keep the cash, after all)

b. Company gets good PR and lower penalties (and they’re tax deductible!)

c. Envi groups get attny’s fees, some mitigation

8) Permit shields

a. Compliance w/ requirements of relevant environmental statutes generally shields from liability for pollution not specifically regulated under those statutes
b. Atlantic States Legal Foundation v. Eastman Kodak (1994) [Kodak saved by the CWA permit shield]

i. Kodak discharging waste under NPDES permit; lots of chemicals (at very high volumes) not specifically regulated, covered by reporting requirements

ii. Envi group sued on basis that permit was a narrow authorization of certain discharges, but other were unauthorized; EPA disagreed

iii. Ct held that compliance w/ permit shields company from liability
iv. Policy = give permit holder the benefit of govt error; don’t open them up to harassment (but couldn’t permit have simply capped quantities of unregulated discharges?)

v. Ct argued that agency always free to open up NPDES permit and revise if necessary (but realistically, that ain’t gonna happen – permits last for 5 years, and there’s such a backlog that renewing this one took 9; EPA doesn’t have the resources to open up permits that are still technically good)
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