Attack Outline – Environmental Law – Gauna –Fall 2006

Principles, Strategies & Controls
I. What role do economics and other values play?

A. Normative value vs. Analytic tool



1) If normative, how balance w/ other values (ecology)?



2) Concept that regulatory laws intervene when market fails

B. Cost-Benefit Analysis



1) Problems




a. Unquantifiable costs and benefits




b. Monetizing – willingness to pay reflects ability




c. Discounts the future


C. Behavioral Models – individual self-interest threatens collective destruction


1) Tragedy of the Commons



2) Prisoner’s dilemma


D. Ecological perspectives



1) Most envi laws utilitarian 



2) Balance of nature vs. non-equilibrium paradigms 



3) Concept of carrying capacity

II. How do we regulate when the science is uncertain?

A. Common law – don’t regulate uncertain risk, require proof of harm



1) Risk of false negatives, under-regulation 


B. Precautionary principle – regulate if harm uncertain



1) Risk of false positives, over-regulation


C. Environmental laws equivocate btwn the two strategies



1) Sometimes law reflects moral outrage; sometimes cold calculation



2) Based on how concerned we are over the risk



3) Voluntary risks more acceptable than involuntary

III. What are the possible regulatory strategies?

A. Each has costs and benefits (fairness, efficiency, etc)


1) Study


2) Stop and Think (NEPA)



3) Licensing/Market Entry (TSCA/FIFRA)



4) Command and Control (CAA/CWA)



5) Liability (CERCLA)



6) Technology-based (CWA)



7) Health-based (CAA)



8) Market strategies (tradable permits)



9) Technology-forcing (auto emissions)


B. Type of Standards: Performance-based vs. Specification-based (may be either health or tech)
Administrative Law & Environmental Enforcement 
I. Administrative Law 


A. Is the Agency authorized to act?



1) Authorizing statute



2) Principle of Non-delegation (okay if Congress gives “intelligible principle”)

B. Is the matter reviewable?



1) Usually yes



2) But broad agency discretion with enforcement, defense, foreign policy



3) Statute may preclude review


C. Does the plaintiff have standing? 



1) General requirements

a. Challenged action will cause plaintiff actual or threatened injury in fact


b. Injury is fairly traceable to challenged action


c. Injury is redressable by judicial action


d. Injury is to interest w/in the zone of interests protected by the statute at issue



2) Aesthetic & environmental well-being is cognizable injury; but must be personal


D. What’s the scope of review?


1) Arbitrary & capricious



2) “Hard look” vs. Chevron deference

II. Enforcement


A. Agency Enforcement



1) Penalties – reduction for self-monitoring and reporting if conditions met

a. Courts have wide discretion in this area; in practice, forgiveness may extend even to the economic benefit of noncompliance 
b. State privilege & immunity protections; EPA opposes



2) “Diligent prosecution” precludes citizen suit



3) Some circuits bar overfilling by feds if states enforcing 




a. Concern = race to the bottom


B. Citizen suits
1) Is a citizen suit authorized by the environmental law? (not CERCLA)

2) Does the citizen have standing?
3) May sue polluter or agency for nondiscretionary duty (deadline suit)

4) 30 or 60-day notice requirement: suit precluded by post-notice, pre-filing compliance; not post-filing

5) Suit precluded if agency diligently prosecuting violation

6) No wholly past violations under the CWA (must show capable of repetition)

C. Permit Shields

1) If permit doesn’t regulate discharges listed in the permit application, company not liable for those discharges

Risk – Toxics (FIFRA & TSCA)
I. Risk Assessment and Risk Management

A. Risk Assessment


1) Primarily scientific, but loaded with policy assumptions



2) Process




a. Identify hazard




b. Dose-response studies




c. Exposure assessment




d. Risk characterization



3) Concerns: public shut out; politicization of the science


B. Risk Management



1) Primarily a policy decision


C. Wide range of judicial approaches

1) Common law – require proof of harm

2) Precautionary – allow action on risk of harm




a. Determine risk by probability x magnitude

3) Reserve & Ethyl – court allowed regulation based on
4) Benzene – court demanded showing of “significant risk” before regulation

5) Chlorine Chemistry Council – best available science; nondiscretionary

6) Corrosion-Proof Fittings – heavy CBA, quantification requirements (b/c EPA seeking drastic remedy)

II. TSCA

A. Trigger: the manufacture, processing, distribution, use, or disposal of any new chemical substance; or significant new use of existing chemical


B. Process – New Chemicals
1) Premanufacture notice to EPA

2) EPA has 90 days to respond




a. No response – go ahead

3) Chemical must be tested IF




a. There is evidence of risk (heavy exposure or toxicity)




b. Or there is solid basis for concern

4) EPA promulgates (or negotiates) test rule 

5) If unreasonable risk, then EPA may regulate; must impose least burdensome regulation that will adequately protect against risk




a. prohibit manufacture, processing or distribution in commerce;




b. limit amounts, concentrations, uses;




c. require labeling or record-keeping of it;




d. prohibit or otherwise regulate any manner or method of disposal


C. Process – Existing Chemicals 


1) Voluntary testing proceeding slowly


D. EPA may seize imminently hazardous substance at any time
III. FIFRA


A. Trigger: use of an insecticide, fungicide, or rodenticide 

B. Process – New Pesticides


1) Manufacturer (or seller) registers pesticide w/ EPA


2) EPA determines if it 

a. performs intended function; and

b. poses “no unreasonable adverse risks on the environment”; considers “economic, social, and environmental” costs and benefits (CBA)



3) Registration may be general or restricted 

a. General registration – labeling requirement

b. Restricted registration – to certified applicators, particular geographic areas; labeling requirement


C. Process – Canceling Registration of Pesticides


1) Administrative cancellation proceeding (formal adjudication, 18-24 months)

a. Show that it appears to cause unreasonable adverse effect on environment

b. Substantial question of safety of registered pesticide – consider likelihood of occurrence and seriousness of harm

c. Burden of proof on govt to show harm



2) Agency may suspend use during proceeding

a. Emergency ban – immediate removal, undefined time (immediate harm)

b. Ordinary suspension –  imminent hazard, 6 months, likely to result in unreasonable adverse effect (weigh costs against benefits); substantial likelihood of serious harm (requires mini-trial)

c. Or no ban, just go through proceeding
RCRA (“cradle to grave” waste regulation)
I. Trigger: Is it a solid waste?

A. Generally:


1) Any garbage, refuse, sludge from waste treatment plant or air pollution control facility


2) May be solid, liquid, semi-solid, or contained gaseous material

B. But is it exempt?



1) Statutory exemptions

a. Domestic sewage

b. Industrial wastewater discharges under CWA

c. Irrigation return flows

d. Mining wastes not removed from the ground

e. Nuclear material

f. Certain high volume waste (for further study)



2) Regulatory exemptions

a. Material specific – household wastes, agricultural wastes, utility, etc.
b. Process specific – ingredient or feedstock, substitute, closed-loop recycling

c. Facility specific – accumulated prior to recycling, reclaimed and reused 


3) Recycling exemptions
a. WASTE if:

i. Used in a manner constituting disposal

ii. Burned for energy recovery or used to produce fuel

iii. Reclaimed (processed to recover a useable product or regenerated); or accumulated speculatively

b. NOT WASTE if:

i. Used as an ingredient in industrial process to make a product

ii. Used/reused as an effective substitute for a product

iii. Reclaimed and returned to original process, but only if tank storage is used and reclamation process occurs in a closed-loop system that does not involve combustion (no sham recycling, “treatment” by another name

iv. Consider whether:


(1) Industry does not typically discard

(2) Replaces a material whose composition is similar


(3) Recovery practice is related to the principal activity of the facility 

(4) There is secure handling before reclamation

(5) The material is not accumulated for a great length of time

II. Trigger II: Is it a hazardous waste?

A. Listed wastes



1) Or mixed with or derived from listed wastes


B. Characteristic wastes



1) Ignitable



2) Corrosive



3) Reactive



4) Toxic



5) No mixture or derived-from rule
III. What type of facility is it?

A. Generator



1) Requirements = recording & reporting (manifests), planning & training


B. Transporter



1) Requirements = tracking (manifests), training, labeling 


C. Treatment, Storage, Disposal Facility (TSD)



1) Requirements

a. Track waste w/ manifest system (recording & reporting)

b. Train, plan, preventative measures inspection (handling/emergency response)
c. Sringent design & operation stds 
d. Siting difficulties, community opposition 
e. Monitoring, closure, & post-closure care; ensure financial responsibility
IV. How can the facility avoid TSD status?

A. Redirect the waste into water (NPDES permit) or POTW

B. Export the waste – bilateral agreement


C. Seek delisting (unlikely)

D. Change processes to eliminate the waste


E. Stoll strategies

1) Reclaim spent material w/o ever storing it (no storage = no TSD status)

2) “Closed loop” – if spent material is reclaimed and retuned to original process through interconnected tubes & pipes

3) Store on site for less than 90 days, then recycle at same facility where generated (generators status triggered, but not TSD)

4) Treat characteristic waste such that it becomes non-hazardous on site, in tanks for no more than 90 days

V. EPA has imminent hazard authority
VI. State siting schemes for TSDs

A. Super-review

1) TSD developer selects prospective site, applies for permit w/ state EPA

2) Agency evaluates envi impact (hard & soft science criteria) 

3) Application reviewed by special siting board (experts + local representatives); board has power to pre-empt, make final decision

4) Goal: attempt to minimize political expediency, emphasize envi safety

5) Critique: does not prevent discriminatory siting – developer chooses the site, and looks for sites w/ lower land values, less opposition


B. State Site Designation

1) State creates inventory of possible sites (may be by board or agency)

a. By expert evaluation, or by submissions from local govts

b. State may avoid concentration of sites 

2) State solicits comments on potential sites

3) State makes final selection

4) Critique: Less potential for envi racism b/c state not motivated by profit; but influential communities can still skew the process in their favor


C. Local Control

1) Least common approach (just CA and FL)

2) Local community empowered to pre-empt siting; zoning ordinances may not be overruled by the state

3) Fosters NIMBYism and envi racism
CERCLA
I. Trigger: release or threatened release of a hazardous substance into the environment
II. Who is liable?


A. Present Owners & Operators


1) Always liable, unless a defense applies


B. Past Owners/Operators (at time of disposal)



1) Generally liable; some jurisdictions excuse passive owners (only leaking)


C. Generators/Arrangers


1) Liable if they




a. Shipped hazardous substance to the site




b. Such a hazardous substance was found at the site




c. That substance has been released into the environment 


D. Transporters


1) Liable if they played any role in selecting the site


E. Parent or predecessor companies of any PRP


1) Parent companies liable if:




a. Pierce corporate veil (indirect liability)




b. Parent exerted direct control over waste disposal activities of subsidiary



2) Predecessor company liable if de facto merger
III. Defenses to liability


A. Act of god, act of war, act of third party not in contractual relationship (midnight dumper)

B. Involuntary acquisition, either by govt or individual (inheritance, bequest)


C. Contiguous landowner

D. Lender


E. Innocent landowner



1) IF due diligence satisfied by “all appropriate inquiry” – Phase I Envi Audit
a. Results of inquiry by environmental professional

b. Interviews w/ past & present owners/operators

c. Reviews of historical sources (chain of title, land use records)

d. Searches for clean-up liens

e. Review govt records regarding waste disposal

f. Visual inspection (including of adjoining properties)

g. Specialized knowledge/experience of buyer

h. Price in relation to property value of uncontaminated land

i. Reasonable ascertainable/commonly known information

j. Degree of obviousness of contamination


F. Bona fide prospective purchaser



1) IF due diligence satisfied


2) Agree to help clean up and cooperate; liability limited, but windfall lien to EPA

IV. Reducing Liability

A. First, must show harm is divisible

1) De minimis contributor settlements

a. Settle early w/ EPA

b. Pay a premium over their share to avoid paying any more later

c. Thumbscrew provision: premium goes up w/ each offer from EPA

2) De micromis contributor exemptions

3) Recycler exemptions

4) Municipal owners of landfills 

5) Certain generators of municipal waste (municipalities, residential owners, small businesses, nonprofits)

6) Reductions based on ability to pay 

7) Fiduciaries (limited to the extent of assets) 


B. In contribution action, burden on party seeking contribution to prove exception doesn’t apply

V. Apportioning liability among PRPs 


A. Cost Recovery Action


1) EPA or innocent party who paid for clean-up sue under § 107



2) But PRPs not supposed to do so


B. Contribution Action


1) § 113 – PRPs sue each other for recovery


2) Post-Aviall, must wait until § 107 suit has been filed 




a. Seek friendly enforcement




b. Don’t clean up voluntarily anymore



3) Apply Gore Equitable Apportionment factors
a. Relative fault

b. Ability to distinguish contribution 

c. Amount of hazardous waste involved 

d. Toxicity of that waste

e. Degree of involvement

f. Degree of care exercised by the parties 

g. Degree of cooperation

h. Financial resources

i. Economic benefits received from activity

j. Knowledge/acquiescence in contaminating activities

Clean Air Act (CAA)
I. Overview

A. Health-Based, Cost-Blind Std


B. Criteria Air pollutants



1) NOX, SO2, VOCs, HC, PM, Lead



2) Numerous & Diverse Sources + Will Endanger public health & welfare


C. Cooperative Federalism



1) EPA sets NAAQS for criteria pollutants



2) State sets SIP – consider costs & politics



3) EPA approves SIP or implements FIP 


D. NSPS (+ SIP) for new non-major sources

E. Preconstruction permitting for new or modified major sources



1) Std significance level = increase of 40 tpy

II. New Source Review – Non-Attainment Area


A. Applicant requirements:


1) LAER technology



2) Offsets (increase as degree of non-attainment increases)



3) State not under SIP call



4) Analysis of alternatives


B. How determine increase?


1) Old rules: compare 

a. actual over past 2 years (or “normal operations” if company proves they’re higher than past 2 years);

b. with potential to emit (full capacity), subtracting internal reductions (netting out)



2) New rules: compare

a. any 2 consecutive years in the last 10 (company chooses highest emissions years)

b. compare with projected future actual (presume less than fully capacity; lower than potential), subtracting internal reductions

III. New Source Review – Prevention of Significant Deterioration Area


A. Applicant requirements:


1) Amount of additional pollution must be w/in growth budget




a. Set by statute or regulation; mini-NAAQS



2) BACT technology (individualized, not national like NSPS)


B. Easier to get than NA permit
IV. Methods for Avoiding NSR


A. Net out – make internal reductions in other areas of the plant; bubble

B. Exemption for Routine Maintenance Replacement or Repair (RMRR)

C. Enforceable permit limit on capacity (PAL)


D. Challenge meaning of “increase” (Duke)


E. Maybe argue for more offsets; trades w/ mobile sources 

V. Market-Based Programs

A. Economically efficient

B. Biggest problems = paper permits; hotspots (esp. when trading mobile to stationary)
Clean Water Act (CWA)
I. Overview

A. Zero-discharge goal: prohibits discharge from any point source to waters of US

B. Technology-based regime with health-based safety net


1) Costs considered; but stds may be strict enough to sacrifice marginal firms


C. What’s a point source (regulated through 402 and 404)?

1) Discernable, confined, & discrete conveyance

2) Including, but not limited to: any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, confined animal feeding operation (CAFO), or vessel or other floating craft from which pollutants are or may be discharged


D. What’s “discharge” of a “pollutant”?



1) Not incidental fallback 

a. but regs create rebuttable presumption that use of mechanized earth-moving equipment in waters of the US results in a discharge, not merely incidental fallback

b. burden of proof on landowners to demonstrate it’s incidental



2) Unitary waters theory?

II. NPDES Permits (402)

A. Technology requirements



1) New sources – BAT/BDT



2) Priority/toxic pollutants (existing sources) – BAT/BDT



3) Conventional pollutants (existing sources) – BCT 



4) Non-conventional, non-priority (existing sources) – BAT 


B. Variances



1) FDF may be granted for any existing source; not new sources



2) Cost and water-quality variances may be granted for non-conventional or non-priority


C. Indirect discharges



1) Pretreatment for discharges into POTW



a. General – no discharges that will muck up the POTW




b. Categorical – industry-specific; treat to theoretical BAT

III. TMDL Program (303)

A. Designation Process



1) State designates uses for each water body in the state

a. Default is fishable/swimmable

b. State may set the bar higher (e.g. drinkable), 

c. Or lower (industrial); downgrade only if attainment of fishable/swimmable will cause “substantial & widespread social & economic impact”



2) State determines water quality criteria that apply for that use

a. State stds must be approved by EPA

b. EPA’s criteria have presumptive applicability


B. Clean-water anti-degradation program

1) If water listed as ONRW (outstanding natural resource water), then its water quality must be maintained

2) If non-ONRW, state may lower water quality if NECESSARY to accommodate important social or economic development

C. Dirty water – attainment program
1) §303 Water quality limited: variety of sources; point & non-point

a. State must establish TMDLs for these waters

b. If state chooses to implement TMDL (fed $$ available), then state imposes additional limits on point sources (such as limiting hours of operation), maybe imposes best management practices on non-point

2) §304 Hot-spot listing: toxic, point source discharges 




a. Individualized control strategies; limit discharges



b. Downgrade existing use only if substantial social or economic harm

IV. Wetlands Permits (404)

A. Is it a wetland? (Corps determines)

B. Sequencing approach



1) Avoid – prove no viable alternative


a. Market entry theory – tough standard



2) Minimize/mitigate impacts



3) Compensate – buy wetlands credits from wetlands banks


C. Defenses


1) There is no jurisdiction (isolated, intrastate wetlands)

a. SWANCC, Rapanos – wetland must have “continuous surface connection” to waters of US (or possibly “significant nexus”?)


2) It’s a taking



3) Arbitrary & capricious permit denial

National Environmental Policy Act (NEPA)
I. Trigger: major federal action significantly affecting the quality of the human environment
II. NEPA Process

A. Federal Agency Idea, Action, Proposal or Plan for Action



1) Permitted, financed, assisted, conducted, regulated, or approved by fed agencies



2) Generally not inaction w/o discrete duty
B. Categorical Exclusion from NEPA?

1) NEPA-free by statute (explicit exemption)

2) NEPA conflicts w/ other statutory obligations (e.g. short deadline)
3) Functional equivalency (action includes duties functionally equivalent to NEPA); actions designed to conserve/protect the environment (most of EPA actions exempt) 
4) General funding request for the agency

5) Enforcement action

6) National security

7) Emergency (e.g. Hurricane Katrina)

C. EIS Threshold determination (decision made by action agency itself)


1) EIS Required if agency action meets ALL six criteria


a. Major

i. If effects = significant, action = major (small handle problem)

b. federal

i.    Financed, assisted, conducted, regulated, or approved by fed agency 

ii.    Small handle problem

iii. Not inaction unless discrete, nondiscretionary duty

c. action

d. significantly***
i. Context (circumstances/setting)

(1) Consider different scales

ii. Intensity
(1) Consider whether unique area, highly uncertain effects, cumulative impacts (overstressing carrying capacity), sets precedent (reasonably foreseeable), potential to violate ESA or other laws
(2) Some effects not enough to trigger, but must be considered in EIS

e. Affecting

i. But only the effects agency can actually control 

f. human environment (consider scope & intensity)


2) Some actions automatically trigger EIS requirement, or never do


3) For all other actions (gray area where EIS uncertain), do an EA

D. Environmental Assessment (EA)


1) Mini-EIS, meant to be quick & dirty, evaluates the six criteria


2) Determines either 



a. Finding of No Significant Impact (FONSI)



b. EIS required




i.  If EIS required, agency publishes “notice of intent”




ii. Scoping – defining the topics and issues involved in the proposal

E. FONSI


1) May be mitigated FONSI – FONSI dependent on mitigation measures



a. Encourages mitigation



b. But no accountability, no monitoring to ensure implementation & effectiveness 
F. If FONSI, judicial review


1) Generally “Hard look,” not just Arbitrary & Capricious; especially if mission-oriented 

G. EIS Procedures


1) Draft EIS (action agency responsible) 


2) Comment period


3) Final EIS (w/ response)


4) Final decision on project – Record of Decision (ROD) w/ justification 


H. Supplemental EIS if necessary:
1) Must still be major federal action yet to occur

2) AND significant new circumstances

3) AND remaining action affects envi in way not considered in original EIS
III. Scope & Timing of EIS


A. Programmatic vs. Project EIS (programmatic = proposals for federal action so closely related 

     as to constitute single course of action)



1) Kleppe: it’s not a program until the agency calls it a program



2) CEQ regs (persuasive, but not binding):

a. Agency has goal, actively preparing to make decision 
b. and envi effects can be meaningfully evaluated


3) Tiering


B. Segmentation problem

1) Segmentation may be appropriate if segment has independent utility

2) Ask: does this segment make further action likely?

3) Does it allow for meaningful consideration of alternatives?


C. Timing


1) Cumulative effects (if actions considered together)?


2) Connected effects (interdependent? trigger other actions?)


3) Irretrievable commitment of resources?


4) Foreclosing options?
IV. Adequacy of EIS

A. EIS will generally be upheld (NEPA provides procedural, not substantive guarantees)


1) Unless




a. Sweeping conclusions, inadequate factual basis



b. Overly vague




c. Internally contradictory




d. Cursory treatment of cumulative/secondary impacts




e. Insufficient info on alternatives

B. No requirement of mitigation, worst case scenario, or CBA


C. But must consider reasonable range of alternatives, including “no action”


1) To succeed, challenger must raise sufficiently plausible & detailed alternative
Endangered Species Act (ESA)
I. Trigger: Action that may take a threatened or endangered species

A. Prohibition on taking wildlife, broadly defined


1) TVA – it’s absolute; injunction must issue if jeopardy


2) Take = Harass, harm, pursue, hunt, shoot, wound, trap, capture, or collect
a. Harm includes habitat modification that actually kills or injures by significantly impairing essential behavioral patterns, such as breeding, feeding, or sheltering



3) Evidentiary questions:



a. How prove action actually kills or injures?





i.  Biological vs. courtroom standard





ii. Cts take different approaches (Palila vs. Piping plover); cts have wide 




    discretion

B. Plants may not be removed from fed land, maliciously damaged
II. Listing species


A. Petition from citizen or agency


B. FWS/NMFS must make decision based on “best scientific & commercial data available”



1) Supposed to be cost-blind



2) Three options

a. Listing not warranted

b. Listing warranted, but precluded

i. May refuse to list on prudency rationale (avoid vandalism, targeting species, etc.)
c. Listing warranted – list as threatened or endangered


3) Strategies to avoid listing



a. Warranted but precluded




b. Mitigated no listing (mitigation sufficient)




c. Candidate species recovery program




d. Ct gives very hard look to mitigated no listing

4) Final Listing Rule – Species listed as threatened or endangered

a. Critical habitat designation should accompany listing: “Specific areas essential to conservation and that require special management” 

b. Cost considerations (CBA) may preclude

III. Is there Federal Action?

A. Action that requires federal permits or authorization, federally-funded projects, or projects on 

     public land

B.  §7 Mandatory consultation w/ the FWS or NMFS – procedures judicially enforceable
1) Inquire if any threatened or endangered species may be present in project area

2) If so, agency must prepare biological assessment to determine if species “likely to be affected” (may be part of EIS)

3) If assessment determined likely to be affected, mandatory formal consultation w/ FWS or NMFS, which develops biological opinion


B. Two determinations in biological opinion:

1) Is activity likely to jeopardize continued existence of species or destroy or adversely modify critical habitat? 


a. If no, go ahead

b. May be a mitigated no jeopardy opinion; based on mitigation measures

2) If yes, then is there a reasonable and prudent alternative to the action? 
a. If no, BAN on action (agency may go to god squad for exemption) 
b. If yes, e.g. mitigation activities, FWS/NMFS issues incidental takings permit, action goes ahead

c. Ct gives pretty hard look to mitigated no jeopardy (like FONSI)


C. Affirmative duty?



1) Cts will support agency in undertaking affirmative action to conserve



2) But will not generally require such action

IV. Is there Private Action that may Take?
A. Discretionary consultation w/ FWS/NMFS is undertaking activities which may result in a “take”


B. Agencies may issue “incidental taking permit”

1) Not for direct harvesting of the species; incidental to lawful activity

2) Must specify impact on species

3) Must minimize/mitigate harm to species; maximum mitigation

4) Explain why no alternatives

5) Activity must not appreciably reduce likelihood of survival/recovery in the wild

6) Must include funded, site-specific habitat conservation plan (not particularly effective biologically; small, fragmented, isolated)


C. Alternative proposal = regional habitat conservation plan

1) Rather than “postage stamp” preserves; preserve large swaths of territory

2) Developers buy credits like w/ wetlands banks

3) Drawback = high transaction costs

IV. Commerce Clause Challenges


A. Biodiversity as a natural resource; potential future commerce

B. Look to the effect of the species or the activity on commerce? Ct equivocates
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