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I. Fourth Amendment Generally

A. Search: Governmental intrusion into an area where a person has a reasonable and justifiable expectation of privacy.

B. Seizure: Exercise of control by the government over person or thing

1. Seizure of person: Occurs when a reasonable person would believe that he is not free to leave

2. Requires physical application of force or submission to officer’s threat of force

C. Must have Probable Cause in regards to:

1. Searches:  reasonable belief that there is a seizeable item

2. Arrests:  reasonable grounds to believe a person has committed or is committing a crime

D. Areas protected by Fourth Amendment

1. Katz v. United States [FBI wiretap on public phone booth]

a. Rejected idea that only private property afforded Fourth Amendment protection

b. “Fourth Amendment protects people, not places.”

c. Harlan’s two-prong test

1) Person exhibits an actual expectation of privacy [subjective]; and

2) That expectation is one that society prepared to recognize as reasonable [objective]

2. Non-trespassory intrusions

a. In some circumstances, Fourth Amendment search occurs even without trespass [Katz is best example]

b. Conversely, not every physical trespass = Fourth Amendment violation

E. Curtilage

1. Fourth Amendment not only protects dwelling, but area immediately surrounding it.

2. Four-part test to determine what falls in curtilage

a. Proximity to home;

b. Part of the enclosure surrounding the home [i.e., fenced in];

c. Nature of uses to which area is put; and

d. Steps taken by owner to protect area from passer-by observation.

3. “Open fields” doctrine

a. Not protected by Fourth Amendment if beyond curtilage

b. Rationale: Open field does not provide “setting for intimate activities that Fourth Amendment meant to shelter from gov’t interference”

4. Aerial observations

a. What is covered on the ground might not be covered from the air

b. Test: has resident taken steps to protect from aerial observations?

F. Plain View Doctrine

1. Objects on private property readily visible from public place = no Fourth Amendment protection [i.e., no “search”]

a. Test: If officer sees item and he is in a place where he can lawfully be, then Fourth Amendment does not protect the item

b. Observation of item does not mean that officer free to seize the item

1) Officer must still get warrant or have some exception to warrant requirement

2) Important note: “Plain view” doctrine not an exception!

c. No entry without warrant

1) “Plain view” does not give officer the right to enter premises and seize the item

2) Must still get a warrant

2. Use of mechanical devices

a. Flashlights and binoculars

1) If officer standing on public place, he can use either device under “plain view” doctrine

2) Artificial means of enhancing sight do not constitute a “search”

3) Two-part test

a) View takes place from location police have right to be; and

b) Information gathered could have been obtained from “plain view” executed without device

b. Aerial observation

1) If aircraft in public airspace, then anything police could see with naked eye falls within “plain view” doctrine

2) Again, look to see if suspect has taken steps to protect items from both ground and aerial views, or just the former.

3. Use of other senses

a. Plain touch/plain feel

1) Occurs in Terry frisk scenario

2) Officer may seize any object which his sense of touch gives him probable cause to believe is weapon or contraband

3) Important corollary: no manipulation allowed!

a) If officer cannot tell from plain touch, then he cannot enter pocket to retrieve item

b) If he does, then unconstitutional search

b. Plain smell

1) Has not been reached by court, but could be analog to plain view

2) Canine sniff tests held to be fine (i.e., no “search”)

G. Trash and other abandoned property

1. No privacy expectation (usually) for trash left on curb

a. Thus, police may search trash without warrant

b. Rationale: Belief that trash is secure from inspection when on curb away from house not “objectively reasonable”

2. Different scenario: trash left within curtilage

a. Owner now might have objective expectation of privacy

b. Look to circumstances

1) Closer to house, more privacy

2) In public-access area (i.e., sidewalk or driveway), less privacy

II. Identify each government activity

A. Look to actions chronologically

1. Does it involve an intrusion into reasonable expectation of privacy?

2. Look to totality of circumstances (ex:  ownership of the place searched and location of the item seized)

B. Is it “reasonable” under the Fourth Amendment?

1. Objective test

2. Look to the totality of the circumstances

C. Ways to establish “reasonableness” for seizures of the person.

1. Under totality of circumstances a reasonable person would not believe they are free to leave (Mich. v. Chesternut)

III. Arrest warrant based on probable cause

A. When, at the time of arrest, the officer has within her knowledge reasonably trustworthy facts and circumstances sufficient to warrant a reasonably prudent person to believe that the suspect committed or is committing a crime

B. Exceptions to warrant requirement for seizures

-police generally do not need a warrant before arresting a person in a public place, EXCEPT IN NM!!!  You still need a warrant for a public arrest (see Campose)
-however, warrant is mandatory in a non-emergency arrest made in one’s own home (Payton v. N.Y.)

1. Warrantless arrest

a. Felony – based on probable cause – may arrest if there are reasonable grounds to believe has been committed and the person before her committed the crime

b. Misdemeanor – an officer may make a warrantless arrest for a misdemeanor if committed in her presence – known through any of her senses

c. Exception: Home Arrests require Warrant

1) Police must have a warrant to effect a non-emergency arrest of an individual at his home.

2) All warrantless searched of homes are presumably unreasonable

3) Gov’t must demonstrate sufficient exigent circumstances to overcome this presumption.

2. Other Detentions

a. Of a person based on reasonable suspicion [lower standard that probable cause. [Terry “stop and frisk”]

1) police may briefly detain a person even if they lack PC to arrest, must have reasonable suspicion supported by articulable facts of criminal activity or involvement in a completed crime (Terry v. Ohio)

a) reasonable suspicion requires something more than a vague suspicion; standard is the totality of the circumstances

b) Source of suspicion does not have to come from officer’s personal knowledge, but can arise from a flyer, a bulletin, or a report from an informant.

2) Duration of Terry stop

a) stop must brief and no longer than is necessary to conduct a limited investigation

b) otherwise, long duration can transform stop into Fourth Amendment seizure requiring probable cause

3) Probable cause can arise from Terry stop

a) Once officer has probable cause, he can arrest suspect

b) Thereafter, officer can conduct full search incident to arrest

4) What constitutes a “stop”

a) Not every encounter with the police equals a “stop” under Terry.

b) Again, test is whether person reasonably feels that they are not free to leave

5) Property seizures on reasonable suspicion

a) Police may briefly seize items upon reasonable suspicion that the items are or contain contraband or evidence.

b) However, any prolonged period can transform into full seizure, requiring probable cause

b. Of a car based on reasonable suspicion

1) police must believe car violated a traffic law (Delaware v. Prouse)

a) Police may not follow practice of randomly stopping cars to check for licenses or registration

b) Need to limit discretion of officer

2) However, officer who may have a pretextual reason, based on probable cause, for stopping a car (drugs in the car) may stop for simple traffic violation and go on to investigate [even where the ulterior motive is to investigate for some other law] (Whren v. U.S.)

c. Of a car at a checkpoint 

1) neither probable cause nor reasonable suspicion required

2) instead, if stopped according to a neutral articulable standard (every car, every third car) government interest outweighs intrusion (Mich. v. Sitz for temporary; U.S. Martinez-Fuerte for permanent)

d. Ordering person validly detained out of car 

1) no probable cause or reasonable suspicion required

2) as long as lawfully detained, may order out of car on basis that intrusion is minimal compared to possible threat to officer in permitting occupants to remain in car (Penn. v. Mimms)

e. Occupants of premises searched may be detained

1) Pursuant to execution of valid warrant to search for contraband, police may detain occupants of premises while proper search conducted

C. Exception to probable cause requirement for seizures provided reasonable suspicion

1. Stop and Question

a. Of a person – only based on reasonable suspicion

1) No probable cause needed

b. Of a car – Reasonable belief that person driving has violated a traffic law.

D. Exceptions to reasonable requirement for seizures

1. Fixed checkpoint stop and question

2. Ordering a person validly detained out of a car

IV. Ways to establish “reasonableness for searches

A. Search warrant based on probable cause

1. Must be issued by a neutral and detached magistrate; be based on probable cause established by facts under oath; and must particularly describe the place to be searched and the items to be seized

2. Warrant will only be issued if there is probable cause to believe there are seizable evidence on the person or premises (Carroll v. U.S.)

a. Officer requesting warrant must submit affidavit to magistrate containing sufficient facts and circumstances for necessity of warrant

b. Magistrate must be able to make an independent evaluation of probable cause based on the affidavit (i.e., conclusory statements from police will not satisfy this requirement)

3. Using informants [totality of circumstances]

4. Reliability, credibility, and basis of knowledge are relevant but no longer required except in NEW MEXICO

a. See Aguilar-Spinnelli two-prong test – must have both

1) reliability/credibility - is the person shifting blame? Is there corroboration?  Is there past reliability?  Is it a citizen vs. a criminal?

2) Basis of knowledge – How do they know?

5. Three requirements to invalidate a warrant

a. False statement in affidavit by police officer/affiant;

b. Police officer/affiant intentionally or recklessly included false statement; and

c. False statement material to finding of probable cause

6. Evidence may be admissible even if warrant not supported by probable cause

a. “Good faith” exception 

b. If police reasonably relied on facially valid warrant, any subsequent defect might not invoke exclusionary rule

7. Warrant must be precise on its face

a. Must provide a reasonable description of place to be searched and, if known, items to be seized

b. Cannot be vague or ambiguous

B. Execution of Warrant

1. Must be done by police (i.e., private citizens cannot execute a warrant)

2. Executed without unreasonable delay

a. Otherwise, probable cause might disappear

3. “Knock and Announce” rule

a. Officer must knock and announce intention to execute warrant

b. Exception: if officer has reason to believe that suspect will flee or destroy evidence, then requirement waived

4. Seizure of unspecified property

a. Officers can seize unspecified contraband, fruits, or instrumentalities of crime that they discover

5. Persons found on premises

a. Unless named in warrant, police cannot search people found on premises.

b. Exception: If police have probable cause to arrest unnamed person, then subsequent search incident to arrest is fine.

6. Restricted area of search

a. Police must confine search to those areas named in warrant

b. Also, can only look in those places where item might possibly be concealed (i.e., no hunting rifles in shoeboxes)

7. Bodily intrusions

a. Warrants can be given to search body for evidence

b. Balance nature of intrusion against government interest

c. Taking blood not unreasonable to determine intoxication, but long intrusive surgery to remove bullet is unreasonable

C. Exceptions to warrant requirement for searches

1. Search Incident to a lawful arrest

a. Police may conduct search incident to a lawful arrest

b. If arrest is unlawful, then subsequent search also unlawful

c. Scope for arrest generally [Area within immediate control]

1) Police may search the person and areas into which he might reach to obtain weapons or destroy evidence, his “wingspan” (Chimel v. CA)

2) Automobile caveat

a) passenger compartment may be searched after arresting occupants as the entire passenger compartment are within “wingspan” but not the trunk (NY v. Belton)

b) Also, any containers, including glove compartment, subject to search

c) Police also allowed to search containers belonging to passengers

d) Important note: must be a custodial arrest before Belton rule applies. [Traffic ticket not enough]

3) Search must be contemporaneous in time and place of arrest (Preston v. U.S., U.S. v. Chadwick)

a) However, police may handcuff suspect, remove him from room, then return and search that room

b) Scope of search still limited to area over which suspect previously had control

4) Police may search an arrestee’s personal belongings before incarcerating him after valid arrest.

a) Includes inventory search for impounded car + all containers within that car.

d. Protective Sweeps allowed

1) Officer may conduct protective sweep of all or part of premises

2) Requirement: only if a “reasonable belief based on articulable facts” exists that another person may be present who might pose a danger to police or who may destroy evidence

3) Sweep must be quick and cursory [Not a full, methodic search]

e. Search prior to arrest

1) Search can happen before an arrest under limited circumstances

a) Formal arrest happens on “heels” of the search; and

b) Probable cause for arrest exists independently of fruits of search

2. “Automobile” exception

a. If police have probable cause to believe that an automobile contains fruits, instrumentalities, or evidence of a crime, or contraband they may search the vehicle without a warrant (Carroll v. U.S.)

b. Policy: automobiles are more mobile are more likely to be unavailable for search when an officer returns with a warrant [Danger that suspect will drive evidence out of jurisdiction]

c. Scope of search: Entire car including trunk and all containers within that car that might contain the object searched for

1) Thus, if police are looking for a stolen computer monitor, they cannot open a purse or wallet to search for it.

2) Limited probable cause

a) If police only have probable cause to search a container recently placed in car, then police can only search that container, not rest of car [Acevedo]

d. Motor Homes

1) More like car than actual house, so automobile exceptions apply

2) Rationale: lesser expectation of privacy as if a car

3) Exception: If motor home permanently attached to a fixed site, then automobile exception does not apply [extension cord does not cut it]

e. No contemporaneous element required

1) If police justified in making warrantless search of vehicle, then they can tow it to a different location and search it later.

3. Exigent circumstances plus probable cause

a. Imminent destruction of evidence

1) Narrowly construed

2) No warrant needed to search premises if evidence in danger of being destroyed (either present or future destruction)

b. Mere presence of third party does not create exigent circumstances – look to five factors

1) degree of urgency and time to get warrant;

2) reasonable belief contraband will be removed (confederate or family member);

3) danger to police officers while warrant is sought (impound house during time warrant is sought);

4) defendant is aware police are on his trail; and

5) easy to destroy contraband and the knowledge of the characteristic behavior

4. Hot Pursuit

a. the police may make a warrantless search and seizure if in hot pursuit of a fleeing felon; may be as broad as reasonably necessary (Warden v. Hayden)

b. when attempt is made to make warrantless arrest in a public place, may pursue into private dwelling (U.S. v. Santana; Vaneaton: guy opened door and then shut, considered in public)

c. officers may not create the emergency to justify the hot pursuit (Duchi and George)

5. Plain view

a. May make a warrantless seizure if:

1) they are legitimately on the premises;

2) discover evidence , fruits or instrumentalities of a crime or contraband;

3) see such evidence in plain view; and

4) have probable cause to believe is evidence, fruits or instrumentalities of a crime or contraband

b. No manipulation of items allowed

1) If police need to move an item to get more evidence, then this constitutes a new search and probable cause is needed(Arizona v. Hicks)

c. Inadvertence not required

1) Plain view applies even if evidence not inadvertently acquired

6. Consent searches

a. Police may conduct a valid, warrantless search if the have a voluntary and intelligent consent to do so [Police cannot coerce consent]

1) Knowledge of the right is a factor but not a prerequisite (Schneckloth v. Bustamonte)

2) Look to totality of circumstances

3) Officer’s false announcement that she has a warrant could negate consent for use of coercion (Bumper v. N.C.)

b. Who can give consent

1) Any person with apparent equal right to use or occupy the property may consent and evidence found may be used against owners or occupiers (Frazier v. Cupp – in joint occupancy either person can give consent, here it was a laundry bag; U.S. v. Matlock)

2) Exceptions [No right to give consent]

a) Other person’s personal effects stored in separate drawer

b) Spouse gives consent to search special area to which she does not normally have access

c. Search is valid even if later found that person did not have right to give consent under “good faith” doctrine

1) So long as police reasonably believed that valid consent had been given, then search valid (Illinois v. Rodriquez)

d. Third Party Consent

1) Actual authority – joint occupancy, etc.

2) Derivative authority – children, access, age, mental capacity (capacity to understand)

3) Apparent authority

e. Withdrawal of Consent

1) Requires unequivocal conduct that defendant changed their mind (Burton v. U.S. (DC circuit)

f. Scope of Search

1) scope of search is limited to the scope of consent

2) extends to all areas to which a reasonable person under the circumstances would believe it extends

3) court has recognized that a spouse may not have control over certain areas of a house (U.S. v. Duran, 7th Cir)

7. Stop and Frisk

a. Stop: Officer has reasonable suspicion, based on objective facts, that suspect involved in criminal activity

1) Look to totality of circumstances

a) Threatening presence of several officers;

b) Display of weapon by officer;

c) Some physical touching of suspect; or

d) Language or tone of voice indicating that compliance might be compelled.

2) Person in “high crime area” not enough to reach reasonable suspicion

3) Reliable tip from informant can be grounds for Terry stop

a) Look for predictions of future behavior

b) Only one with “intimate” knowledge would have precise details

b. Frisk: Officer has a reasonable belief that person is armed and presently dangerous

1) Limited to outside of clothing

2) May reach into clothing if, based on “plain feel”, officer can recognize weapon or contraband [probable cause created]

3) If officer cannot discern what is in pocket based on feel, then he cannot go into that pocket to retrieve the item

4) No manipulation or squeezing allowed to determine nature of item, or else unconstitutional search for lack of probable cause

c. Police chases are not a “seizure”

1) Suspect needs to stop and feel as if he is not free to leave

d. Automobiles

1) Search limited to where weapon is placed or hidden and reasonable belief that occupant is dangerous (Michigan v. Long)

e. “Stop” vs. Arrest

1) Detention must not be longer than justified under circumstances

2) Also, no more intrusive than necessary to verify or dispel the officer’s suspicion.

3) Look to the “reasonableness” of the detention

D. Administrative Inspections and Searches

1. Inventory search – neither probable cause nor reasonable suspicion required

a. Police may search arrestee’s clothing; or

b. Car that has been impounded

1) Must be a policy that minimizes discretion

2. Sobriety checkpoints

3. Public School Searches

a. No warrant or probable cause needed to search public school

b. Only reasonable grounds to search necessary

4. Airport Searches

a. Court permits a brief Terry-like stop of luggage based on reasonable suspicion

b. However if an extended period of time, more like a seizure and, therefore, need probable cause (U.S. v. Place – held luggage for 90 minutes and was considered a seizure)

c. Still somewhat of an open question, appears to permit a K-9 sniff test using reasonable suspicion

5. Drug Tests

a. No reasonable suspicion needed

b. Balance intrusion vs. Government interest

1) Government required drug testing does not need a warrant, PC or even ind. suspicion (Nat. Treasury Employees Union v. VonRaab – mandatory drug testing for persons seeking Customs positions connected to drug interdiction)

c. narrowly drafted school district rule requiring testing of athletes (Veronia School Dist. V. Acton)

d. Guidelines for testing:  who will be tested; when; where; by whom; what will be done with results; written and notice should be given

6. Automobile Searches

a. Must be done pursuant to policies that minimize discretion (SD v. Opperman – inventory of car led to drugs in glove compartment)
7. Border Searches

a. Depends on the power of the sovereign
b. No need for P.C. or R.S. with exception of body cavity searches
c. Fixed checkpoint
1) All cars must be stopped, then particular cars can be directed to “secondary” checkpoint

2) No warrant needed for these stops

8. Search of Probationers and Parolees

a. Reasonable suspicion required to search (less of an expectation of privacy)

V. Exclusionary Rule/Remedy for Fourth Amendment violations

A. Function and Purpose

1. Insures that police officers do not violate Constitution to gather evidence

2. Since cops & prosecution hold all cards, rule allows for fairness

3. Note: Judge-made rule, not constitutionally created

B. Standing Requirement

1. One must have personal expectation of privacy violated in order to have standing

a. One cannot claim violation vicariously

2. Possessory interest in premises searched

a. If holder of premises has legitimate expectation of privacy with respect o those premises, then he has standing [most cases]

b. However, if holder runs a highly public business [e.g., lodging transients], then this expectation of privacy diminishes

3. Possessory interest in items seized

a. Basically, the same as above

4. Social guest

a. Usually has standing to object to search of premises where he is visiting

b. Overnight guest vs. Business visitor

1) Former has standing to object to search [Minnesota v. Olson]

2) Latter usually has no standing, especially if visit is brief [Minnesota v. Carter]

5. No automatic standing for co-conspirator

a. Each member must have own personal legitimate expectation of privacy

6. Crimes where possession key element

a. Simmons: Testimony from suppression hearing for possession crime not admissible at trial

C. Derivative evidence [“Fruits of Poisonous Tree”]

1. Police cannot use evidence derived from an initial illegal search against suspect

2. Rationale: evidence obtained from illegal search unusable, so all future evidence stemming from it also unusable

a. Police would not have gotten any evidence had it not been for the initial bad search

3. Independent Source exception

a. If police can show that subsequent evidence sprang from an independent source, then the taint stops and evidence admissible

4. Inevitable Discovery

a. If police can establish that other lawful means techniques would have inevitably uncovered evidence, but that the illegal search happened first, then evidence not tainted

b.  Burden on prosecution to show by preponderance that police would have found evidence, irregardless of bad search

5. “Purged taint” doctrine

a. If enough additional factors intervene between original illegality and final discovery of evidence, then taint is purged

b. Wong Sun confession

1) Original arrest illegal for lack of probable cause and prisoner released

2) Several days later, former prisoner returns voluntarily to give statement

3) Statement okay because connection between illegal arrest and statement so attenuated as to dissipate the taint.

D. “Good Faith” exception

1. If officers act in reasonable reliance of a search warrant that later turns out to be unsupported by probable cause, then the evidence will not be barred for “good faith” reliance on defective warrant

2. Rationale: Although society wants police to play by rules, keeping evidence out that police though was legally obtained serves no good purpose

a. Costs [criminal walks on technicality] outweighs the benefits [criminal gets punished]

3. Exceptions to the “good faith” exception

a. Officer who prepares affidavit on which warrant is based knows information to be false, or recklessly disregards its truth;

b. Magistrate engaged in “rubber stamping” the warrants [i.e., does not closely consider affidavit to determine probable cause];

c. Affidavit lacks sufficient indicia to make a reasonable finding of probable cause

d. Warrant so facially deficient that executing officer cannot reasonably believe it to be valid

VI. Confessions and Police Interrogation [Miranda and its progeny]

A. General Miranda principles

1. Whenever individual taken into police custody or otherwise deprived of freedom by police in significant way and is subjected to questioning, privilege against self-incrimination in jeopardy

a. Two-prongs to Miranda: Custody + Interrogation

b. If one is missing, then no rights need to be read

c. Example- Police take X into custody, but they do not intend to question him. X demands his right to counsel. Must police provide it?

1) No because there is no interrogation

2. The “rights” and “warnings” of suspect under Miranda

a. Right to remain silent

b. Anything said by suspect can be used in court

c. Right to presence of attorney

d. If person cannot afford attorney, court will appoint one

3. Miranda rights can be exercised at any time

a. Even if suspect indicates waiver at outset, he is free to change his mind and reassert right to silence or to counsel

b. Once rights reasserted, questioning by police must cease

4. Suspect can waive Miranda rights

a. Waiver must be intelligent and voluntary

b. Police cannot coerce waiver

5. Inadmissibility of statements

a. If statement obtained in violation of Miranda, then those statements are inadmissible against suspect as prosecution evidence 

1) Policy: Require fair play from police

2) Exception: Can be used to impeach testimony given by suspect

B. Custody

1. Objective “reasonable suspect” test

a. Would a reasonable person in suspect’s position believe that he was or was not in custody at moment of questioning?

b. Disregards subjective beliefs held by both police and suspect

2. Place of Interrogation

a. Plays important part in objectively reasonable test

b. Suspect may or may not feel as if free to leave depending on questioning locale

1) If feels free to leave, then no Miranda and vice versa

c. Station-house or “Downtown”

1) After placed under arrest and taken to station-house, reasonable suspect would believe he was in custody

2) Similarly, suspect placed in patrol car after arrest would share this belief

3) However, if suspect responds to police request to come to station-house voluntarily, then no Miranda warnings necessary

a) Lack of formal arrest not dispositive here, however

b) Look to totality of circumstances

c) If during the “voluntary statement” police tell suspect that he is focus of investigation, then reasonable suspect might not feel free to leave and Miranda warnings are needed

d. Street encounter with police [Not every encounter with police = arrest]

1) Look to particular circumstances

2) Police may engage in general questioning of persons near crime scene without giving warnings

a) However, if they focus on one suspect in general, then custody becomes an issue

3) Terry stop needs no Miranda warnings

a) Normally, these interactions are not coercive

b) Look to circumstances (i.e., one cop vs. several cops surrounding suspect)

e. Traffic stops for minor traffic violations

1) Not custodial because person getting ticket usually feels free to leave once ticket has been issued

2) Traffic stops presumptively temporary and brief

f. Interview at home

1) If suspect not under arrest, encounter at home usually not custodial

2) Rationale: suspect in familiar place, not dominated by police

C. Interrogation

1. Volunteered statements not subject to Miranda

a. Non-custodial statements [person walks up to officer and makes statement]

1) Presumably voluntary, so no Miranda warnings necessary

b. Voluntary custodial statements

1) Police cannot force suspect to make a statement

2) However, any statements volunteered by suspect while in custody not subject to Miranda, especially if not prompted by police question

a) Note: Courts normally skeptical about prosecution claims that suspect voluntarily provided information without being questioned first

c. Indirect questioning of suspect

1) Any question intended to elicit a response deemed “interrogation”

2) Courts look at both express questioning or its functional equivalent

3) Test: whether officer knew or should have known that his words or actions are reasonably likely to elicit an incriminating response

4) Examples: “Christian burial” case [violated] vs. “God forbid that child might find the shotgun” case [not violated]

a) Common sense: If cop says, “Sure glad the sky is blue,” would a reasonable suspect blurt out, “Okay, I killed my wife!” in response?

2. Identification questions

a. Police need not give Miranda warnings if asking routine “booking” questions (i.e., name, address, sex, weight, etc.)

3. Emergency questions [“Public safety” exception]

a. Questions asked by police in an emergency situation held to be non-interrogative.

b. Must be prompted by a concern over an imminent threat to public safety

c. Policy: Overriding public safety considerations deemed more important than suspect’s right against self-incrimination [“Good of the many outweighs the good of the few…or the one.”]

D. Adequacy of Miranda warnings

1. Must be given in clear, unambiguous manner so that suspect understands his rights and feels free to exercise them.

a. Police do not have to quote exact Miranda language, but must convey the substance of the language

2. Right to Attorney

a. Warning must make it clear that suspect has right to have attorney present during questioning

b. Police need not provide an attorney to hold suspect in custody

c. Police can choose between questioning or providing a lawyer

1) If latter, then police free to defer questioning until some later date if they can’t provide a lawyer

2) Merely have to get the fact across that suspect entitled to have lawyer present during questioning or that he can waive that right

3. Right to Remain Silent

a. Must convey both that suspect has right to remain silent and that anything said can be used against him in court.

b. Consequences of remaining silent

1) Implicit in right to remain silent is that silence will not be used against suspect

4. Ambiguity in warnings

a. As long as substance of Miranda requirements can be discerned, then ambiguous warnings are adequate

5. Police think suspect already aware of rights

a. Miranda warnings must still be given even if police have reason to believe that suspect aware of rights

b. Also, if suspect cuts off recitation (e.g., “Yeah, I know my rights”), the police should still read them in full to avoid challenge

c. Exception: if lawyer present, right to an attorney need not be given

E. Waiver of Miranda rights

1. Express waiver

a. Best if reduced to a writing

b. Must be free of coercion or trickery

2. Implied waiver

a. Miranda rights can be waived by suspect’s words or conduct

b. However, highly scrutinized by courts

c. Prosecution bears burden of demonstrating that any waiver was a knowing and intelligent one.

d. Not only must it be shown that suspect understood his rights, but that he intended to relinquish them for a valid waiver

3. Silence never constitutes a waiver

a. If suspect chooses to remain silent after reading of rights, police not allowed to take this silence as a waiver

b. However, if silence accompanied by nod or shrug, these combined actions might constitute valid implied waiver

4. Desire to postpone consultation with attorney

a. Suspect free to ask to speak to an attorney before answering questions

b. If he chooses to answer questions voluntarily without counsel present, then he waives his rights

5. Mental illness

a. If suspect is mentally ill when he waives rights, this still constitutes a valid waiver, assuming no police coercion

b. Court will uphold any “voluntary” waiver unless it can be shown that the police somehow coerced it.

6. Multiple interrogations where rights invoked in first session

a. Right to remain silent

1) If suspect invokes this right, then questions must cease for that session

2) However, if police wait a significant period, come back, and issue new warnings, then right to silence must be invoked again or else waived

b. Right to counsel

1) Different view: once suspect invokes right to counsel, then all questions must stop until counsel present

a) Request must be unequivocal and unambiguous

b) “I think I’d better speak to lawyer” not sufficient to invoke the right

2) Long time period will not overcome this invocation of right

3) Only way to beat it: suspect, not police, initiates the conversation [two part test]

a) Did suspect initiate discussion with police, indicating that he wanted to talk about the investigation?

b) If so, was there knowing and intelligent waiver of right to counsel, judged by totality of circumstances?

F. Competency of suspect

1. Suspect must have capacity both to understand his rights as well as “knowingly and intelligently” waive them.

2. Minors generally possess this capacity to confess without consulting with attorney or guardian

a. Waiver will be more difficult to show

VII. Lineups and Other Pretrial Procedures

A. Sixth Amendment Right to Counsel

1. Attaches after “critical stage” in prosecution has been reached

2. Wade-Gilbert rule

a. Absolute right to counsel at any pretrial confrontation after indictment.

b. Thus, any line-up post-arrest but pre-indictment does not warrant right to counsel.

3. Post-indictment line-up without counsel present

a. Per se rule- Any identification that comes from this line-up must be excluded from evidence

b. Violates suspect’s constitutional confrontation rights

c. Exception: Look for waiver of right to counsel

4. Role of counsel at line-up

a. Insures that proceedings are executed properly

b. Records objections to it as part of the record

5. Remedies for Sixth Amendment violations

a. Pre-trial identifications: exclude the evidence

b. In-court identifications: exclude evidence unless an independent source for the in-court I.D. exists

1) Witness has been married to suspect for 10 years

2) Prosecution establishes that she knows him from this marriage, not from the pre-trial line-up

3) No violation

6. Exceptions to Right to Counsel

a. Pre-indictment identifications

1) Since no formal proceedings have begun, right to counsel does not attach

b. Photographic line-ups

1) No counsel needed because photo line-ups “are not confrontational”

2) Suspect usually not present when witness views photos

B. Fifth Amendment Due Process concerns

1. Even pre-indictment, police can violate suspect’s due process rights if line-up not conducted properly

2. Totality of circumstances test

a. Is confrontation so unnecessarily suggestive and conducive to irreparable mistaken identification as to deny suspect of due process rights?

b. Both prongs must be satisfied, or no due process violation

3. Unnecessarily suggestive prong

a. Police must attempt to make the line-up as fair as possible

b. Examples of “unnecessarily suggestive” procedures

1) Tall suspect put in line-up with all short people

2) Witness claims that assailant had black hat, so suspect is only one who wears black hat.

3) Police escort suspect in handcuffs to witness home to ask for identification

4. Mistaken identification prong

a. Judged against totality of circumstances

b. Factors to evaluate likelihood of misidentification

1) Opportunity of witness to view criminal at time of crime;

2) Witness’ degree of attention at crime;

3) Accuracy of witness’ prior description of criminal;

4) Level of certainty demonstrated by witness at line-up; and

5) Length of time between crime and line-up

c. Not all factors needed to have due process violation

5. Remedy for Due Process violation: Exclusion of evidence

a. If pre-trial I.D. violates due process, then any subsequent I.D. will be excluded as unreliable

b. This includes a subsequent in-court I.D. 

