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ANALYTICAL OVERVIEW of STANDARD OF REVIEW
	
	CATEGORY 


	STANDARD OF REVIEW
	PURPOSE & FIT REQUIREMENTS

	SUBSTANTIVE 

DUE PROCESS


	Fundamental Right
	Strict Scrutiny
	Compelling Purpose

	
	
	
	Narrowly drawn

	
	Economic Right
	Rational Basis
	Legitimate & reasonable 

	EQUAL PROTECTION – FUNDAMENTAL RIGHTS


	Fundamental Right
	Strict Scrutiny
	Compelling Purpose

	
	
	
	Infringement NECESSARY to achieving end

	EQUAL PROTECTION – SUSPECT CLASS
	Race, Ancestry, Origin
	Strict Scrutiny
	Compelling Purpose

	
	
	
	Narrowly Tailored Fit

	
	Gender
	Intermediate Scrutiny
	Important Purpose

	
	
	
	Substantially Related

	
	Default – 
Everything Else
	Rational Basis
	Legitimate Purpose

	
	
	
	May be loose


EQUAL PROTECTION
14th Amendment: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall … deny to any person within its jurisdiction the equal protection of the laws.” 
HISTORICAL BACKGROUND & DEVELOPMENT
I. Slavery & the Constitution

A. Political Context at Founding
1) No national consensus on the issue; – framers sought to remove from political arena, prevent friction btwn slave & free states; 3 references in Constitution: 

a. Art I, § 2, cl. 3: apportionment, three-fifths clause 
b. Art I, § 9, cl. 1: Congress may not prohibit importation of people by states

c. Art IV, § 2, cl. 3: fugitive slave clause
2) State v. Post (1845) [S.Ct. of NJ held that the state’s revised constitution, which contained clause stating all men were free, did not abolish slavery]
a. Framers of US constitution “did not deem their general declaration in favor of liberty incompatible with its other provisions.”
b. If NJ constitution meant to abolish slavery, would’ve said so plainly (separate law already established gradual abolition)
c. Federal constitutional arguments:

i. Slavery deprives people of life, liberty & property in violation of 5th Amendment Due Process

ii. It deprives NJ of Republican form of govt

iii. Violates preamble (& Treaty of Ghent)

3) Prigg v. Pennsylvania (1842) [S.Ct. struck down PA law barring the forcible removal of blacks for enslavement as unconstitutional under fugitive slave clause]
a. Ct pushed the controversy out onto the streets, national, not state level


B. Eruption of the Full-Blown Crisis 
1) Nation expands (manifesting something…)
a. 1803 – Louisiana purchase doubles size of US

b. 1820 – MO compromise = no slavery above 36’30’N

c. 1836 – US provokes war w/ Mexico, land cessation 

d. 1835 – TX broke from Mexico, largely on slave issue; 1844 enters US as slave state

e. 1848 – CA not immediate state largely b/c slave issue

f. 1850 – new compromise, CA = free state, TX border settled, NM = territory, Fugitive Slave Act strengthened

2) Dred Scott v. Sandford (1857) [Scott owned by military man, spent >2 years in MO territory, which should have made him free, but S.Ct. said no]
a. MO Compromise invalidated, unconstitutional

i. Violates due process to deprive citizen of US of property merely b/c he brought that property into a particular territory

ii. First major overturning of legislation since Marbury
b. No black person is a “person” or citizen within the meaning of the Constitution
i. Reasoning = original intent; given the social context at the founding, framers could not have intended to endow blacks with rights
c. Problems with this decision (aside from the obvious moral repugnance)

i. Too broad: made 2 sweeping holdings where it could have just reached same result w/ much narrower reasoning (e.g. no slave/former slave is a citizen)

ii. Living vs. frozen constitution: times had changed since 1789; in 1857, many free blacks could own property, contract, and sue 

iii. And in any case, there was serious debate over slavery at the founding, no consensus

iv. Attempted to remove issue from the political process 
II. Early Equal Protection

A. Goals of Reconstruction/Post-War Amendments
1) Amendments

a. 13th – prohibits slavery, only amendment of the three that covers private as well as state action

b. 14th – 

i. Defines citizens – overrules Dred Scott (protects freemen as well as former slaves)
ii. Clauses constraining states (and later feds, through 5th)




(1) P or I (citizens of the US)



(2) due process



(3) equal protection

iii. apportionment, insurrection/debts

iv. enforcement power


c. 15th – voting rights, explicitly applies to both states and fed; “race, color, 
  
    servitude”

2) Congressional intent
a. protecting blacks as they move from slave to free status

b. protection needed from states in particular

c. reconceptualizing who we are as a nation; amendments written broadly enough that they can be read to cover future situations (“all persons”)
3) Federalism & Separation of Powers had failed to protect individual rights; need for increased gov’t power to protect individuals

4) Two power realignments:

a. Vertical: enhancing power of fed over states

b. Horizontal: enhancing power of legislative branch w/ new enforcement powers; heralds new era of conflict w/ the judicial branch 
5) Congress passed sweeping Civil Rights legislation; blacks to be treated as “equal” citizens (but what does “equal” mean?)

B. The court’s response

1) Slaughterhouse cases
a. Cramped, narrow reading of the radical amendments
b. Amendments do not “transfer general responsibility for civil rights from states to feds”
c. P&I limited to rights of “national citizenship”; due process narrowly construed; equal protection not implicated except by state “discrimination against the negroes as a class” 

d. Therefore, when racial discrimination not at issue, fed protections are extremely narrow

2) Civil Rights Act Cases invalidate legislation (under state action doctrine) and reaffirm the state as the primary protector of individual rights
3) Jim Crow era; amendments offer no protection against mere discrimination
4) Plessy v. Ferguson (1896) [Separate but equal is okey-dokey in Louisiana’s railroad cars] 
a. 14th “could not have been intended to abolish distinctions based on color”; Distinction btwn political/civic equality and social equality; social comes from custom/tradition
b. Legislation can’t abolish racial prejudices

c. Dissent: “our constitution is colorblind” and “all citizens are equal before the law”; presages end of separate but equal era
III. The Brown Transformation


A. Road to Brown
1) NAACP strategy: start with law school, work your way down to the kiddies; challenge equallness of separate facilities
2) Gaines v. Canada (1938); Sipuel v. Board of Regents (1948) – if white in-state law school, must provide black in-state law school
3) Sweatt v. Painter (1950) [Black student ordered admitted to U.TX law school, b/c exclusion from legal network in black law school makes that education inherently unequal]

4) McLaurin v. OK State Regents (1950) [Black student admitted to the law school must be allowed access to all privileges and facilities, not isolated w/in the school, b/c doing so impairs his education]


B. Brown v. Board of Education of Topeka (1954) [Separate public educational facilities are 
  
     inherently unequal]
1) One of S.Ct’s most celebrated decisions; but is the reasoning compelling?

a. Legislative intent – ct hears entire argument on this, and concludes it’s “inconclusive,” impossible to determine (unlike in Dred Scott); but one could argue that some framers of amendment supported desegregation and the final compromise left the door open to it
b. Justifies by explaining how education = foundation of good citizenship, most important function of government; but this narrows its application, forces piecemeal expansion; Ultimately, ct holds segregation unconstitutional b/c impermissible classification, no matter the context
c. Stigma effect – is that what 14th was meant to protect against? If not, what’s wrong with expanding it to encompass that? 

d. Social science data relied on by the court, later much questioned – how big a role should it play in constitutional adjudication?

e. Ct makes linguistic shift: “children of the minority group” – foreshadows modern expansion of equal protection (e.g. Hernandez v. TX, decided in same term) 
2) Bolling v. Sharp (1954) [Companion case to Brown, struck down desegregation in DC; no textual basis (ct used the 5th), but structural argument: “unthinkable” that 14th would bar states but not feds from such discrimination] 


C. Aftermath of Brown
1) Ct proceeded to strike down segregation in other places, case by case (buses, golf courses, beaches)

2) Brown II (1955) [In the face of massive resistance, S.Ct. orders desegregation to proceed with “all deliberate speed”]


a. This sacrifices some children’s individual rights


b. It also may have encouraged fiercer resistance 

3) Green v. County School Board (1968) [Ct struck down school “freedom of choice” plan that maintained de facto segregation] 

a. Group equality rather than individual


b. Result/outcome rather than process
4) Brown was paradigm shift for the ct that inaugurated new era of judicial policymaking

MODERN EQUAL PROTECTION: SUSPECT CLASSIFICATIONS 
I. Three-Tiered Review

A. Equal protection suspect class claims challenge laws that allocate benefits or impose burdens on a defined class of individuals

B. The question: whether, under particular circumstances, a challenged classification is permissible


1) What are the means (how has the govt defined the group being benefited or burdened)?


2) What is the end (goal(s) being pursed)?




a. How do we decide what the purpose is, so we can determine if legitimate?





i.  Legislative intent: text, history, news coverage




ii. Common sense – does this seem legitimate?


3) How close is the fit (sufficient nexus)?

	Level of Scrutiny
	if Govt Classification (means), 
	then Govt purpose (ends) must be:

	And Fit must be:

	Strict scrutiny


	Race
	“compelling”
	tight – “narrow tailoring”



	Intermediate scrutiny


	Gender (& some disputed categories)


	“important”
	relatively tight

	Rational basis


	Everything else – the default
	“legitimate”
	may be loose



C. Degree of fit 


1) Fit asks how true/accurate a mechanism the govt has chosen to achieve its ends



2) Not all fits are constitutional problems

a. Some under and overinclusion is inevitable

b. Sometimes ct feels legislature is being dishonest about its true motives; poor fit is a way to smoke out illegitimate purpose 
c. Red flags = zero fit, severe under and overinclusion

UNDERSTANDING FIT


Example:   End = increase # of safe drivers




     Means = only give licenses to people >16 years old


1) Perfect fit



a. All divers 16+ are safer than all drivers under 16



2) Zero fit




a. No driver 16+ is safer than any driver under 16



3) Overinclusive




a. Some drivers under 16 are safe drivers, but they 




    don’t get licenses



4) Underinclusive




a. Some drivers over 16 are unsafe drivers, but they 




   get licenses anyway



5) Both over- and underinclusive 




a. Some unsafe drivers are >16, some safe are <16




b. Tends to be the case in reality

II. Rational Basis


A. Default – presumptive level of review unless proven otherwise
1) Classification must be “rationally related” to “legitimate govt purpose”

2) Rationale for default
a. Deference to legislature – allow political compromise & incremental progress, not the ct’s place to make policy judgments; “this court will assume that the objectives articulated by the legislature are actual purposes of the statute, unless an examination of the circumstances forces us to conclude that they ‘could not have been a goal of the legislation’”  








– Weinberger v. Wiesenfeld (1975)
b. Ct enforces equal protection at all levels of govt; it would be massive burden to strictly scrutinize every decision from school boards and city councils to Congress
3) Cts struggle w/ tension btwn desire to defer and desire to smoke out true illegitimate purpose
4) Is the existence of a legitimate purpose enough, even if it’s not the true one?

a. McGowan v. MD (1961): law “will not be set aside if any state of facts reasonably may be conceived to justify it

b. Fritz (1980): “where, as here, there are plausible reasons for Congress’ action, our inquiry is at an end”

5) Law need not actually accomplish the purpose (i.e. may be factually mistaken) so long as that purpose was legitimate (MN v. Clover Leaf Creamery (1981) – incentivizing cardboard milk cartons plausibly advanced environmental purposes, even if actual data later disputed)



B. Applying Rational Basis review
1) NYC Transit Authority v. Beazer (1979) [S.Ct. upheld NYC transit authority’s rule against employing persons who use methadone]

a. End: public safety, safe transit workers (but note that not all transit workers are in safety-implicated positions – e.g. secretaries)
b. Means: no methadone users need apply (former heroin addicts)

c. Fit:

i. Overinclusive: users for >1 year are as safe as general population, yet they cannot be hired

ii. Underinclusive: doesn’t ban alcoholics, epileptics, other classes of unsafe people

d. Dissent: this law is directed at unpopular group; low-income, minority, based on stigma, less stigmatized but equally unsafe groups not included in ban
2) USDA v. Moreno (1973) [Ct struck down rule limiting food stamps to “households of related members”]

a. End: prevent food stamp fraud, exclude hippie communes (legislative history), incentivize nuclear families

i. How do we really know the purpose? Many legislators = many rationales, can we really impute the motives of some to all?

ii. Ct looks to:



(1) plain text



(2) legislative history



(3) its own inference (common sense)
b. Means: No household w. unrelated members gets food stamps

c. Fit: overinclusive (excludes a lot more than hippies) and underinclusive (nuclear families may defraud)
d. “For if the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a bare congressional desire to harm a politically unpopular group cannot constitute a legitimate government interest.”
3) City of Cleburne v. Cleburne Living Center (1985) [Ct struck down city’s refusal to grant permit for home for mentally retarded]

a. End: prevent middle schoolers across the street from picking on the residents, ensure evacuation b/c zone w/in 500 year floodplain

b. Means: No homes for “insane, feeble-minded, alcoholics or drug addicts” w/in certain zoning, although “hospitals, sanitariums, nursing homes” all okay

c. Fit: underinclusive (doesn’t exclude others who might be harassed, difficult to evacuate)
d. Immutable characteristic

e. History of “unfair and grotesque mistreatment”

4) Romer v. Evans (1996) [Ct struck down CO constitutional amendment prohibiting local govts from passing anti-gay-discrimination laws]

a. End: 
i. freedom of association (right to exclude gays), expressing moral outrage at gay conduct (not gay people) 
ii. OR subordinating and oppressing gay people

iii. How do we decide?

(1) Rational basis = defer to what legislature says, unless reason to doubt

(2) Legislative intent: text, history (here, media, advertising)

(3) Initiative, not statute – maybe be more deferential b/c “will of the people,” maybe less b/c more risk of majority oppressing minority 

iv. Common sense

b. Means: 
i. Majority – barring protection from class of persons (gays); troubling

ii. Dissent – barring protection of offensive conduct; well w/in govt’s discretion

iii. Sexual orientation is a gray category; not clear yet what level of scrutiny it is subject to

c. Fit: sweeping ban, overinclusive – “its sheer breadth is so discontinuous with the reasons offered for it that the amendment seems inexplicable by anything but animus toward the class that it affects”
d. There is a history of discrimination, unpopular group

5) Village of Willowbrook v. Olech (2000) [Class of one, if intentionally treated differently from others similarly situated and no rational basis for different treatment]


C. Core questions; reasons ct may be more inclined to doubt legitimacy of a classification
1) Immutable or mutable characteristic?

a. Race = paradigm immutable; gender fairly so as well

b. If mutable, considered a choice; govt has some leeway to incentivize and disincentivize lifestyle choices, but not fair to punish someone for something out of his/her control
c. Advocates for rights therefore want to argue immutable

2) History of discrimination against the classified group?

a. Factored into ct’s consideration of how suspect the classification is

3) Political process – Carolene footnote 4 issues

a. Prejudice against “discrete and insular minorities” requires special consideration, b/c political processes unlikely to protect them
b. Especially potent w/ something like race, where members of group can be recognized visually

c. Wariness of majority tyranny over the minority (recognized in Federalist papers)

d. With the vast influence of $$ in politics today, special concern for groups disadvantaged in that process, more at risk of being burdened

III. Strict Scrutiny – Race 


A. Structure of Strict Scrutiny

1) Govt purpose must be “compelling”; originated w/ Korematsu’s “pressing public necessity”
2) Fit must be tight – “narrowly tailored”
3) Triggered by


a. Race – Strauder

b. National origin, ancestry – Korematsu, Hernandez
4) “Strict in theory, fatal in fact”


a. Almost every time strict scrutiny is triggered, the law will be unconstitutional 
5) Possible Alternatives


a. Spectrum, sliding scale instead of rigid tiers


b. Just use rational review – same conclusions will be reached

6) Scenarios
a. Facially racial, express classification by race (the easy one)

b. Facially neutral – implied racial classification; evidence suggests intent by govt to classify by race (e.g. something is proxy for race)

i. Discriminatory impact OR implementation; AND
ii. Discriminatory intent/purpose – like mens rea, no culpability without purposeful action (knowledge, recklessness, not sufficient); the goal must be to racially discriminate 

iii. How prove purpose? Look at what they said & what they did; people intend the natural consequences of their actions, infer intent

iv. MA v. Feeney (1977) [Preference for veterans isn’t unlawful discrimination against women] Intent means the “decisionmaker selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of’ its adverse effects upon an identifiable group”
v. Problems w/ such a high std:

(1) Doesn’t reach unconscious discrimination

(2) Subterfuge – people will consciously hide racial reasons, not be overt

(3) Strong social norm against racial discrimination means people don’t talk about race

(4) Proxy issue – benign purposes can be articulated to justify the policy

(5) Institutionalized racism, implemented by structures beyond the control of individual intent

B. Justifications for Strict Scrutiny
1) Original intent of 14th Amendment


a. Reconstruction amendments, passed to provide civil rights to blacks

b. Strauder – inclusion of blacks on jury is a necessary element of their political equality

c. But were they meant to abolish all discrimination, or just grant “political/civil” equality?

d. And was original intent limited to blacks? Is strict scrutiny for all races, ancestry, etc consistent w/ intent?

2) Rebuttable presumption that race is rarely, if ever, relevant to legitimate govt purpose

a. Also established in Korematsu – singling out Japanese-Americans unacceptable, UNLESS govt can prove compelling need (which ct found it had)

b. But sometimes race is correlated w/ legit purposes (e.g. medical)

c. And regardless, if this is true, wouldn’t it come out under rational review?

3) Racial classifications violate fundamental moral norm

a. Norm = racial egalitarianism; race-based discrimination widely acknowledged to be wrong

b. Loving – immoral to restrict marriage on basis of race

4) Defects in political process – Carolene fn 4 concerns
a. Racial discrimination has resulted in long-term disenfranchisement, exclusion form the political process (e.g. Jim Crow laws)
b. This lack of access to the process means we should assume that a race-based political classification is based on a skewed political process and view it with skepticism

C. Development and Application of Strict Scrutiny – Facially Racial Discrimination
1) Strauder v. W.VA (1880) [Ct overturned murder conviction of black man convicted by all-white jury, since blacks were barred by W.VA law from serving on juries]

a. Original intent (not long after amendments passed): purpose was to secure to black race all the civil rights enjoyed by whites, prevent states from denying them those rights 

b. Right to a trial by jury selected “without discrimination against his color”

c. Uses very explicit, painful language about race and racism

d. Leaves the back door open for other ways to exclude: 14th Amendment was not meant to prohibit qualifications for jurors (gender, literacy tests, etc), just can’t be explicitly race-based

2) Korematsu v. US (1944) [Ct upholds military order excluding Japanese Americans, even citizens, from the West Coast]

a. Context

i. 110,000 interred, 70,000 citizens, 50% elderly & children

ii. Japanese had been very economically successful, esp. in face of Chinese Exclusion Act; many states passed alien land-ownership laws

iii. 1980s, decisions overturned w/ coram nobis decisions – proving manifest injustice

iv. No charges of espionage ever filed; no military necessity, pure xenophobic targeting

b. First case to announce strict scrutiny: “all legal restrictions which curtail the civil rights of a single racial group are immediately suspect…courts must subject them to the most rigid scrutiny”
i. It was also the first and last case in which ct upheld a race-specific statute disadvantaging a racial minority; sufficiently compelling govt purpose of military necessity 

c. Assumption that this is about “race” – conflation of national origin, ancestry with race, no real discussion of that expansion; it was “close enough”  to race
d. Is this consistent w originalist intent?

i. 14th was about blacks, not Asians 

ii. But it never says that explicitly, never even says race  – “all persons”

e. How would case have come out under rational basis?
i. End: prevent espionage & sabotage
ii. Means: indefinitely inter all Japanese-Americans

iii. Fit: very poor – overinclusive b/c many loyal Japanese-Americans; underinclusive b/c many disloyal non-Japanese (what about Italians? Germans?)

iv. Huge fit problem would indicate stated purpose may not have been truthful

v. Strict scrutiny really doesn’t add anything here
3) Loving v. VA (1967) [Ct overturned VA’s miscegenation law]

a. Strict scrutiny applies to ALL racial classifications, even when both races treated equally (e.g. both black and white partner guilty under miscegenation law)
b. 13 years after Brown, follows from reasoning overturning “separate but equal” that strict scrutiny triggered by any racial classification

c. “clear and central purpose of the 14th” was to eliminate invidious racial discrimination by the states
d. NO legitimate purpose, let alone compelling

e. Lingering question: is the 14th Amendment supposed to make govt neutral in regards to race, or to empower it to equalize conditions (which may require treating differently situated people differently)?

4) Hernandez v. TX (1954) [Ct held jury commission’s failure to ever call Hispanic Americans for jury service violated equal protection]

a. Decided 2 weeks before Brown 
b. Deliberately and expressly expands “race” to encompass ancestry and national origin
i. Cites Strauder, good case for original intent (given the time period): “nor if a law should be passed excluding all Celtic Irishmen from jury service would there be any doubt of its inconsistency with the spirit of the amendment.”

ii. Immutable, like race

iii. History of discrimination, much evidence offered

iv. Discrete & insular minority, can be identified visually, often excluded from the political process

c. De facto, not de jurre segregation (no law that Hispanics couldn’t serve; just implemented in such a way that they never did)
i. Facially race-neutral, but administered in discriminatory fashion

ii. 3 schools, segregated white, black, Hispanic

iii. “hombres aqui” lumped with colored

iv. community perceived and treated Hispanics as a separate race (“a class apart”)

d. The “result bespeaks discrimination” – purpose inferred from outcome

e. Method for arguing classification should be treated as race:
(1) Prove that the local community perceives and treats the group as a distinct class;
(2) Show a pattern of discriminatory impact, demonstrating discriminatory purpose

D. Facially Nonracial Classifications that Disadvantage Racial Minorities
1) The second way to trigger strict scrutiny: Facially neutral law that nevertheless demonstrates intent to discriminate by race  

a. Discriminatory impact OR implementation; AND
i. Implementation – Yick Wo (1886) – facially neutral local laundry ordinance only enforced against Chinese Americans; applied so unequally as to make the law unconstitutional

ii. Might be either an unintended discriminatory administration; or a statute that intentionally provides wide discretion for enforcers to discriminate
b. Discriminatory intent/purpose

i. Which can be inferred from impact, context, etc. – or even from a poor means-end fit (if it’s bad enough)
ii. Washington v. Davis (dissent): “The actor is presumed to have intended the natural consequences of his deeds.”

iii. BUT INTENT MUST BE SHOWN: remember Feeney – the law was “selected or reaffirmed… at least in part ‘because of,’ not merely ‘in spite of’ its adverse effects upon an identifiable group”

iv. Problem: race so embedded, but so hidden
2) Analysis:


a. Is it a racial classification? (impact + intent)


b. If so, strict scrutiny; if not, rational basis

3) Hernandez v. TX
f. Ct infers intent from impact: when about 11% of the eligible jurors were Mexican, and none had been called to service in the last 25 years, “the result bespeaks discrimination”
g. Community’s treatment of the class reinforced this conclusion

4) Washington v. Davis (1976) [Racist vocab test for cops]
a. Police Dept verbal/vocabulary entrance test systematically failed more blacks than whites, and had not been shown to reliably measure job performance

b. Ct does NOT “embrace the proposition that a law or other official act, without regard to whether it reflects a racially discriminatory purpose,” is unconstitutional solely because it has a racially disproportionate impact”

c. Invidious impact is inferred from “totality of relevant facts” – including impact, but impact alone insufficient

i. When was the test instituted (ct didn’t examine)?

ii. History of discrimination against blacks in DC in general; in education; in hiring for DC law enforcement 

iii. On the other hand – here some evidence that DC police dept making efforts to recruit blacks, increasing proportion on the force

d. Ct here finds that class was not racial, but test passers and test failers, and both races present in both groups

e. Therefore rational basis: govt has solid rational reasons for instituting the test
f. Ct also concerned about slippery slope – if impact alone sufficient, “would raise serious questions about, and perhaps invalidate, a whole range of tax, welfare, public service, regulatory, and licensing statutes”

5) Village of Arlington Heights v. Metropolitan Development Corp. (1977) 
a. MHDC sought rezoning to put in a multi-family unit; would be lower-income and racially mixed
b. Arlington Heights = white flight suburb, all zoned single family, only 27 of 64,000 residents black

c. Ct found discriminatory impact: 40% of the eligible families would be minorities, while they only make up 18% of Chicago population (and such a tiny proportion of village) – differential race impact
d. Ct looks for intent in

i. Impact – starting place, but not determinative 

ii. Historical background – departure from normal procedural sequence? Sudden change? Decision not backed up by normal rationale? 
iii. Legislative/administrative history – zoning board, so might not be minutes; but newspaper accounts, reports, other exceptions that have been made to the zoning etc.
e. Ct finds that none of these factors indicate racially discriminatory intent; usual procedures followed, zoning had been in place for over a decade, no one stupid enough to talk “race” specifically (some reference to the “social issue”)

f. If ct had found evidence of racial motivation, then burden would shift to Village to show that “same decision would have resulted even had impermissible purpose not been considered”

g. Could try to argue that zoning was racist in the first place (historical context, result of white flight, intent to keep out lower income minorities) – but these arguments extremely difficult to make b/c it’s all inference, and there are plenty of rational, non-racial reasons (property values, etc.)
6) Rodgers v. Lodge (1982)

a. Challenge to at-large voting in Burke County, GA (majority black, majority of voters white, but no black ever elected to county commission)
b. At-large voting schemes tend to minimize voting strength of political minorities; but only unconstitutional if “conceived or operated as purposeful devices to further racial discrimination” 
c. Here, evidence included

i. Bloc voting along racial lines; no black ever elected

ii. Past discrimination has had adverse impact on black voter registration

iii. Black exclusion from the political process (through property ownership requirements, exclusion from grand juries, county employment)
iv. Elected officials have been unresponsive to needs of black community (demonstrates lack of access to political process)

v. Facially neutral laws serve to maintain the statutes quo formerly enforced by de jurre discrimination

d. Ct held that evidence sufficient to prove discriminatory intent (not in law’s “origin,” but in its application)

e. Dissent: argues ct’s “subjective intent” std is inappropriate; ct should not be trying to divine legislative motive; better to look to proffered justifications, strike down law if they’re not sufficient to persuade neutral observer that law enacted for non-discriminatory purposes 
7) Other considerations
a. Ct more willing to overturn Court of Appeals than trial court (since trial ct has all the facts in front of it)

b. Ct takes a harder look at the cases from Southern states, presumption that race is at issue (compare Hernandez (TX) & Rodgers (GA) with Washington (DC) & Arlington (IL))

c. Ct’s deference depends somewhat on the legislative body – how fair, impartial, or politically motivated is that entity? Ct overturned decisions of jury commission (Hernandez) and city council (Rodgers); let stand decisions of administrative agency (Washington) and zoning board (Arlington)

d. Causation – if legis can show that same decision would have been made even w/o racial considerations, then ct will uphold

e. Discretionary decisions – legis or executive operating w/in its discretionary powers, ct doesn’t want to intrude

8) When is something a proxy for race?

a. Rice v. Cayetano (2000) [Ct struck down HI law limiting trustees of fund for descendants of Hawaiians who inhabited island in 1778 to members of that group]

i. Here, ancestry is a proxy for race; inhabitants at 1778 were all natives, sharing common physical characteristics and culture

ii. Dissent: not racial b/c underinclusive (doesn’t include all native Hawaiians) and overinclusive (includes descendents of other racial groups that were present on the island in 1778)

b. Hernandez v. NY (1991) [Ct upheld prosecutor’s dismissal of all Hispanic jurors against Batson challenge b/c it was about language, not race]

i. Categories of “Spanish speakers prosecution could not trust to listen to official translation” and everyone else included both Latinos and non-Latinos

ii. Therefore, too under- and overinclusive to be racial

iii. But “it may well be that for certain ethnic groups and in some communities, that proficiency in a particular language…should be treated as a surrogate for race”


E. Facially Racial Classifications that Benefit Minorities (the Affirmative Action cases)
1) Overview
a. Strict scrutiny applies

b. Affirmative action debate centers around the purpose – is that purpose is truly compelling, and even if so, are the means a tight enough fit (often the court finds they are not)? 

c. Purposes

i. Remedying past discrimination – sometimes acceptable, if specific proof of past instances in this situation, and very narrow tailoring

ii. Proscriptive/prospective? (Grutter)

iii. Increase representation?

iv. Economic inclusions?

v. Govt efficiency – meet special needs of population? 

d. Ct’s deference affected by who the govt actor is (more deferential to Congress than to schools, city councils)

e. Originalist question – wasn’t Congress seeking to limit the court’s power to strike down laws like the 1866 Civil Rights Act? Does strict scrutiny of affirmative action conflict w/ this purpose?
f. Note on color-blindness: non-perception is different from non-recognition; not seeing vs. seeing and disregarding 

g. Bell – convergence of interests: notes that affirmative action doesn’t harm elite whites, only low-income, and dispels revolutionary instinct in minority populations (sets low-income whites and blacks against each other, rather than against the elite)
2) UC v. Bakke (1978) [Ct struck down admissions program that held 16 of 100 seats in UC Davis med school for minorities]
a. Ct’s decision was 4-1-4: 4 justices argued for intermediate scrutiny for laws seeking to ameliorate racial discrimination; 4 believed law was invalid under Civil Rights Act; Powell’s vote controlled – strict scrutiny should apply whether the classification benefits or burdens minorities; all racial classifications suspect
b. Under strict scrutiny:

i. interest not compelling b/c no prior judicial, administrative, or legislative findings of prior discrimination (at the med school); 

ii. means not narrowly tailored enough to serve legit interest in diverse student body; quotas unacceptable where they isolate the individual from comparison w/ other candidates for available seats (though deeming race “a plus” would be okay)
c. Compare rationale here w/ that of Loving 
i. Here – promote diversity among doctors, educate doctors w/ particular communication and cultural skills to serve underserved communities

ii. Loving – “preserve racial integrity,” perpetuate oppression of blacks; the very purposes the 14th Amendment was enacted to combat
d. Should these two very different govt purposes be evaluated under the same legal framework?

i. Promote subordination of minorities; vs.
ii. Increase equality of groups in society (after all, doesn’t treating people the same when they are differently situated deny equality just as effectively as treating them differently when they are similarly situated?)

e. Yields anomalous result: easier to ameliorate gender discrimination than racial, even though racism was the impetus for 14th Amendment
3) Fullilove v. Klutznick (1980) [Ct upheld fed law req’ing 10% of fed funds to state and local govts for public works go to minority contractors]
a. Racial classifications must receive most stringent level of review b/s immutable characteristics, unrelated to individual merit or need, are irrelevant to most govt decisions (is this true? what about differences in minority vs. non-minority provision of medical services to minority population?)
b. However, this law constitutional (though just barely) b/c interest of eradicating continuing effects of past governmental discrimination

c. Law sufficiently narrowly tailored:
i. Limited duration of program

ii. Congress given unique direction/authority under 14th to remediate racial discrimination (essentially a finding of past discrimination)

iii. No non-minority contractor was severely injured

iv. Waiver provision allowed deviation

d. Dissent disagrees that tailoring narrow enough
4) Richmond v. Croson (1989) [Ct holds state & local affirmative action programs subject to strict scrutiny; strikes down Richmond’s 30% minority contractor requirement for city projects]
a. City of Richmond modeled its legislation on that upheld in Fullilove – but here ct struck it down

b. § 5 empowers Congress to remediate discrimination, not the states; the states were the source of the problem, and 14th Amendment limits, rather than empowers them
c. “Remedying past discrimination” not compelling w/o specifics: general observation of past discrimination inadequate; must show specific evidence that minority contractors in the city had suffered injury from past discrimination, that their number was fewer than it would have been w/o such discrimination, etc.
d. Fit question: no consideration of race-neutral approaches to increase minority business participation 

e. Also troubling to the ct that city council passing the ordinance was majority black – concern over “spoils politics,” group in power helping its own
5) Adarand Constructors v. Pena (1995) [Ct remands case where Ct.App used intermediate scrutiny to uphold fed law providing additional compensation to contractors who utilize subcontractors controlled by “socially and economically disadvantaged” individuals]
a. Circuit cts had been split on level of scrutiny applied to affirmative action cases – here S.Ct. definitively says it’s strict scrutiny, all the time

i. “we hold today that all racial classifications, imposed by whatever federal, state, or local govt actor, must be analyzed be a reviewing court under strict scrutiny”

b. White subcontractor (Adarand) was low bidder, but contractor went w/ Gonzales b/c of this law 

c. Law facially considers race, b/c it includes rebuttable presumption that racial minorities count as disadvantaged individuals 

d. Majority takes colorblind approach – once we let the govt make any race-based distinctions, too great a risk (we’re so horrified by slavery, Holocaust, etc, we shy away from all racial classifications)
e. Consider

i. Skepticism: any racial classification must receive searching inquiry
ii. Consistency: std of review shouldn’t vary based on whether whites or minorities are burdened by the law
iii. Congruence: 14th Amendment analysis should match 5th 
f. But majority seeks to dispel idea of “strict in theory, fatal in fact”

i. Ameliorating racial discrimination CAN be a compelling interest, provided the tailoring is narrow enough

ii. Message: don’t stop trying, just craft it tighter

g. Dissent (Stevens): 

i. No moral equivalence btwn invidious and ameliorative racial discrimination (those designed “to perpetuate a caste system” vs. “eradicate racial subordination”); why evaluate under the same std?

ii. Consider the group benefited or harmed, the type of right involved, the policy advanced; use more of a spectrum analysis 
iii. Notes irony that women now more protected by 14th than minorities, flips original intent

h. Concurrence (Scalia):

i. Constitution protects individual, not group rights – therefore govt can never legitimately act to remedy discrimination against a group (no creditor nor debtor race)
ii. Pie is finite; who suffers to achieve equality?

iii. “In the eyes of govt, we are just one race here – it is American”
i. Concurrence (Thomas): 
i. Argues racial paternalism – challenges Stevens directly, believes there is moral equivalence
ii. Unintended consequences; stigma of affirmative action

iii. Govt cannot make us equal, it can only recognize us as equal before the law (but didn’t it make us unequal?)

iv. Equal protection clause is a limit on govt, does not empower it to take proactive steps (originalist argument)

j. Lingering question of originalism: 14th Amendment being used to protect white contractor, defeat law designed to ameliorate racism…
6) Grutter v. Bollinger (2003) [Ct upholds MI law school’s “holistic” affirmative action program]
a. Compelling interest?
i. Yes: Diversity improves classroom experience for all students, enhances cross-racial communication & understanding; ultimately we want diverse skills and backgrounds in legal services provision; access to legal education needed to climb to many leadership positions; skills w/ diversity necessary to ensure workforce is globally competitive

ii. No: Not a legit state interest, since most grad don’t stay in the state, certainly not a pressing necessity to have an “elite” school (so why not use race-neutral means like lottery); this looks too much like a quota (percentages of minorities applying match percentages admitted)

b. Narrowly tailored?

i. Yes: Each candidate evaluated using multi-factor analysis, considering all aspects of diversity; holistic review, no “point” system

ii. No: underinclusive, leaves out some disadvantaged groups that would add diversity; “critical mass” not related to diversity; race-neutral means available to achieve diverse student body
c. Ct holds that “student body diversity is a compelling state interest that can justify the use of race in university admissions”
i. Ct grants much deference to law school in determining value of diversity to education (Scalia disagrees)
d. It is narrowly tailored
i. Some attention to numbers (“critical mass”) is not a quota

ii. Individualized review, no mechanical “bonuses”

iii. Many aspects of diversity considered

iv. Narrow tailoring does not require exhaustion of all race-neutral alternatives

e. Dissents:

i. Rehnquist thinks the “critical mass” makes it a quota

ii. Scalia thinks “cross-racial understanding” is not compelling; and if it’s compelling here, it would be compelling in every situation

iii. Thomas reiterates his concerns re: stigma of affirmative action; brings up a good point that selective admissions have always been used for underhanded racial purposes

f. Note: this system is acceptable today; but with continued progress by minorities, consideration of racial characteristics may no longer be constitutional in the future
7) Gratz v. Bollinger (2003) [Ct strikes down MI undergrad affirmative action – 20 points for being a racial minority]
a. Compelling interest?

i. Yes: Classroom diversity, expand pool of educated people, need diversity at lower rungs to ensure diversity at higher (like law school), increase number of diverse professionals (ct rejected idea of remedial b/c NO SPECIFIC EVIDENCE that the school had racially discriminated against minorities in the past)

ii. No: Perpetuates racial stigma
b. Narrowly tailored?

i. Yes: Not a quota, all applicants considered for all slots; all aspects of diversity considered; transparent & accountable

ii. No: 20 points for race, only 5 for leadership/public service = underinclusive of different types of diversity; not individualized, not holistic

c. Ct holds that here, the remedy is NOT narrowly tailored

d. Critique: you’re just punishing the school for its honesty; driving the racial evaluation underground

8) Reconciling Grutter and Gratz – where do we stand?

a. Forward-looking, implicitly temporary diversity rationale more compelling to ct than remedial; serves everyone, not just minorities

b. Ct saw Gratz as disingenuous (e.g. race overlaps heavily w/ “other aspects” of diversity like disadvantaged schools)

c. Law school’s holistic argument sounds better; no paper trail; but are we punishing people for honesty?

d. We await further development….

IV. Intermediate Scrutiny – Gender


A. Structure of Intermediate Scrutiny
1) Intermediate scrutiny

a. Purpose must be “important” (less than compelling; but more than legitimate)
b. Means must be “substantially related”

2) Not fatal in fact – based on presumption that some laws will need to discriminate on the basis of gender, and will do so legitimately
3) Analysis
a. Is there a gender classification? Does the law treat men & women differently? 

b. If so, does the different treatment correspond to a “real difference”? Or is it based on archaic overgeneralizations?

4) What differences count as “real”?
a. Anatomical, biological (pregnancy), “instinctual” – generally considered “real”

b. Ideas of masculinity/femininity constructed

c. Ultimately, we need a normative, not merely a scientific basis for drawing this distinction 

5) Why strict for race, intermediate for gender?

a. Social idea that gender differences still matter; some degree of differentiation still necessary 

b. As opposed to “we are all one race – American”

6) Some of the same tensions as in race cases


a. What are our goals for equality? 

i. Anti-subordination/anti-patriarchy? Eliminate vestiges of discrimination against women?

ii. Or treat similarly situated people the same, different differently? (much narrower mandate)

b. Diff notions of equality, but analogous to race

7) Unresolved tension
a. Individual women should have the opportunity to compete directly with men when they can meet male stds (e.g. VMI)
b. But is it fair to hold women as a group to “male” stds (e.g. give no breaks for pregnancy, diff physical abilities)


B. Justifications for Intermediate Scrutiny

1) Similar to Race

a. Immutable (pretty much) – don’t punish people for something they didn’t choose

b. History of discrimination – women precluded from full citizenship, voting rights, ability to participate in civic life (serve on jury, own property, sue); also specific occupational restrictions

c. High visibility – perception leads to stereotypes

2) Yet not quite close enough to justify strict scrutiny

a. Originalism – 14th Amendment not written w/ women in mind (15th specifically excluded them)

b. Social norm is that race never matters, differences are pure social construct; we don’t (yet) feel that way about gender

i. Overall, women seem to have come a lot farther a lot faster than minorities (b/c more wealthy women than wealthy minorities?)

ii. Yet it remains more socially acceptable to discriminate against women

c. Political process – women not a “discrete & insular” minority; they’re half the voting population

i. On the other hand, in general less access to the economic resources that grease the wheels

ii. But perhaps better distributed among different economic classes than race is?
3) De jurre vs. de facto


a. Today much more de facto (e.g. implementation)


b. But some de jurre that burdens women (esp. pregnancy-related)

4) Law fails to address problems of intersectionality 


C. Pre-Intermediate Scrutiny: the Early Cases

1) Bradwell v. IL (1873) [Ct upheld IL law denying women the right to practice law b/c of their “natural and proper timidity & delicacy”]

2) Minor v. Happersett (1875) [Women are “persons,” but the right to vote is NOT a privilege of US citizenship]

3) Muller v. Oregon (1908) [Ct upheld OR law creating 10-hr workday for women in factories; distinguished from Lochner on basis of “inherent difference” btwn the sexes]

4) Adkins v. Children’s Hospital (1923) [Now that women have the right to vote, they’re “equal” so no minimum wage for women]

5) Hoyt v. FL (1961) [Ct upheld FL jury selection law that allowed women to serve only if they “affirmatively” indicated a desire to do so]

a. Ct upheld under rational basis
b. Rationale: administrative efficiency; the majority of women will ask to be excused anyway so they can be home to take care of the kids

D. Development of Intermediate Scrutiny
1) Reed v. Reed (1971) [Ct struck down ID law giving preference to males as intestate administrators]

a. First S.Ct. decision to invalidate a gender classification under equal protection – “the very kind of arbitrary legislative choice forbidden by the Equal Protection Clause”
b. Ct claimed to use rational basis; concluded distinction was irrational

c. But if ct were really deferring, couldn’t it have found rationale? Such as men more experienced investors, more practice dealing w/ money, will result in more tax $$ for the state to favor men as administrators

d. Similar to Cleburne – ct says rational review, but actually gives it a harder look

e. Legal change following (and promoting?) social change

2) Frontiero v. Richardson (1973) [Ct struck down diff benefits stds for male & female members of the military – females had to prove spouse dependent to get comparable housing, medical allowances]

a. Ct split on std of review: 

i. 4 justices want heightened scrutiny

(1) immutability (like race and national origin; accident of birth)

(2) History of discrimination (in many respects, comparable to that of blacks)

(3) Highly visible characteristic, leads to stereotypes 

ii. 4 wanted to invalidate on rational basis; let Congress approve ERA rather than read gender into the 14th Amendment

iii. 1 dissented (thanks, Rehnquist!)

b. Those that wanted to read gender into 14th Amend based their argument on a basic sense of fairness

i. equality as having some meaning beyond the mere clause (since originalism would be tough here)

ii. the Equal Protection Clause stands for the idea that people shouldn’t be treated unequally b/c of their membership in a group
c. But ultimately, does the std of review actually matter?

3) Stanley v. IL (1972) [Ct used rational review to strike down law that made children of unwed fathers, but not mothers, wards of the state upon the death of the other parent – but ct used due process rather than equal protection]
4) Cleveland Board of Education v. LaFleur (1974) [Ct used rational review to strike down ban on visibly pregnant teachers – ct used due process rather than equal protection, though concurrence argued for equal protection analysis]
a. Ct did not find it was a gender-based classification

b. Ct very skeptical of the reasons given by the school board for the policy

c. Like Cleburne, more searching inquiry despite “rational basis review”

5) Taylor v. LA (1975) [Ct held that right to representative jury = jury pool must not systematically exclude women; though women don’t “act like a class,” a community made up exclusively of one gender is tangibly different from a community made up of both – but ct used due process rather than equal protection]

6) Weinberger v. Wiesenfeld (1975) [Ct struck down SSA distinction giving spouses benefits to widows, but not widowers]

a. Frontiero stands for idea that gender classifications based on “archaic and overbroad generalizations” are unconstitutional

7) Stanton v. Stanton (1975) [Ct struck down UT law requiring longer support of male children than female, again b/c it was based on “old notions” of gender roles]

8) Kahn v. Shevin (1974) [Ct upheld FL property tax exemption for widows, not for widowers]
a. In this case, law trying to counter discrimination – rationale was that “whether from overt discrimination or from the socialization process of a male-dominated culture,” women are excluded from all but the lowest-paid jobs, so they needed a tax break

b. Is this consistent w/ ct’s other decisions?

9) Geduldig v. Aiello (1974) [Ct upheld CA law excluding pregnancy-related disabilities from disability-insurance coverage] 
a. Pregnancy a “real difference,” not social construct

b. Classification not gender-based – non-pregnant category includes both men and women

c. But how is this different from LeFluer case, where ct struck down pregancny-based distinction?
10) Overall analysis: btwn Reed and Craig, ct’s gender analysis was all over the map – equal protection vs. due process; some sort of heightened scrutiny vs. rational basis; no consistency

11) Craig v. Boren (1976) [Ct strikes down OK’s “near beer” regs, allowing women over 18 to purchase, but not men until they turned 21]
a. Ct announces new std: “classifications by gender must serve important governmental objectives and must be substantially related to the achievement of those objectives”
b. Govt purpose here = prevent young men from drinking & driving
c. Fit analysis: 

i. Poor fit – why only prohibit purchasing, rather than drinking? Tenuous link to safety
ii. Only 2% difference in percentage of male and female 18-21-year-olds arrested for drunk driving (age therefore a poor proxy for likelihood of drinking & driving)
d. Ct likes to make big shift w/ counter-intuitive case (e.g. protect men from gender discrimination) and insignificant issue (near beer)

e. Rehnquist dissent:
i. Objects to tier-system in the first place (textualist: one amendment, one std); all should be rational basis; but at least intermediate is better than strict

ii. Ct shouldn’t put itself in position of second-guessing legislative purposes (federalist argument)
iii. Ironic that men would be benefiting from this heightened scrutiny (of course, Rehnquist was part of the camp pushing affirmative action cases into strict scrutiny, protect those white boys…)

E. Modern Application – Real Differences vs. Archaic Overgeneralizations

1) MI University for Women v. Hogan (1982) [Ct struck down exclusion of men from state nursing school]
a. Skeptical attitude toward gender classifications necessary to ensure that they’re based on “reasoned analysis” rather than mechanical application of traditional, often inaccurate assertions about proper gender roles

b. Perpetuates stereotypes, creates self-fulfilling prophecy (all nurses are women; only women are nurses)

c. Another nice case for the ct to apply intermediate scrutiny (protect men, make it less controversial and one-sided)

2) US v. VA  a.k.a. “VMI” (1996) [Ct strikes down policy of excluding women from VMI]
a. State argued important justification = provide diverse educational opportunities (not same type of diversity argued in Grutter…); no way to provide this unique opportunity in co-ed context
i. Important? Graduates very successful, but no evidence that success b/c of school

ii. Majority finds state disingenuously attempts to paint “single-sex education” as end, when it is actually means (end = produce citizen soldiers)
b. State’s second justification = VMI model only works in all-male setting; but all-female equivalent would remediate

i. But proposed “equivalent” reinforces gender stereotypes; replaced adversarial w/ cooperative model, etc.

ii. Also facially inferior – in resources, students, offerings

iii. Ct splits on whether entirely equal opportunity would fly – majority says no, applies “separate but equal” analysis of Sweatt – all-black law school not equal, due to intangible qualities

iv. Rehnquist dissent – if same caliber, no need for identical offerings; based on belief that there are more legit differences btwn the genders than btwn the races (so separate but equal wouldn’t be purely to subordinate) 

c. Ginsburg’s language indicates even stricter std embraced by majority: “parties who seek to defend gender-based govt action must demonstrate an ‘exceedingly persuasive justification’ for that action”
i. If this sets a higher bar, how is it applied?

ii. Seems to go to fit analysis – is the proffered reason the true reason, or just a post hoc justification? 
iii. “tenable justification must describe actual state purposes, not rationalizations
iv. Ct more willing to challenge stated purpose, unmask classifications that are illegitimate b/c they perpetuate subordination, stereotypes, historical discrimination

d. Would Rehnquist’s approach better serve women as a group (benefit more of them)? Or would it simply reinforce stereotypes about women’s abilities?
3) Michael M. v. Sonoma County (1981) [Ct upheld statutory rape law that applied only to men; b/c women already deterred by risk of pregnancy, so based on “real” difference]
4) Nguyen v. INS (2001) [Ct upheld fed law that children of unmarried American women born abroad are automatic citizens, while children of unmarried American men born abroad must jump through many hoops to gain citizenship]
a. Govt interest = ensure potential for actual relationship btwn citizen parent & child; sufficiently important 

b. But ct splits on whether means substantially related

c. Majority holds that difference btwn mothers and fathers based on “real differences”
i. Birth process itself ensure opportunity for relationship w/ mother; special bond btwn mother and child

ii. Father need not be present at birth; man present at birth need not be father; not unreasonable for father to have to do more to prove relationship 

d. Dissent (close 5-4 decision) argues that those differences are in fact constructed

i. Law perpetuates stereotypes, and in so doing encourages that behavior (men don’t bond w/ their children)

ii. Existence of comparable or superior sex-neutral alternatives (DNA test or presence at birth for either parent)

e. Why does ct defer to Congress on this one?
iii. Assumption that men and women have diff attitudes toward sex

iv. That men will have many more illegitimate children abroad than women will; that men can’t control themselves

v. But in what universe is this a “real difference” rather than a social construction? Isn’t it an archaic view of male behavior? 
5) Gender-based affirmative action/amelioration?

a. Califano v. Goldfarb (1977) [Ct struck down preference for widows over widowers in receiving survivor benefits b/c it 1) discriminates against families of working women; 2) discriminates against men; 3) product of habit, not reasoned analysis]

b. Califano v. Webster (1977) [Ct upheld law allowing women to subtract more “low earning” years than men in social security calculation b/c it ameliorates historical discrimination against women in the workforce]

V. Other Potential Categories for Heightened Scrutiny 


A. Sexual orientation – what level scrutiny?

1) Arguments for heightened scrutiny
a. Immutable characteristic (but we don’t have societal consensus on that yet)
b. History of discrimination – yes, related to political exclusion

c. Discrete & insular minority – not excluded from process; but unable to stand up and speak out w/o being discriminated against (risking job, sometimes life)

i. Forced anonymity = diffuse group, difficult to exercise political power on behalf of that group

ii. But some counter: more educated, more resources, more participatory 

d. Current discrimination – perpetuating stereotypes; discrimination even more acceptable than gender, far more so than race

e. Is discrimination against gays linked to gender discrimination – calls into question gender roles, male supremacy, and that’s why we find it offensive?

2) Arguments for rational basis

a. Immutability – deeper identity maybe, but not expression of that identity…

b. Laws target behavior, not people (e.g. some who engage in sodomy don’t claim to be gay)
c. No material, economic deprivation like race and gender experienced

d. Unlike race & gender, not necessarily highly visible; closeting more possible

e. Like gender, gays present at all class levels 

f. Ultimately, ct has settled on rational basis in recent decisions (and given the make-up of the ct, unlikely to change soon…)

3) Romer v. Evans (1996) [Ct struck down CO constitutional amendment prohibiting local govts from passing laws protecting gays from discrimination]
a. Govt purposes: protect family values, traditional sexual mores, discourage “reprehensible behavior”
b. Std of review?

i. Intermediate – b/c it discriminates against class of people, not just behavior; class demonstrated immutable characteristics & history of discrimination
ii. Rational basis – illegitimate purpose b/c pure expression of animus
c. Ct goes w/ rational basis – unconstitutional on fit analysis

i. Broad burden on narrow group: the law excludes gays from the political process – any other group can seek anti-discrimination legislation through normal process, but gays would have to amend constitution first

ii. Sheer breadth discontinuous w/ reasons (underinclusive on grounds of “freedom of association,” or protecting traditional families)
iii. “By requiring that the classification bear a rational relationship to an independent and legitimate legislative end, we ensure that classifications are not drawn for the purpose of disadvantaging the group burdened by the law” – and a law making it more difficult for one group of citizens to receive the protection of the law raises red flags regarding true purpose
d. Status-based enactment w. no legitimate purpose other than to harm that class
e. Dissent – law merely denies “special” treatment, not equal; it’s about conduct, not people; legitimate for govt to express moral outrage; ct shouldn’t take sides in the culture war (political judgment, not legal)
4) Lawrence v. TX (2003) [Ct struck down TX sodomy law]
a. Ct declined to rely on Romer, used due process so law couldn’t be “fixed” by applying it to both same-sex and different-sex participants (see more under substantive due process analysis)
b. Purpose: criminal sanctions deter behavior, express moral outrage, symbolize aspirations of society even if underenforced
c. Concurrence (O’Connor) argued for equal protection analysis: 
i. Looks like Moreno – bare desire to harm an unpopular group
ii. Conduct closely connected to status – punishes conduct closely linked w/ being a male homosexual

iii. Underinclusive to achieve purpose – doesn’t include lesbian sex, or heterosexual sodomy

d. Could Lawrence be a form of gender discrimination?

i. Like pregnancy statutes, where only women can be affected, here only men can be affected

ii. Not ALL men, but ONLY men

iii. But it would probably fall under the “real” differences analysis

e. Polygamy laws a poor comparison b/c marriage is a social construct, while sexuality is a human condition 

5) Gay marriage/civil union cases

a. Baehr v. Lewin (1993) [HI S.Ct. struck down ban on same-sex marrage under state’s equal protection; overruled by constitutional amendment]

b. Baker v. VT (1999) [VT S.Ct. required creation of civil unions to meet state constitutional requirements]

c. Goodridge v. Dept of Public Health (2003) [MA S.Ct. struck down ban under rational review; compared laws to anti-miscegenation laws 1) marriage not solely for procreation 2) banning it won’t create more nuclear families, just disadvantage children of gays; required marriage be open to all; decision not based on sexuality being a suspect classification]

d. Congress responded to the movt w/ DOMA (thanks, Congress!)

B. Other groups
1) Wealth?
2) Disability?

3) Elderly?

4) Non-citizens?

5) Gray areas – analyzed under rational basis for now, but not consistently; questionable how the tiers will evolve…

MODERN APPLICATION: FUNDAMENTAL RIGHTS 
I. Fundamental Rights

A. May be express or implied

1) Don’t get hung up on the difference – arguments can be made for almost every one that it’s either express or implied; not a determinative difference

2) Degree of judicial scrutiny varies not only with the “suspectness” of the class, but also with the “fundamentality” of the right at issue

II. Equal Protection vs. Due Process

A. Fundamental Rights Analysis

1) Is a fundamental right involved? (liberty rights, not property; not an economic right)

2) If no, then rational basis

3) If yes, then strict scrutiny
a. If Equal Protection: Is the govt’s discrimination about who may exercise that fundamental right justifiable?

b. If DP: Is the govt’s interference w/ that fundamental right justifiable?

4) Argue both EP and DP are triggered – even the justices don’t know which one is at stake all the time

5) Primary distinction:

a. If a law denies a right to everyone, across the board, its more likely a DP problem (think flag-burning)

b. If a law denies a right to some, but not to others, then its more likely EP (think gay marriage)

III. Applying Equal Protection Fundamental Rights Analysis


A. Defining Fundamental Rights

1) Buck v. Bell (1927) [Ct upheld VA statute authorizing sterilization of inmates found to be insane or imbeciles]
a. Heart of the eugenics movt; 20,000 Americans sterilized

b. Holmes in Buck: “Three generations of imbeciles are enough”

c. National mood changed once we were at war w/ the Nazis…

2) Skinner v. OK (1942) [Ct struck down OK law authorizing sterilization of inmates convicted 3 times of certain crimes – but not others – on equal protection grounds]

a. Law exempts white collar crimes (embezzlement, political offenses) but not blue collar (basic theft)
b. States are allowed to make distinctions among criminals, according to their needs and experience (w/in police powers)

i. Purpose here would be beyond deterrence; assuming criminal characteristic based in nature, not nurture (3 strikes and you’re out of the gene pool)

ii. Ct doesn’t say that any restriction on liberty would be violation; states have discretion to authorize diff punishments for diff crimes

c. BUT, here a fundamental right is at stake

i. “Marriage and procreation are fundamental to the very existence and survival of the race”; one of the “basic civil rights of man”
ii. Injury to that right is irreparable
iii. “Strict scrutiny is essential” 

d. Ct finds this distinction baseless; completely unjustified

e. Ct also especially wary of criminal codes coming out of Southern states; tendency to enshrine racial oppression, offend equal protection (i.e. unspoken racial bias as well as class)

f. Ct could probably have thrown out just using rational basis

i. But historical context – want to draw clear lines, how different we are from the Nazis (sooo different…)

ii. Also contemporaneous w/ Korematsu, enunciating strict scrutiny for racial classifications (though finding that purpose compelling); now strict scrutiny applies to fundamental rights as well as race and nat’l origin based classifications

g. Concurrence – recommends DP analysis rather than EP, b/c it wouldn’t fix the law if it sterilized all inmates equally (note that this was why majority went w/ DP in Lawrence)

3) Rationales
a. Inequality w/ trivial interest less important than w/ fundamental

b. Inequality w/ fundamental interest presumptively irrational

c. Inequality w/ fundamental interest raises red flags re: improper motivation

d. Originalism: 1866 Civil Rights Act, basis for 14th Amendment, protected blacks from inequality only w/ respect to certain fundamental rights, suggesting importance of interest affected is central to constitutional implications 

4) Analysis: Is it a fundamental right? (e.g. is procreation fundamental)
a. Is it expressly enumerated? (no)
b. Is it implied from the text?

i. Look especially to what the notion of “liberty” implies

ii. And Constitution as living document; how has it been expanded, both textually and in our understanding of it

c. Is it implied from the legislative intent behind the 14th Amendment? 

d. Is it “deeply rooted” in the history and traditions of the nation? (very subjective question; tends to be evidence either way)

e. Is the right connected to the political process?

i. Is it about voting? Jury service? Civic participation? Education (to a point)?

f. Is it preservative of other rights (as voting is)?

g. If the right is fundamental, then strict scrutiny applies

i. Does the law infringe on that fundamental right?

ii. If so, is there adequate govt justification (compelling purpose + necessary to achieve; tight fit); no available alternative that would achieve the purpose yet infringe less?
h. Today right to procreate infringed upon w/ chemical castration, mothers of multiple drug-addicted babies; but the laws tend to be much more narrowly tailored than Skinner

B. Denial & Dilution of the Right to Vote
1) Voting has been recognized as a fundamental right – but why?
a. It’s not in the original text – but voting protections have been repeatedly added, clear pattern of expanding the franchise (15th, 19th, 24th (no poll tax), 26th Amendments); shows our growing understanding of it as vital, constitutional right
b. It’s preservative of other fundamental rights – primarily free speech, political expression; if you can’t vote, the legislature may easily impinge on your freedom of expression

c. Historical justifications – historically, voting very limited; but again, that’s been changing 

d. Institutional/political process – it’s fundamental element of how the republic functions

e. Social change; evolving normative consensus (Scalia screams in horror)

2) Harper v. VA Board of Elections (1966) [Ct strikes down VA poll tax law as violation of Equal Protection]
a. Ct doesn’t decide if right to vote is fundamental; but argues that once state extends the franchise, its power is limited to setting voter qualifications

b. Wealth, like race creed or color, is irrelevant to ability to participate intelligently in process 
i. Ct almost treats wealth as suspect classification here; while ct doesn’t go that far, it’s one of the reasons this situation makes the ct suspicious
ii. Goes to notion that maybe there’s a sliding scale

iii. Also speaks to fit

c. Careful scrutiny necessary for fundamental rights & liberties; this law fails to meet that std

d. Dissents argue that states have rational basis and historical justification for poll tax 

i. Social consensus that property-owners are more responsible; those who pay poll tax more interested in the process

ii. Ct should defer to legis; accuse majority of resurrecting Lochner; “constitution doesn’t demand unrestrained egalitarianism any more than it did laissez-faire”

3) Bush v. Gore (2000) [Cry my beloved country]

a. Ct threw out FL recount b/c no statewide stds to ensure that every ballot treated equally

b. “The right to vote is protected in more than the initial allocation of the franchise; equal protection applies as well to the manner of its exercise.”

c. People whose ballots were thrown out as deficient, but would’ve been counted in hand count, were not being treated equally

d. Equal protection claim b/c geographic disparities meant unequal treatment of votes cast in different places; couldn’t this refer to every election?

e. Ct carefully limits holding (only the present circumstances) b/c otherwise it would’ve called into question the legitimacy of the whole system

4) Kramer v. Union Free School District (1969) [Ct strikes down restrictions on voting in school district elections that had limited franchise to parents or property owners – bachelor w/ no property gets to participate]

a. Voting = fundamental = strict scrutiny
b. Presumption of constitutionality only holds up so long as laws are product of representative political process; if that assumption challenged, then ct must take harder look
c. Govt’s purpose is to include only interested parities – but exclusion is over- and underinclusive, not sufficiently narrowly tailored

d. Is ct more disturbed by thought of wealth classification or fundamentality of right? 

5) Richardson v. Ramirez (1974) [Felons may be excluded, based on originalist approach that many states denied franchise to felons when 14th Amendment was adopted, therefore it must allow that]

6) Salyer v. Tulare (1973) & Ball v. James (1981) – States may restrict voting for special govt bodies, like water management districts, to property owners, since these bodies perform only highly specialized, not general govt functions]

7) Reynolds v. Sims (1964) [Ct explicitly recognizes voting as fundamental]

a. Ct struck down 5 state apportionment schemes for state legislatures (triggering event = mass urbanization of population, but state legislative districts didn’t change)
b. First case to establish voting as fundamental right: “The right of suffrage is a fundamental matter in a free and democratic society”; it is preservative of other rights, and therefore demands strict scrutiny
c. Not an absolute denial of right to vote, but a dilution (if one representative represents 10,000 people, and another 100,000, the votes of each person in the second district are worth 10x less than those in the first)

d. All voters in state similarly situated; their votes should be similarly weighted, and a dilution of any votes constitutes a violation of equal protection

e. Federal analogy inapposite b/c political subdivisions w/in a state have no independent sovereignty (unlike states in federalism)

f. “Legislators represent people, not trees or acres” – state apportionment must be based on population; history and economic interests are not permissible factors in justifying disparities

g. Dissents – geography matters, framers intended to leave apportionment to states; even if popular election is the best method, it’s going too far to lock it into the constitution
h. Is this view too narrow? That legislators just represent masses of individuals rather than political subdivisions, communities or interest groups?

8) City of Mobile v. Bolden (1980) [Ct upholds at-large voting in the city]

a. Discriminatory impact on minorities (see Rodgers), but insufficient evidence of intent here
b. Ct explicitly rejects argument that equal protection of voting rights requires proportional representation – it’s about equal access to the process, not about equal success/result (no right to group representation)

c. Two years after decision, Congress amended Voting Rights Act to make at-large voting per se violation in certain situations

9) What restrictions may the govt legitimately impose on voting?

a. Allowed: distinctions based on age, criminal record (felons), geographic residence, duration of residence (30-50 days, no more), citizenship (permissible though not all restrict on that basis)

b. NOT Allowed: poll tax, property ownership, duration of residence (beyond 30-50 days, administrative requirements)


C. Right to Education

1) Not a fundamental right under US Constitution
2) San Antonio Independent School District v. Rodriguez (1973) [Ct upholds TX school financing system]

a. State provided minimal funds to all districts; everything else had to come from local property taxes, which the state capped; wide disparities in resources available to each district (relative, not absolute deprivation)
b. Govt purpose: preserve local autonomy in taxation & schools

i. But there are extensive state req’ments as to curriculum, stds; and state caps on taxes

ii. Fit w/ classification (school districts, property values) is highly questionable; loose fit should raise red flags

iii. ACTUAL purpose more likely to limit taxation (not particularly compelling; if ct applied strict scrutiny, would likely fail)

c. Two claims:

i. Suspect class – discrimination on the basis of wealth 

ii. Education is fundamental right

d. Ct shot down suspect class
i. Harper and Kramer had indicated ct’s concern w/ wealth class

ii. But not immutable; history of discrimination? Discrete & insular (certainly excluded from full participation in political process given importance of wealth to that process)? Stereotypes?

iii. Imperfect nexus btwn wealth and district lines – goes to fit

e. Argument for fundamental right

i. Preservative of speech, voting (which is itself preservative)

ii. Liberty interest – allow for full expression of personhood, opportunities for full civic participation (based on living document interpretation)

f. Argument against

i. Slippery slope/floodgates – there has to be a limit to how many rights are seen as fundamental or preservative (what about food? Housing? Where do we draw the line?)
ii. Not an absolute deprivation – they will get some education, adequate to permit basic participation in speech and voting

g. Ct rejects fundamental right argument, upholds law
h. Dissent would strike down on rational basis, fit too shaky

i. Marshall dissent: let’s be honest – cases don’t fall into two neat categories, but along a spectrum

j. Ct leaves open possibility of unconstitutional situation where education would be absolutely denied based on ability to pay
3) Plyler v. Doe (1982) [Ct strikes down TX law authorizing school districts to charge undocumented alien children admission to public schools]

a. Same two claims as Rodriguez
b. Suspect class

i. Children have no access to political process (not even through their parents, since undocumented); their status is not immutable, but it wasn’t chosen either

ii. On the other hand, parents made a choice, don’t encourage them

iii. Congress passes lots of laws that discriminate on this basis; classification is well-founded federally

c. Fundamental right

i. Since absolute, not relative deprivation this time

ii. Limiting education limits opportunities for advancement; status-based denial of opportunity contrary to basic values of our nation

d. Supposed purpose: protect state from influx of aliens; alleviate special burden of alien children on the schools; these kids less likely to remain in state

i. Any or all could be “rational,” but ct holds that those purposes are unsupported by any evidence, and in any case do not justify the burden being placed on the group

e. Ct reaffirms no fundamental rights to education; yet it strikes the law down anyway, under “rational basis”

f. It’s “like” a fundamental right; and they’re “like” a suspect class

g. As w/ Cleburne, ct says “rational basis,” then performs searching inquiry; like that case, something about this troubles the court – classes of children and aliens in a gray area, sometimes given heightened scrutiny

i. Poor fit btwn means and end; ct questions whether end is actual, or mere animus

ii. But true rational basis isn’t even supposed to get into fit!

h. Powell’s concurrence cites Craig v. Boren; admits the ct is using something like intermediate scrutiny here

i. Significance of Plyler still unsettled – does it apply just to children, or undocumented adults as well?
4) Rodriguez marked turning point in ct’s fundamental rights jurisprudence
a. Up ‘til that point, court had been expanding notion of what was included in fundamental rights 

b. No additions since then

c. We’re left with procreation, access to courts, travel; list frozen at this point

d. Litigation has shifted to state courts, claims brought under state constitutions

i. E.g. CA, TX, KY, TN, NJ & MA have recognized state constitutional protections for education as fundamental right

e. Marshall’s sliding scale & nexus ideas are never explicitly embraced by the ct; but dissent in Plyler argues ct used them there


MARSHALL SPECTRUM:


Constitutional







Unconstitutional


More fundamental right








More suspect classification

DUE PROCESS
14th Amendment: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 

No State shall make or enforce any law which shall … deprive any person of life, liberty, or property, without due process of law.” 
HISTORICAL: THE LOCHNER ERA
I. Concept of Substantive Due Process

A. Inherent rights that govt can’t take away (coming out of “liberty” guarantee in the text) 

II. Early Substantive Due Process


A. Cramped reading of P or I clause
1) Slaughterhouse cases – only privileges or immunities of nat’l citizenship (short list)
2) Drove advocates to the DP clause instead; needed some place to stick these important protections, it was the next best thing

B. Incorporation controversy

1) Bill of Rights constrains the states 

a. Ct never adopts Black’s “total incorporation,” but all but a handful have been adopted piecemeal

b. Federalist concerns – expansion of the power of federal courts over state legislatures; the 14th was explicitly written to limit states; the Bill of Rights wasn’t

2) 14th Amend constrains the feds

a. More b/c it wouldn’t make any sense for feds to discriminate where state can’t than any solid textual foundation 

b. Want to avoid disparity where rights protected differently from fed vs. state actors


C. Liberty of Contract – the Lochner Era
1) Evolution of due process doctrine

a. Began with view that it was primarily procedural in nature

b. Industrial revolution, concentration of wealth, increasing conflict w/ popularly elected state legislatures
c. Cases begin to protect substantive rights of property

i. Munn v. IL (1877) [Price cap on grain storage didn’t violate DP, but ONLY b/c that private property being used for public good]

ii. Railroad Commission cases (1886) [State regs may constitute a taking]

iii. Santa Clara County v. Southern Pacific RR (1886) [Corporation = person, protected under DP]

iv. Minnesota Rate case (1890) [Ct stuck down state statute empowering public commission to set RR rates]

v. Allgeyer v. LA (1997) [Ct struck down LA restriction on out-of-state insurance companies – “the liberty mentioned in the DP clause…includes the right to enter into all contracts necessary and essential to” earning livelihood]

2) Lochner v. NY (1905) [Ct struck down NY’s 60-hour workweek for bakers]

a. Ct holds that freedom of contract (specifically employment contract) is protected in the “liberty” of the DP clause: “the right to purchase or sell labor is part of the liberty protected by this amendment”

b. State may exercise police power – but may not merely pass labor law
i. Must be serving the public health, not just the health of the employees

ii. Here, no evidence that baking is an inherently unhealthy job (distinguished from mining, which ct allowed state to regulate; that’s also more dangerous to the public) 

iii. Limiting hours of bakers infringes on their free right to contract; it benefits unionized workers/employers who already have limits and punishes immigrants who really want to work 100-hour weeks
iv. Ct doesn’t buy argument that fewer hours = cleaner bakers = healthier bread; justification shaky, ct argues that’s not the real purpose

v. Harlan Dissent would find public health impact (at least debatable), rational basis, let the law stand

c. Originalist argument: part of goal was to empower blacks to sell their labor, free from slavery conditions

d. Counter-argument: but “liberty” conceived of in more limited sense, freedom from confinement; and no indication that DP was meant to convey any substantive protections

e. Famous Holmes dissent: “The 14th Amendment does not enact Mr. Herbert Sepncer’s Social Statistics.” It perverts the intent of the Amendment to hold that it supports one economic theory over another; should only preserve the fundamental principles of our people as understood by our traditions and history.

f. Critiques of Lochner:

i. Ct was insufficiently deferential to legislature

(1) This is the argument today’s conservatives pounce on – we’re doing the same thing with today’s passing theories (like women and gays are human beings…)
(2) Ct overstepped its bounds, thwarted democratic process ()

(3) Counter: some groups need protection form majority; ct itself has political check b/c appointed by political official; and not all legislative bodies are elected (like zoning boards)

(4) Question of who is better situated to make these calls – legis or ct?

ii. The outcome was just plain wrong.

(1) Elite protecting their own interests; big business and corporate lawyers against unions (what better case to do that in than one seemingly protecting poor immigrants)
iii. Unequal bargaining power undermines the justification for liberty of contract.
(1) Contract rights are created by govt, not the state of nature; contracts only have force b/c the govt backs them

(2) What makes govt intervention for redistribution a priori illegitimate? 

iv. It’s too messy, doesn’t yield predictable doctrine (as demonstrated in mixed bag of cases that follow it; lots of 5-4 decisions).

v. Some criticisms substantive (constitution doesn’t embrace a theory of economics); other institutional (ct overstepped its role) – they lead to very different conclusions 
g. Has become one of more-criticized cases of all time

3) Mueller v. OR (1908) [Ct upheld 10-hr-day limit for women in factories]
a. Paternalistic justification – women not as capable of protecting their interests in entering contracts; state needs to look out for them

b. Also discourage women from entering labor force, make men more competitive; advance state’s interest in women as homemakers
4) Adkins v. Children’s Hospital (1923) [Ct struck down minimum wage for women, b/c now they’re equal! “differences have all but vanished”]
5) Nebbia v. NY (1934) [Ct upheld state price supports for milk]
a. Ct defers to legis – milk is an essential item of the diet, if state doesn’t support price, then producers won’t make it any more and no one will have access

b. But if ct had taken harder look – if concern is access, why allow more expensive milk for consumers? Why does focus of concern in legislative history seem to be on producers?
c. Legislature cites to “public” interest, w/in its police powers; but ct could easily have smoked out an improper purpose, as in Lochner (there unions were supposedly corrupting the political process; here it could be dairies)

D. End of the Lochner Era

1) Context – the Great Depression 

a. Choice btwn reform and revolution
b. FDR leading proponent of ground-breaking concept that the market itself is the result of social choices, and that other choices are equally possible (“economic laws are not laws of nature”)

c. Congress approves New Deal programs – FLSA, NLRB, SSA; setting maximum hours, minimum wages, all manner of price controls in response to the crisis

d. FDR threatening court-packing if ct overrules New Deal

2) West Coast Hotel v. Parrish (1937) [Ct explicitly overrules Adkins – upholds minimum wage for women]

a. Constitution “does not speak of freedom of contract”

b. Women may be protected b/c they are less favorably situated than men with regards to negotiating labor contract; state has interest in protecting women’s health form unscrupulous employers
c. Ct’s std of review for economic rights shifts to rational basis and remain there up to the present day
3) Carolene Products (1938) [Ct upholds fed restriction on filled milk; Congress had rationale, it was at least debatable, therefore ct will defer – presume economic legislation rational]
a. Context of Depression – nutrition was key concern

b. Ct takes position of total deference; more searching inquiry might have found the “naked private interest” of the dairies masquerading as public health concern

c. Famous fn4 outlines the limits of judicial deference

i. If legislature infringes on fundamental right

(1) Not that the court defines what that is….


(2) But by definition it cannot be economic rights

ii. OR when legislature impacts the political process
(1) Regulation of voting, political expression, political association

(2) Or exclusion of discrete and insular minorities from the political process (then – blacks, women; today – maybe undocumented immigrants?)

4) Result – post-Lochner, ct paves the way for vast expansion of state & fed economic regulation

a. Shifted all those questions out of the constitutional arena, and back to the political one (the higher the scrutiny, the more control by the judiciary, the less deference; and vice versa)

b. Critiques – did the court overcorrect after Lochner?
i. Much legislation now truly is the result of “private interests thinly veiled as public” – should there be a judicial check?

ii. Mere requirement of “public interest” just encourages subterfuge; cosmetic, not substantive, fix

iii. Ct’s unwillingness to look at the fit issue, where means don’t line up will with ends, means the ct doesn’t smoke out illegitimate proposes in this area

iv. Reinforces blurriness btwn private rights and public – but private rights are based on public enforcement

v. Right: the ct allows for too much regulation; Left: it co-opted the radical movt

vi. Framers intended to prevent arbitrary and unequal state action; ct now draws the line btwn fundamental and economic rather than arbitrary and reasonable
5) Evolution of Fundamental Rights doctrine

a. Post-1937, substantive DP seemed dead; cases got pushed into EP even when it was an awkward fit

b. Since 1970s, substantive DP has had a re-awakening
MODERN APPLICATION: FUNDAMENTAL RIGHTS 
I. Modern Substantive Due Process 

A. Two-tiered Review


1) Rational basis review for economic rights

a. Evolved from high std of review during Lochner era to extremely low std today

b. Econ rights = own property, contract, entering trade

c. Result is that Congress & states have wide discretion to regulate in this realm



2) Strict Scrutiny for Fundamental Rights




a. Liberty rights (rather than property)



3) How do we determine what rights are fundamental?




a. Text – is it stated or necessarily implied?




b. Legislative intent of the 14th Amendment (read broadly or narrowly)




c. Tradition – is it deeply rooted in our history/traditions? 

II. Privacy as Fundamental Right

A. Family & Reproductive Autonomy – Evolution of the Right to Privacy

1) Timeline of court decisions on child-rearing, marriage, procreation
a. Meyer v. Nebraska (1923) [Ct struck down law prohibiting teaching of any language other than English in elementary schools]
i. “Liberty” guarantees more than freedom of bodily constraint – also to contract, to learn, to marry, to establish a home and bring up children, to worship… the individual has certain fundamental rights which must be respected
ii. But retreat after Lochner
b. Pierce v. Society of Sisters (1925) [Ct struck down ban on private schools] 

i. The law “unreasonably interfered with the liberty of parents and guardians to direct the upbringing and education of children under their control.”
c. Buck v. Bell (1927) [Ct upheld mandatory sterilization]

d. Skinner v. OK (1942) [Ct struck down mandatory sterilization of certain inmates]
e. Griswold v. CT (1967) [Ct struck down prohibition on contraceptives for married couples]
f. Loving v. VA (1967) [Ct struck down anti-miscegenation law]

g. Eisenstadt v. Baird (1972) [Ct extended right to access contraceptives to single persons]
h. Roe v. Wade (1973) [Right to abortion]

i. Belle Terre v. Boraas (1974) [Ct upheld zoning ordinance restricting living arrangements of unrelated people]

j. Moore v. East Cleveland (1977) [Ct struck down restrictive family zoning ordinance]
k. Zablocki v. Redhail (1978) [Ct struck down law requiring proof of full payment of child support before re-marriage]

2) Development of the doctrine

a. Ct gradually delineates zone of individual autonomy

b. Right to marry (and marry whom you wish), to procreate (or not – sterilization, contraceptives, abortion), to raise children, to arrange family life

c. What’s the basis? 


i.  Bodily autonomy/integrity; sexual autonomy? 


ii. Tradition – family arrangements a realm protected from govt

d. Key issues

i. How central is the text itself – what it says directly or necessarily implies?

ii. How important is the original intent?

iii. How do we know what rights are protected beyond those that are specifically enumerated? What’s the overarching theory or interpretive model?

e. Interpretive arguments
i. The constitution is a living document – the founders intended for it to evolve with society’s changing needs.

ii. The constitution implies more rights than it enumerates (look to 9th Amendment)

iii. The way we decide if a right is fundamental is to look to tradition and the shared moral consensus (very malleable, subjective notions).

3) Griswold v. CT (1965) [Ct strikes down CT law prohibiting use by or provision of contraceptives to married couples]

a. Defendant is Planned Parenthood doctor who ran seminar (set up as test case)

b. Ct finds a fundamental right, applies strict scrutiny

i. Purpose = encourage marital fidelity

ii. This can be achieved through much more narrowly tailored means; laws against adultery, for instance

c. 6-2 decision, but ct doesn’t agree on the rationale; what is the source of the fundamental right?

d. Douglas opinion 
i. Penumbra from Bill of Rights – “specific guarantees of the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance”

ii. Peripheral rights necessary to realize and secure specific rights; various guarantees create “zones of privacy”
iii. First Amendment says “freedom of speech,” but requires freedom of association to make that speech meaningful (develop & communicate w/ others) association is necessarily implied (but isn’t First Amendment all about political expression?)

iv. 4th Amendment protects against unreasonable search & seizure; it protects the sanctity of the home, implies sanctity of marital bedroom

v. 5th Amendment protects against self-incrimination; implies protection against govt forcing you to take on unwanted obligations (like children?)

vi. Not particularly persuasive on their own, but taken all together, demonstrates a commitment to a broader right to privacy

vii. Critique: What are the limits? Can any implied right be found in the penumbras? 

e. Goldberg concurrence
i. The Ninth Amendment guarantees protection of nonenumerated rights; it was drafted specifically to alleviate fears that once some rights were enumerated, others would be unprotected 

ii. “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”

iii. Document drafted to limit federal power, but this Amendment speaks to “the people”

iv. Inquiry is whether “right is of such a character that it cannot be denied without violating those fundamental principles of liberty and justice which lie at the base of all our civil and political institutions” 

v. Look to traditions and “collective conscience” of the people

vi. Rights to marital privacy and decision to raise a family are “deeply rooted” in our tradition

vii. Again, critique questions where the limits are to this theory? And how is it not entirely subjective and political?
f. Harlan concurrence 
i. No need for Bill of Rights penumbra – law violates the substantive DP protections of the 14th Amendment 

ii. Constitutional balance is a living thing (remember, this is a constitution we are expounding)

iii. This law intrudes into most basic values associated w/ liberty – bodily autonomy, family choices
iv. Intrusion is extreme (criminal law), and much broader than necessary

v. While right to privacy not absolute (homosexuality, adultery, not protected, of course!) it IS fundamental

g. White – minor theory: ct doesn’t need to decide if fundamental right b/c this law fails rational basis review (presumptively rational basis plus, like Cleburne)

h. Concern about relying on the DP clause; specter of Lochner
4) Eisenstadt v. Baird (1972) [Ct struck down MA law barring distribution of contraceptives to unmarried persons]
a. Ct struck down under rational basis, holding that the proffered rationales were completely irrational

b. Law doesn’t deter extramarital sex b/c riddled w/ exceptions

c. Contraceptives not a public health threat

d. Privacy rights belong to the individual – “if the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”


B. The Abortion Decisions
1) Roe v. Wade (1973) [Ct struck down TX and GA laws prohibiting abortions; TX law had exception for life of mother, GA for life, rape, or birth defect]

e. Ct embraces Harlan’s Griswold position – the right to privacy arises from substantive DP protections of “liberty”
f. Blackmun’s opinion

i. Right of privacy is fundamental

ii. Fundamental right of privacy encompasses woman’s decision to terminate pregnancy

iii. Therefore, strict scrutiny applies

iv. Compelling govt interest

(1) Not the first reason govt gives – preventing illicit sex (also problematic b/c fit so bad; red flags that it’s not the true purpose)

(2) Protecting the health of the pregnant woman

(3) Protecting potential human life – fetal life

v. Question of fit – the critical inquiry: is the statute “narrowly drawn”?
(1) Woman’s health is compelling, but these laws overbroad; abortion much safer than it used to be (and illicit abortion more dangerous than legalized); and govt intrudes too much on woman’s life choices
(2) Fetal life compelling, but again law overbroad 

vi. Trimester framework to balance interests

(1) In first trimester, no govt restrictions, decision of woman and doctor (state’s interest in woman’s health and fetus too weak to overcome woman’s interest)
(2) In second trimester, state may regulate if reasonably related to maternal health; interest in health still outweighs fetal life at this stage
(3) In third trimester (post-viability), state may ban abortion – so long as ban includes life and health exceptions (balance shifts the other way, woman’s interest outweighed)
vii. Blackmun invokes history – takes on an originalist/traditionalist argument directly (abortion less restricted at time of framing than today)
viii. Very pro-doctor decision; Blackmun had worked for Mayo clinic

g. Rehnquist dissent

i. Counter-originalist: look to time of 14th Amendment, not framing – lots of abortion restrictions

h. Ct could have remanded to legislature to design more narrowly tailored law, but it didn’t

i. If fetal life compelling, why not let state protect whatever it decides is a life? But ct here takes a more searching inquiry

i. State not being consistent – doesn’t ALWAYS treat a fetus as a person (Census, constitutional provisions, other laws)

ii. Again, underinclusive fit raises red flags that state may not be completely honest about its motives for law; enforcing religious views on population is illegitimate (but ct doesn’t want to get into that directly)

j. What if Roe had been decided as sex discrimination case?

i. Law restricts one gender’s right to bodily autonomy, not the other’s (we don’t force men to sacrifice their bodies to save another person)
ii. But it’s based on a “real difference,” the two genders are differently situated in terms of pregnancy, so different treatment acceptable

iii. On the other hand, ct has overturned gender classifications that reinforce stereotypical roles of women, constrain them into traditional roles

iv. Sexual politics certainly played a role in this decision (heart of women’s liberation movt)

k. Critiques of Roe – the positives
i. Allows growth of constitution as living document – the hope that more rights can be protected in the future

ii. Expands the zone of personal privacy protected from govt intrusion

iii. Bodily integrity is actually closer to the original liberty interests intended to be protected than many rights we’ve implied there

iv. Equal protection implications – while not a sex discrimination case, it furthers sexual equality

v. Ct recognizes and responds to changed social context

vi. Need a clear federal norm, not checkerboard among states

vii. Protects the health and lives of many women – ends unsafety of back-alley abortions

l. Critiques of Roe – the negatives

i. MacKinnon – it really just protects male sexual autonomy; the private home sphere is a realm of male domination of women

ii. Originalist critique: the right to privacy simply isn’t in the constitution

iii. Ct is engaging in policy-making, and it’s not suited to that role (on the other hand, isn’t ct’s role to protect minority rights from tyranny of the majority? Check on the legislative process that way? Aren’t women a suspect class subject to political process concerns – especially the most vulnerable, low-income women?)

iv. Federalism – feds are stepping in where states should be regulating; police power concerns are a state matter (protect health & welfare; license professionals like doctors (Lee Optical), health care, etc.)

v. Viability framework is (1) a moving target, which changes as technology develops; and (2) a moral judgment, the ct deciding when life begins
2) In the years between Roe and Casey…

a. Planned Parenthood of MO v. Danforth (1976) [Ct struck down husband consent requirement]
b. Bellotti v. Baird (1979) [Ct upheld parental consent requirement b/c it included judicial bypass provision]
c. Akron v. Akron Ctr for Reproductive Health (1983) [Ct struck down 24-hour waiting period as too much of an infringement – OVERRULED BY CASEY]
d. Webster v. Reproductive Health Services (1989) [Ct upheld law that banned abortion after 20 weeks (btwn 1st and 2nd trimesters) unless fetus non-viable]
e. Abortion funding cases (e.g. Harris v. McRae) – Ct has consistently upheld restrictions on use of public funds or public facilities for abortions

i. A right to abortion is NOT a duty on the govt to provide to poor women (any more than education or welfare)

ii. Acceptable for the govt to make policy choices to discourage abortion (but how far does that right go?)

3) Planned Parenthood of PA v. Casey (1992) [We affirm Roe by eviscerating Roe…]
a. Overrules heart of Roe


i.  Abortion rights are NO LONGER fundamental; no more strict scrutiny


ii.  Trimester framework struck down


iii. New test = undue burden standard

b. Provisions of PA law
i. 24-hour waiting period – UPHELD

ii. Informational/informed consent requirements – UPHELD

iii. Recording & reporting requirements – UPHELD

iv. Parental consent – UPHELD

v. Husband notification – UNCONSTITUTIONAL 

c. Undue burden std: the law is unconstitutional if its purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus is viable.

i. purpose or effect – legislative intent matters

ii. substantial – obstacle is fine, just not substantial

iii. How do we measure substantial? For women generally, for particular women, qualitative, quantitative? Is it undue if it affects only a few women, but really substantially?
d. So what’s an undue burden?!?
i. Husband notification, which severely burdens some women

ii. But not 24-hr waiting period, which has a similar effect; as does parental consent

e. Basis for the holding

i. Much more interested in sex discrimination (shift away from bodily autonomy as foundation?)

ii. Husband notification struck down b/c it “embodies a view of marriage consonant with the common-law status of married women but repugnant to our present understanding of marriage and of the nature of the rights secured by the Constitution.”; law’s historic discrimination, don’t treat women as children

iii. Nexus btwn quasi-suspect class, quasi-fundamental right?

f. Political coalition; Roe neither retained nor completely destroyed (but hardly solves problem of “liberty finding no refuge in a jurisprudence of doubt”)
g. Casey & stare decisis

i. Ct distinguishes its position from Brown & West Coast Hotel, arguing that there there were “new facts”

ii. Different social reality btwn 1896 and 1954

iii. But wasn’t what had changed our society’s values? Our understandings of the same facts? Better be careful – as dissent argues, times have changed since Roe, too.

h. Critiques of undue burden standard

i. Collapses the fundamental right inquiry – asking at the same time whether there is an infringement of the right, and whether that infringement is justified, rather than going through the traditional analysis

ii. “Substantial obstacle” too subjective an inquiry (but isn’t “compelling” equally subjective?)

iii. Possible that “purpose OR effect” might broaden inquiry – but unclear if “or” really means “and” (as with facially neutral statutes that discriminate on the basis of race).

4) Stenburg v. Carhart (2000) [Ct invalidated MO partial birth abortion ban]


a. Ct affirmed that undue burden is the test; no more strict scrutiny

b. Here, burden undue b/c

i. Insufficient maternal health exception

ii. “partial birth abortion” too vague, bans both the rare dilation & extraction and the relatively common dilation & evacuation

iii. Therefore law overbroad and does not withstand undue burden test

5) Cases currently before the court
a. Gonzales v. Carhart [8th  Cir. challenge to federal partial birth abortion ban]

b. Gonzales v. Planned Parenthood [9th Cir. challenge to federal partial birth abortion ban; fed ban modeled on MO ban]

i. Circuits overturned based on Stenburg – why has S.Ct agreed to hear?

(1) Issue of federalism – unlike Stenburg, this is a federal, not a state law, intruding into areas of traditional state police powers; state’s rights issue, want to protect states as laboratories, etc.

(2) Horizontal separation of powers – law was enacted in direct response to Stenburg, Congress challenging the Ct’s protection of individual rights; Congress made specific findings of fact, argues its better institutionally suited to make this decision than the ct (but ct’s role is to protect rights from tyranny of majority)

(3) It’s a different court.

ii.   Note that today’s jurisprudence is focused at the margins of the right 
(89% of abortions in 1st trimester; 10% in 2nd, 1% in 3rd); the “partial birth ban” only has potential to affect that 11%

C. Other Family-Related Privacy Interests 

1) Certain aspects of family autonomy have been held to be fundamental rights

2) Right to marry
a. Loving v. VA (1967) [Ct struck down anti-miscegenation law]

i. Marriage is one of “basic civil rights of man” fundamental to our existence and survival 

b. Zablocki v. Redhail (1978) [Ct struck down law requiring proof of full payment of child support before re-marriage
i. Ct uncomfortable b/c quasi-suspect class (wealth-based) being used to deny quasi-fundamental right (marriage)

ii. Therefore it applied strict scrutiny:
iii. State had compelling interest (ensure support of dependent children) 

iv. But means not sufficiently related – there are ways of ensuring child support that infringe much less on this fundamental right

3) Right to Family Association

a. Belle Terre v. Boraas (1974) [Ct upheld zoning ordinance restricting living arrangements of unrelated people]

b. Moore v. East Cleveland (1977) [Ct struck down restrictive family zoning ordinance]

i. Compare to other zoning laws – Cleburne, Arlington Heights – no coherent trend; sometimes ct applies EP, sometimes DP

4) Right to Custody & Control of Children

a. Meyer v. Nebraska (1923) [Ct struck down law prohibiting teaching of any language other than English in elementary schools]

b. Pierce v. Society of Sisters (1925) [Ct struck down ban on private schools] 

i. The law “unreasonably interfered with the liberty of parents and guardians to direct the upbringing and education of children under their control.”

c. Troxel v. Granville (2000) [Ct struck down CA law allowing anyone to petition for visitation rights to children; interest of parents in care, custody & control of children is “perhaps the oldest of the fundamental liberty interests recognized by this court.”]
d. Michael H. v. Gerald D. (1989) [Ct upheld CA statute creating irrebutable presumption that man married to woman is legal father of her children, unless biological father asserts rights w/in 2 years after child born]
i. Legislative assumption that the father isn’t going to be involved; rational basis = family stability, reasonable rationale

ii. But should this be seen as a gender classification? (Ct would probably find it based on “real differences” – men may not always know they’re a father, woman always will…)

iii. Why not a fundamental right? It is if framed broadly: the right to be a parent; but majority goes w/ narrow framing, no traditional societal protection for parenthood rights of adulterous non-spouses 

e. Stanley v. IL (1972) [Ct struck down law that held that children of unwed fathers = automatic wards of the state when mothers die, not view versa]

i. Overturned on equal protection grounds – gender classification, based on stereotypes (single men can’t raise children; single women can)

ii. Also, loss of parental rights = fundamental
5) What is the basis for these rights?

a. Nexus btwn quasi-suspect class and quasi-fundamental right


i. Can trigger strict scrutiny

b. Tradition – rights are fundamental when they are “firmly rooted” in our nation’s history and tradition

i. E.g. right to raise children b/c parents and families have controlled that process from time immemorial

c. Therefore key question is the level of abstraction at which we define “tradition”

i. Narrow (Scalia in Michael M.): “refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified… b/c general traditions provide such imprecise guidance they permit judges to dictate rather than discern society’s views”
ii. Under narrow view, no traditional protection of “adulterous father’s” rights (or contraception, for that matter)

iii. Broad (Brennan Michael M. dissent): “we are not an assimilative, homogenous society, but a facilitative, pluralistic one…liberty must include the freedom not to conform.” Role of the cts is to prevent majority tyranny 

iv. Under broad view, the ct may protect things that are counter-intuitive, b/c not historically protected; if we view “parental rights” broadly, they embrace the rights of the natural father of a child born of adultery (as with privacy, bodily integrity, sexual autonomy)

v. How far do protections of family tradition extend? Only to parents in nuclear family? Or farther? 

D. Privacy & Sexual Autonomy
1) Is this a natural evolution from the cases protecting privacy in procreation and family choices, or not?

a. Court has not yet expressly found a fundamental right here

b. But did take a harder look at the law in Lawrence; implied at least a quasi-fundamental analysis

2) Roberts v. Jaycees (1984) [Ct upheld law against sex discrimination enforced against Jaycees]


a. There are two aspects of the protected “freedom of association”


i. Political associations (first amendment)


ii. Intimate associations 

b. W/in “intimate associations,” there are again two types


i. Family intimacy


ii. Sexual intimacy

c. There are a broad spectrum of relationships, from the family on one end to the corporation on the other

i. Family = smaller, more selected, secluded from public view

ii. Corporation = large, publicly regulated

iii. Permissible degree of intrusion by the govt into these different associations will vary with where they fall on that spectrum 

iv. Here, freedom of association not protected b/c organization so public, nonselective, that association not intimate; state’s compelling interest in ending gender discrimination justifies the intrusion

3) Bowers v. Hardwick (1986) [Ct upheld GA law banning all sodomy – anal or oral sex]
a. Argument in favor of finding a fundamental right:
i. Family rights are protected b/c individual right to control intimate associations goes to heart of self-definition, autonomy protected by liberty (broad view of the right)
ii. Bedroom = very private, most protected sphere

iii. Purpose (“public health”) not particularly compelling

iv. Fit = underbroad b/c doesn’t include other sex acts; overbroad b/c excludes safe sex sodomy; 
v. Poor fit raises red flags: protecting Christian values is not a legitimate govt purpose 
b. Argument against finding fundamental right

i. This case completely different from prior cases – no connection to family, marriage, or procreation

ii. Text of constitution never mentions sex

iii. Legislative intent: 14th Amendment designed to protect newly freed slaves; it was never meant to protect sodomy; laws against sodomy at time of its enactment show that protections on sodomy not necessary to protect “liberty”

iv. Not a “deeply rooted” tradition to protect sodomy (“proscriptions on that conduct have ancient roots”)
c. Ct finds no fundamental right; therefore rational basis, any justification will do (e.g. “expressing moral outrage” – since legislatures are supposed to express the moral foundations of society)

d. Equal protection question: the legislation doesn’t facially discriminate, but does the enforcement? Maybe a quasi-suspect class, mere animus insufficient (Romer)
4) Lawrence v. TX (2003) [Ct struck down TX law banning same-sex sodomy]
a. Context

i. Bowers was controlling caselaw – had to argue 1) it was wrong; or 2) this law fails EP rather than DP

ii. sd

b. Majority

i. Liberty protects the privacy of the home, and the autonomy of the self (thought, belief, expression, certain intimate conduct)

ii. No tradition of laws targeting same-sex sodomy; old laws targeted sodomy generally, and were rarely enforced (usually only in instances of nonconsensual); laws targeting gays are recent development

iii. Emerging awareness that liberty requires protection of private, consensual sexual choices by adults 

iv. Penalizing “deviate sexual activity” could conceivably be compelling, but this law dramatically underbroad (lots of deviate heterosexual behavior); such a bad fit calls the purpose into question

v. Govt may express general moral preferences, but may not impose religious views on the minority
vi. Unlike Roe, no societal reliance on Bowers – therefore it is overruled

c. O’Conner’s Concurrence

i. Would uphold Bowers, but strike this law down under Equal Protection; moral disapproval of a group (even a non-suspect class) is no more legitimate than a bare desire to harm (Moreno), fails rational basis
d. Scalia’s Dissent

i. Lots of reliance on Bowers – all the morality laws (bigamy, incest, bestiality) now in jeopardy

ii. The source of all these laws is Judeo-Christian morality; how do we draw the line as to which ones are acceptable and which ones aren’t? 

iii. This right is not fundamental (note our long tradition of outlawing sodomy), therefore the law should be upheld under rational basis

e. Structural arguments

i. Ct is intruding on legis territory; this battle should be waged through the political process

ii. But the ct’s role is to protect individual rights from overreach by the legis branch; the cts must act as a check

iii. Hard question: what rights are protected? Constitution is source of rights; we stretch to penumbras; but what are the limits (tradition, etc.)?

f. What did Lawrence actually hold?


i.  Human sexuality (even gay) is a fundamental right
(1) Dissent certainly implies that was holding; slippery slope to gay marriage 
(2) Griswold and successor cases develop right to sexual liberty


ii. Gay sexuality is not a fundamental right
(1) Ct stated law had no “legitimate” basis – sounds like rational basis (or rational basis plus…)

(2) If it is rational basis, it’s certainly “rational basis plus,” since the ct invalidated the law
(3) Maybe a movt toward an intermediate std? Or implicit use of a Marshall-type spectrum (quasi-fundamental, quasi-suspect)? We really don’t know…
PROCEDURAL DUE PROCESS
I. Overview 


A. Procedural vs. Substantive DP

1) Much easier to make textualist argument here than with substantive DP; text seems to be guaranteeing a procedural protection

2) Remedy sought is a process, a procedural safeguard rather than a determination that the govt’s action is unconstitutional

B. Goals

1) Make sure factual basis of decision is accurate

2) Recognize and promote human dignity by allowing participation in process that matters to their lives and interests

II. What kind of Liberty or Property Interest is protected?


A. Property

1) “’Liberty’ and ‘property’ are broad and majestic terms … purposely left to gather meaning from experience. They relate to the whole domain of social and economic fact, and the statesmen who founded this Nation knew too well that only a stagnant society remains unchanged.” – S.Ct. in Roth 

2) Old Property vs. New Property

a. Historically, property seen as “real property,” land

b. But w/ growth in govt benefits, often necessary for individual security, need to change the conception of property to protect those as well

c. “New property” = statutory govt entitlement (including welfare, disability payments, employment benefits, even govt employment itself)
d. Requires “legitimate claim of entitlement,” reasonable expectation that one will continue to receive the benefit (such as a “for cause” clause)

3) Goldberg v. Kelly (1970) [Welfare benefits are property]

4) Board of Regents v. Roth (1972) [One-year teaching contract did not create property interest]
a. Roth argued he had reasonable expectation of being rehired; but ct found unilateral expectation insufficient

b. Terms of employment did not create property interest 

c. Is distinction btwn non-tenured employment and welfare benefits convincing? (importance; nature of the benefit)

5) Perry v. Sindermann (1972) [Circumstances could create reasonable expectation of continued employment, therefore property right]
a. Faculty guide stated that faculty should feel that they have tenure so long as service satisfactory; ct found this could be enough to create reasonable expectation of continued employment

6) Goss v. Lopez (1975) [Students had property interest in education when suspension only for “misconduct”]

B. Liberty



1) Triggered by any enumerated right (e.g. First Amendment rights)



2) Triggered by any non-enumerated but fundamental right

a. E.g. marriage, procreation, voting, etc.

b. So, for example, requiring birth control as condition of parole would implicate fundamental right and require due process


3) Hard question as to which other non-enumerated rights trigger

a. Paul v. Davis (1976) [Reputation alone is not a constitutionally protected liberty interest]
b. Owen v. City of Independence (1980) [Reputation PLUS dismissal from at-will employment DOES constitute a protected interest]

c. Sandin v. Conner (1995) [No liberty interest for inmate receiving extra punishment for “misconduct” – how is this different from Goss?]

III. How much process is due? (ct only reaches this question if it finds a protected right exists)

A. Spectrum



1) From full adjudicatory hearing to very informal proceeding


2) What’s required depends on an analysis of the case


B. Mathews Test

1) Elements of the Mathews test

a. The private interest affected

b. The risk of an erroneous deprivation of such interest through the procedures used (including the probable value of any additional or substitute safeguards)


c. The public interest, including the fiscal & administrative burden

2) Mathews v. Eldridge (1976) [Disability benefits withdrawn from Mr. Eldridge following periodic doctor evaluation]


a. Disability payments ARE a protected property interest

b. Existing process

i. Agency gave Eldridge statement of reasons benefit terminated

ii. Eldridge had opportunity to submit response in writing (he did)

iii. Right to evidentiary hearing after termination, in which claimant may be represented by counsel; if benefits cut in error, full back benefits granted
c. Ct establishes & applies the three-factor balancing test to determine how much due process required (whether existing process is sufficient)

d. Private interest = less than welfare benefits
i. May not be only source of income

ii. More of an expectation that they will be temporary

iii. But long time gap btwn termination & hearing; in some cases, burden will be quite substantial 

e. Risk of error = pretty low, based on objective medical evaluation

f. Public interest = additional hearings would be VERY burdensome; keeping people on the payments after they should be taken off (during process) would be very expensive 

g. Ct concludes that existing process is sufficient

h. Dissent: majority underestimates the value of the private interest 



3) Benefits of Mathews Test



a. Seeks fairness in the individual case; process tailored to individual situation 




b. Fairly straightforward guidance to lower cts



4) Critiques of Mathews Test

a. Unpredictable – doesn’t give sufficient guidance as to what process will be required where (b/c inquiry so individualized)

b. Tries to compare incommensurables

c. Application very subjective – diff cts will interpret differently

d. Fed judges coming from a very particular race/gender/class perspective; will evaluate burdens differently than laypeople would

e. “Risk of error” no help in situations where little improvement possible (at a certain point, the law can only provide so much justice; look to the political process to further protections)

FREEDOM OF EXPRESSION
1st Amendment: “Congress shall make no law … abridging the freedom of speech, or of the press…” 
HISTORICAL BACKGROUND & DEVELOPMENT
I. Historical & Philosophical Background

A. Original Intent



1) Narrow response to censorship by the Crown

a. Crown had enforced prior restraints against speech, such as licensing

b. These had fallen into disrepute by colonial times; they were rare by time of Framing

c. The Framers were a reflection of their times; they intended only to bar such prior restraints 

d. But why “go to all the trouble of pushing through a constitutional amendment just to settle an issue that had been dead for decades”?



2) Broader response to laws against seditious libel

a. Widely used in England, mixed use in colonies

b. Laws punished any derogatory speech against public officials or the govt, regardless of truth

c. In new govt, the people are sovereign, and govt officials are their agents – the people are free to find fault with them

d. But how explain the passage of the Sedition Act of 1798, passed by the same govt that had ratified the First Amendment?

i. It was a political act, not a principled one (passed by Federalists, only enforced against Republicans)

ii. It departed from the common law by 1) allowing truth as defense, and 2) requiring malicious intent
iii. And it was repealed 2 years later, pardons granted, fines repaid, generally repudiated



3) First Amendment Doctrine has paid less attention to originalism than have other areas 


   of constitutional law



B. Philosophical Rationales

1) Given the de-emphasis on originalism, the underlying rationales are extremely important in First Amendment doctrine

2) Marketplace of Ideas Necessary for Search for Truth

a. Holmes: “the ultimate good desired is free trade in ideas… the best test of truth if the power of the thought to get itself accepted in the competition of the marketplace” (Abrams v. US)

b. Search for truth = the end; marketplace = the means; but isn’t the means valuable in itself?

c. The goal of public discourse is to strive for the truth, and this requires the open discussion of a wide range of different ideas; those who disagree with them are benefited even more than those who agree

d. But in practice, marketplace tends to be dominated by the powerful, biased in favor of presently dominant groups (money buys voice)

3) Self-Governance

a. Free speech essential to democracy; the people must be enlightened, informed by all possible ideas to make wise choices in governing 
b. People are sovereign, have a right to check and question the govt

4) Autonomy, self-fulfillment & personhood

a. Free communication of one’s ideas, and open discussion with others, is essential to human dignity and development (parallel to fundamental liberty rights)

5) Support Development of Tolerant, Pluralistic Society


C. Structure of the Modern Doctrine



1) The right to free speech is NOT absolute; some restrictions are allowed


2) Content-Based Restrictions


    
content-based laws are presumed unconstitutional, unless an exception applies 



a. High Value Speech (heart of the Amendment; political speech, govt criticism)




i.   Speech that “incites” lawbreaking




ii.  Speech that provokes a hostile audience response





iii. Speech that discloses confidential govt information




b. Low-Value Speech (obscenity, pornography, commercial speech)




i.  Presumptively constitutional, but 





ii. First Amendment limits some defamation torts


3) Content-Neutral Restrictions




a. Time, place, and manner restrictions



b. Presumptively constitutional




c. But may burden some messages more than others

CONTENT-BASED RESTRICTIONS ON SPEECH
I. Speech that “Incites” Lawbreaking


A. First Era: WWI
1) During this era:

a. CPD test was articulated, but applied loosely if at all


b. Its standards were not made clear


c. There was no real inquiry into imminence or causation of violence

2) Espionage & Sedition Acts


a. Much opposition to the war; 350,000 draft resisters

b. Espionage Act 

a. Applied while nation “at war,” prohibiting:

b. Making false statements w/ intent to interfere w/ success of US or promote its enemies

c. Willfully cause or attempt to cause insubordination or disloyalty in the military

d. Willfully obstruct recruiting or enlistment

e. On penalty of $10,000, 20-year term


c. Sedition Act 

i. Criminalized speech w/ intent to obstruct sale of war bonds;

ii. Speech intended to cause scorn or disrespect for US govt, constitution, or flag;

iii. Speech urging curtailment of production that would hinder war effort

iv. Speech opposing cause of US or supporting enemy countries 

3) Schenck v. US (1919) [Holmes coins the “fire in a crowded theater” expression]
a. Ds convicted under Espionage Act for circulating pamphlet to conscriptees comparing the draft to slavery (involuntary servitude) and urging them to assert their opposition to the draft
b. Holmes articulates “clear and present danger” std: speech may be limited when the “words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils Congress has a right to prevent”

c. Limits on speech will depend on the context – here, nation at war

d. Focus is on probable effects of speech (man may not “shout fire AND CAUSE a panic); causation, speech designed to instigate particular behavior

4) Frohwerk v. US (1919) [D convicted under Espionage Act for criticizing the war in a German language newspaper]
a. Under the wartime circumstances, and in that community, speech could have incited illegal disloyalty

5) Debs v. US (1919) [Leader of Socialist Party convicted under Espionage Act for public speech on socialism that disparaged the draft]
a. One purpose of the speech was to oppose the war
b. Natural tendency & probable effect of the words was to obstruct recruiting 

6) Abrams v. US (1919) [First of the famous Holmes-Brandeis dissents arguing for CPD test]
a. Majority upheld convictions of Russian immigrants for distributing leaflets urging strike in ammunition factories to oppose US military involvement in Russia; ct held they were inciting resistance to US and curtailment of war production
b. Holmes counters:

i. Only the present danger of immediate evil or intent to bring it about warrants govt limit on speech
ii. Govt’s power to limit speech depends on the context – it’s greater in wartime than peace

iii. Fact-specific inquiry


(1) Who was the speaker?


(2) How big was the audience? Who was the audience?


(3) What were the actual words used?

iv. Imminence
(1) High bar for govt to meet – how do you prove something’s just about to happen?

(2) Only the emergency that makes it immediately dangerous to leave the corrections of evil counsels to time

v. Holmes invokes search for truth, marketplace rationale (“time has upset many fighting faiths”); we must be “eternally vigilant” against attempts to suppress speech with which we disagree
c. Holmes & Brandeis continued their dissents through the 1920s, insisting that CPD was the true test despite the majority’s repeated rejection of it 


B. Second Era: 1920s-30s

1) Context & Evolution of the Doctrine
a. No longer wartime, but Red Scare led most states to enact laws against criminal syndicalism & criminal anarchy

b. Ct did not apply CPD; instead, applied a reasonableness test, quite deferential (similar to rational basis std)

c. Flowering of Holmes-Brandeis dissents, articulating a CPD w/ teeth

2) Gitlow v. NY (1925) [Ct upholds conviction of member of Left Wing Section of Socialist Party, who published their manifesto]

a. Majority: 

i. Free speech not absolute; First Amendment doesn’t deprive state of right of self-preservation
ii. Presumption should be in favor of state statute
iii. Here, state determined that speech inciting overthrow of govt is so dangerous to the state that it must be suppressed

iv. State need not wait for imminent threat; it may suppress threat in its incipiency 

b. Holmes-Brandeis dissent:

i. Every idea is an incitement
ii. Apply CPD – here, there was no present danger of an attempt to overthrow the govt by this tiny, totally overpowered group

3) Whitney v. CA (1927) [Ct upholds conviction of Anita Whitney of criminal syndicalism for being a member of the radical branch of Socialist Party, although she attended convention and spoke for moderation]

a. Majority:

i. Act is not unreasonable or arbitrary exercise of state’s police power
b. Brandeis dissent: 

i. “If there be time to expose through discussion the falsehood and fallacies, to avert the evil by the processes of education, the remedy to be applied is more speech, not enforced silence”
ii. Blend of originalism and rationales – founders valued liberty as a means and an end; free speech and discussion essential to self-government, and necessary for flowering of human ideas, discovery of truth

iii. Speech should only be suppressed when there is reason to believe that it threatens imminent and serious danger
iv. Circumstances here do not warrant suppression


C. Third Era: McCarthyism, 1950s

1) Context & Evolution of the Doctrine

a. Cold War (wartime?)

b. CPD test articulated, but applied w/o real teeth


c. No real inquiry into imminence, gravity, causation

2) Dennis v. US (1951) [Ct upholds convictions of leaders of US Communist Party for advocating violent overthrow of govt]

a. Nature of the speech & speaker

i. Communist Party, organized to teach and advocate for overthrow of govt
ii. Or could characterize as teaching writings, raising awareness, criticizing current govt

iii. Originalism cuts both ways: govt criticism goes to heart of First Amendment protections; but founders intended to allow govt to limit speech as necessary to preserve democracy (constitution outlines means of govt change; violent overthrow isn’t one of them

b. Doctrine applied (majority)
i. CPD: “courts must ask whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger”

ii. But CPD w/o teeth – no fact-specific inquiry as to imminence of threat, likelihood of causation, or seriousness of potential harm

(1) Govt need not wait until threat about to be carried out


(2) Global context – communism a rising force 
iii. If ct is balancing values of speech vs. need for social order, these are critical inquiries

c. Dissent (Douglas)
i. Takes imminence seriously – “there comes a time when even speech loses its constitutional immunity” – but only when “conditions are so critical that there will be no time to avoid the evil that the speech threatens” 

ii. Seriousness of the threat is insignificant here – in US, Commies are “miserable merchants of unwanted ideas; their wares remain unsold”


D. Modern Doctrine: 1960s-present 

1) Context & Evolution of the Doctrine


a. Internal political unrest, civil rights movt; but less like “wartime”


b. Gradual movt toward Holmes-Brandeis position on CPD

i. Yates v. US (1957) – [Ct overturned conviction of several Communist Party members; distinguished btwn advocating belief and advocating action]

ii. Kingsley Internat’l Pictures v. NY (1959) – [Ct struck down NY ban on films depicting sexual immorality in positive light; advocacy falls short of incitement, nothing to indicate it would be immediately acted on]

iii. Bond v. Floyd (1966) – [Expressing sympathy w/ draft resisters cannot be interpreted as a call to unlawful draft resistance]

iv. Scales v. US (1961) – [Mere passive knowing membership in “subversive” organization insufficient to trigger govt sanctions]


c. Articulation of CPD/Incitement test w/ teeth in Brandenburg 

2) Brandenburg v. OH (1969) [KKK rally, ct overturns conviction of leader under OH criminal syndicalism act]

a. Nature of the speech & speaker

i. KKK leader speaking to crowd at nighttime rally w/ torches, guns; news cameras present; volatile atmosphere
ii. Speaker calls for “revengence,” organizes march on DC, threatens US govt if it “continues to suppress the white race”

iii. KKK a “minority” political voice, advocating for political change – implicates core of First Amendment? Need for stronger protections than w/ dominant majority viewpoint?
iv. But KKK actively involved in lawbreaking, may make it more likely that speech in this context will incite such action

v. No global threat here (as w/ communism in Dennis)

b. Doctrine applied

i. CPD/Incitement test w/ teeth: “the constitutional guarantees of free speech do not permit a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action”
ii. Mere abstract teaching of necessity for violence is not sufficient

iii. Ct explicitly overrules earlier, less protective caselaw (from Schenck all the way through Dennis)
3) Theory

a. Balancing test

i. This speech goes to the core concerns of the First Amendment, restriction on political speech 
ii. But it must be balanced w/ competing concern – govt’s right to defend itself, maintain order

4) Elements of the Test


a. Intent – speaker intends to incite lawbreaking


i. Key evidence = the express words the speaker uses; do they call for lawbreaking?

ii. Inherent, powerful defense = lack of intent 

iii. Strict std: Dennis would not have met it (teaching, not inciting) 


b. Imminence – lawbreaking about to occur


i.  Not a brightline test, but must be fairly immediate


ii. Subjective, open to interpretation

c. Causation – speech likely to cause lawbreaking 

i. Look for a match btwn what’s called for and response; past actions, connection btwn speech and reponse
ii. Requires full factual inquiry into the context (speaker, audience, time, place, etc.)
iii. ALL THREE ELEMENTS = highly fact-specific

5) Is Brandenburg’s extremely strict standard overprotective of dangerous speech?

a. NAACP v. Claiborne Hardware (1982)
i. Protected speech threatening violence against boycott breakers

ii. Mere advocacy of violence doesn’t remove speech from protected realm

iii. An advocate must be free to stimulate his audience with spontaneous and emotional appeals for unity and action in a common cause. When such appeals do not incite lawless action, the must be regarded as protected speech.” 


b. Herceg v. Hustler (1987)
i. Ct invalidated civil suit against mag over teen’s autoerotic asphyxiation; Brandenburg test not met


c. Olivia N. v. NBC (1981)

i. Ct invalidated civil suit against NBC when boys raped girl imitating rape from TV movie; no intent to incite could be shown


d. Rice v. Paladin Enterprises (1997)
i. Civil suit against book publisher upheld for publishing how-to book for hit men; evidence sufficient to show intent to be used by criminals in executing murders for hire




e. Does it make sense to extend Brandenburg to civil context?





i.  Concern about self-censorship, chilling speech





ii. Are intent, imminence, and likelihood reasonable limits?
6) CPD test influences other areas of First Amendment jurisprudence 
II. Speech that Provokes Hostile Audience Response


A. Distinguishing “Fighting Words” Exception from Incitement Exception 
1) Not a clear line; same situation may trigger both inquiries
2) Two distinctions
a. With fighting words, no intent to mobilize for political purpose; purpose is to provoke, insult

b. With fighting words, somewhat more focus on listener’s intent than speaker’s; inquiry is how listener is likely to respond (but causation element brings this inquiry into incitement test as well) 


B. Early Cases

1) Terminiello v. Chicago (1949) [Ct overturned disorderly conduct conviction for giving fascist speech]
a. Speech was provoking to angry crowd

b. But speech may not be restricted for offensive ideas alone

c. Restriction must be premised on risk of substantial evil that rises above public inconvenience, annoyance, or unrest

2) Cantwell v. CT (1940) [Ct overturned conviction of Jehovah’s witness playing anti-Catholic record on the street]
a. Offensive propaganda not a personal affront

3) Feiner v. NY (1951) [Ct upheld conviction of civil rights speaker on streetcorner]
a. Mixed crowd, becoming restless; two officers, asked speaker to stop 3 times, then arrested him; did not make the effort to defend speaker from the crowd
b. Majority found that speech had “passed the bounds of argument or persuasion and undertakes incitement to riot”

c. Dissent: No evidence riot was imminent; man who threatened speaker was there w/ his family; police had duty to protect the speaker, not silence him


C. Chaplinsky Doctrine 
1) Two categories of speech

a. Hurtful words – words that by their very utterance inflict injury


i. Epithets or personal abuse, directed at an individual


b. Words that tend to incite an immediate breach of the peace
2) Rationale

a. Certain words are equivalent to an assault, attack on personal autonomy, who you are as a person

b. Stereotypically male/masculine assumption: certain words will trigger response of physical self-defense; assumption about how people will feel and respond to certain words

c. Like the “reasonable person” std – gendered, tailored to assumptions about red-blooded American male

d. Why not require people to control their reactions instead?

3) Chaplinsky v. NH (1942) [Ct upheld restriction on offensive and insulting speech against Jehovah’s Witness who publicly called city official a racketeer & fascist]  

a. “there are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any constitutional problem”
b. Such words do not add to the search for truth; their value is outweighed by benefit of maintaining social order (origin of “low-value speech” doctrine)

c. Statute is narrowly drawn, punishes only public use of words likely to provoke average listener to violence


D. Applying Chaplinsky
1) Ct announced the doctrine, then limited its reach in 3 ways (w/o ever overruling)

a. Limited to context where speech is directed at a specific person


b. Declared “breach of peace” statutes void b/c vague and overbroad


c. Removed whole range of words from consideration

i. Hate speech against certain groups – laws banning racist/sexist speech unconstitutional 

2) 1960s civil rights cases – ct backs away from the fighting words doctrine; ct not prepared to restrict speech in that political climate
a. Edwards v. SC (1963) [Ct overturned conviction of black students for peaceful protest at state capitol – no threat of violence, sufficient police presence]

b. Cox v. LA (1965) [Ct overturned conviction of black minister who led protect, called for sit-ins; white onlookers perturbed, but no threat of violence, no evidence violence imminent]

c. Gregory v. Chicago (1969) [Ct overturned conviction of protestors who marchers around mayor’s house; there were threats and some violent acts from white onlookers, but protestors’ conduct was completely peaceful and orderly]

3) Doctrine now extremely circumscribed, has not been used to uphold restriction since Chaplinsky
a. Street v. NY (1969) [Ct struck down conviction for threatening to burn the flag]

b. Cohen v. CA (1971) [Ct struck down conviction for wearing “Fuck the Draft” jacket in courthouse – “no individual could reasonably have regarded the words as a direct personal insult”]

c. Gooding v. Wilson (1972) [Ct struck down conviction of antiwar protestor who threatened police officer during demonstration; GA statute overbroad]

d. Rosenfeld v. NJ (1972) [Ct struck down convictions for public use of “motherfucker”; dissent argued ct’s failure to ever enforce fighting words doctrine risked self-help, law of the jungle]

e. TX v. Johnson (1989) [Ct struck down prohibition on flag-burning; “no reasonable onlooker would have regarded generalized expression of dissatisfaction with the policies of the federal govt as a direct personal insult or an invitation to exchange fisticuffs”]

III. Speech that Discloses Confidential Government Information


A. Prior Restraints on Speech

1) First Amendment has never been interpreted to prevent govt punishment of speech for its content
2) But prior restraints are particularly disfavored

a. Originalism – everyone agrees that First Amendment intended to put a stop to that type of restriction

b. Better to let the ideas out; proactive prevention tends to be more intrusive (must infiltrate groups etc. to know when speech is about to occur)

c. But don’t after-the-fact prosecutions chill and deter speech as well?

d. Prevention raises same concerns as inchoate offenses like attempt, conspiracy, etc.

e. General presumption that prior restraints are unconstitutional; prosecutions allows in limited circumstances 

3) Compare Feiner to Chaplinsky – stopped speaker vs. punished after the fact

4) With confidential information, govt’s goal is to prevent speech, rather than punish it


B. Pentagon Papers Doctrine: New York Times v. US (1971)
1) Distinctive characteristics of case


a. Govt sought prior restraint, prevent newspapers from publishing the papers

b. Restraint against press, not an individual; press is a special type of speaker

2) Concurring opinions


a. Black/Douglas

i. Press’s role is to censure the govt

ii. Security may not be invoked to restrict, as an informed people are the true “national security”


b. Douglas/Black


i. Structural argument: in a democratic form of govt, the sovereign people need a robust press to make informed decisions

ii. Open debate & discussion are vital to national health


c. Brennan

i. No prior restraint unless govt proves that publication will “inevitably, directly, and immediately” threaten loss of life


d. Stewart/White

i. Separation of powers – three branches designed to check each other, and Congress can only check the Executive effectively if the people electing Congress are well-informed

ii. Responsibility on Executive to maintain secrecy as it needs it; ct will not guard the Executive’s secrets for it 


e. White

i. Congress has the power to authorize prior restraint, but it hasn’t done so; has only authorized punishment after-the-fact

f. Marshall

i. Would violate separation of powers for the court to prevent behavior that Congress has declined to prohibit
3) Dissents

a. Important for ct to set a clear precedent – First Amendment law more subjective than many arenas – and this decision fails to do so
b. Originalist argument – Article III powers of the Executive are primary to the Bill of Rights, and grant the Executive war powers 

c. Timing – this decision was unnecessarily rushed, ill-considered

4) Debate over Meaning of National Security

a. We as a people are more secure when we are more informed, when we know what our govt is doing

b. vs. a more limited notion of national security, need for wartime secrecy

c. Short-term vs. long-term national interest 

5) Variations on the facts

a. What if the govt had sought prosecution after the fact rather than prior restraint?


i.  Might well have had the votes on the court to prevail


ii. Govt could have gone that route strategically to chill speech

b. What if govt had made specific argument about how publication would lead to loss of life to soldiers?

i. Some indication that such evidence might have been enough to shift the ct’s opinion

ii. If that’s so, is the court’s protection of speech really as strong as it seems?

6) Comparison with Korematsu
a. Govt acting preemptively in a time of war
b. Govt claims action justified by threat to American lives

c. But hugely different popular sentiment toward WWII as opposed to Vietnam (some ambiguity as to whether we were even “at war”)
d. Different population “harmed” by govt action in each case (Japanese-Americans vs. “the public)

e. The govt had LIED to the court (and the public) in Korematsu; perhaps the ct had second thoughts about deferring after that experience


C. Other Confidential Information Cases 

1) Landmark Communications v. VA (1978) [Ct struck down state law prohibiting disclosure of confidential info on judicial investigation]

a. Inquiry is whether state’s interests are sufficient to justify encroachment on First Amendment

b. Ct applied CPD test, held govt interest insufficient to justify suppression of speech

2) Nebraska Press v. Stuart (1976) [Ct overturned judicial order restraining paper from publishing facts implicating D in sensational trial]


a. Ct applied CPD test; found restraint impermissible

b. Less restrictive means available 

3) Snepp v. US (1980) [Ct upheld verdict against ex-CIA operative who violated govt security agreement by publishing memoirs w/o prior approval]

a. Limits the reach of Pentagon Papers – if employers can make employees sign confidentiality agreements, and cts will enforce, serious restriction on speech

b. Ct’s broadest holding approving prior restraints, no evidence book would harm national security

c. Pro = Snepp freely made the agreement, only had access to info by virtue of his employment

d. Con = agreement impacts the public, accessibility of info to all; disproportionate power btwn govt and press

4) Post-9/11?
a. Govt requests papers to hold off on stories; not quite an injunction, but certainly a prior restraint

b. What about Abu Ghraib photos?


D. Final Thoughts: Modern Doctrine of Content-Based Limitations

1) Although the court has carved out three exceptions where govt regulation permissible, they’ve been seriously curtailed over time

2) Ct has not upheld significant restrictions under any of the exceptions for 50 years

3) Protections for speech have been broadened, and even recent conservative cts have not reined them in again (yet)

IV. Low-Value Speech: First Amendment Limits on Defamation Torts


A. Relation to Other Content Limits
1) Incitement and Fighting Words exceptions implicate criminal prosecutions after the speech

2) Confidential govt info implicates prior restraint of speech by the govt

3) Low-Value speech exception implicates private, civil action by one individual against another, post-speech – to what extent are such civil actions limited by the First Amendment?


a. How is a private, civil defamation tort “state action”?



i.  Cts are applying “a state rule of law”



ii. Enforcement through the cts, by govt actors


B. Rationale

1) Chaplinsky: certain speech is not protected by the First Amendment b/c is it “no essential part of any exposition of ideas… is of such slight social value as a step to truth: that benefit is outweighed by social cost

2) Beauharnais v. IL (1952) – libelous utterances are not protected; need not show CPD for cts to punish

3) But in certain circumstances, even libelous speech implicates First Amendment values and must be protected; question is what speech, and how strong a protection


C. Sullivan Doctrine: Actual Malice Standard
1) New York Times v. Sullivan (1964) [Southern jury finds libel in civil rights ad] 
a. Context – ad placed by clergy, civil rights leaders, in attempt to raise money for civil rights movt; in response, 11 lawsuits filed in Alabama alone, millions of dollars in liability pending against the Times; political struggle played out in the cts
b. Some question as to whether this case should even have overcome common law defamation std (never mentions police commissioner by name; does it really harm his reputation?); but jury finds against paper
i. Racism, “libelous per se” jury instruction

ii. Majority concerned jury would even find “actual malice”; takes extraordinary step of not remanding, but simply holding that facts are insufficient for finding of actual malice

c. Majority

i. Freedom of expression needs “breathing space”; if erroneous statements (which are inevitable) are not protected, then speech will be seriously chilled
ii. When a public official is being criticized (core of First Amendment protections – founders opposed to restrictions on seditious libel) then actual malice must be proven for him to recover in a defamation suit

d. Concurrence (Black/Douglas)

i. Would grant the press “absolute immunity” for criticism of the way public officials do their official duty

ii. “Actual malice” is too abstract to offer enough protection; juries can find it if they want to
e. Is this case more about freedom of the press, or individuals (private ad, placed by individuals, but ran in paper)?

i. Advertising in newspapers is effective means of political mobilization

ii. Don’t want to make newspapers responsible for fact-checking, place them in censorship role 
f. Common law tort of defamation (libel or slander), post-Sullivan:


i. D communicates statement damaging to P’s reputation


ii. With a mens rea of



(1) Knowledge, recklessness, or negligence for a private person



(2) Actual malice for a public official or public figure



(a) Actual knowledge statement false




(b) Recklessness as to whether statement is false


iii. Truth is an absolute defense to the tort

g. Mens rea requirement invokes reasonable person
i. Recklessness has objective elements (though actual knowledge is subjective)

ii. Determination of whether statement is damaging to reputation = would a reasonable person find it damaging

iii. This provides some safeguard against the std being usurped by the jury

2) Critique of Sullivan


a. Overprotective?

i. Does it deter good, qualified people from entering the political arena?
ii. Some chilling may improve the overall quality of the debate

iii. Remember, the bottom line is what’s best for a thriving democracy – protections on speech are justified as a means to that end; false ideas are protected to allow room for free debate, but encouraging the best people to run for office is crucial, too

iv. Any of these problems would be greatly exacerbated w/ the absolute immunity std


b. Underprotective?

i. Much self-censorship still occurs under this std; newspapers still fear the cost of defending against lawsuits from the rich and powerful, even if they would eventually prevail

ii. When damages are awarded they tend to be very high; and liability insurance is expensive
3) Public Figures
a. Curtis Publishing v. Butts; Associated Press v. Walker (1967) [Butts = famous football coach; Walker = well-known ex-military; S.Ct. held tat NYTimes rule applied to them as public figures]
b. Gertz v. Robert Welch (1974) [Ct held for defense attny in infamous case against John Birch Society publications defaming his as a Commie]

i. Two ways to be public figure: 1) Pervasive fame or notoriety; 2) individual voluntarily injects herself into particular public issue (limited public figure only on that issue)

ii. This attny did not qualify; he never sought the media spotlight during the case, and was not known outside of legal circles

iii. Therefore, regular defamation law applied
c. Rationales

i. Public figures have greater access to the media for rebuttal (less vulnerable than private individuals; state has less interest in defending)

ii. Assumption of risk by choosing to be in the public eye

d. Line btwn public figure and private individual can be fuzzy; fact-specific inquiry
CONTENT-NEUTRAL RESTRICTIONS ON SPEECH
I. Defining Content-Neutral Restrictions on Speech


A. Rationale for distinction 
1) Huge split in First Amendment btwn content-based and content-neutral analysis 

2) Content-neutral laws may pose less of a threat to the core rationales behind protecting free speech
a. Marketplace of ideas – more distorted by content restrictions than neutral 
i. But ultimately, any restriction decreases the quantity of ideas in the marketplace, undermines the rationales for protection of free speech

b. Self-governance, functioning of democracy (need to talk to our fellow sovereign people about our leaders, hold them accountable to us; special need for freedom of the press) – neutral restrictions don’t target “unpopular” views, suppress govt criticism in favor of other speech
c. Flowering of personhood, autonomy 
d. Fostering value of pluralism in diverse society – again, not trying to suppress any particular view

B. Billboard Laws Example

1) Content-based, viewpoint-based: “no anti-war billboards” (core of protected speech)


a. Decreases the quantity (and quality?) of ideas in the marketplace


b. Suppresses certain voices in a pluralistic society

c. May target govt criticism, heart of First Amendment protections

2) Content-based, subject matter-based: “no billboards about the war”

a. Even more restrictive than viewpoint-based; removes one realm of ideas from the marketplace altogether
b. But doesn’t burden pluralism quite as much; doesn’t favor one viewpoint over another

c. Only bans one forum for speech on this topic

3) Content-neutral: “no billboards”

a. Heaviest impact on the quantity of ideas in the marketplace
b. Billboards a highly economical mode of speech; will have a differential impact based on the resources available to the speaker (pluralism effect)
c. Also reaches a broader audience than many other forums (newspaper readers, etc.); they’ll miss out on ideas that could have been communicated that way

d. Affects personhood value of speech by quashing one mode of expression
II. Constitutional Standard


A. Modern Test

1) Modern test emphasizes the distinction btwn content-based and content-neutral laws


a. Older test took a balancing approach to content-neutral laws

2) Content-neutral restrictions are presumptively valid (while content-based restrictions are presumptively invalid)

3) A content-neutral restriction will be upheld if it:


a. Is narrowly tailored


b. Serves a significant govt purpose


c. Leaves open ample alternative channels of communication


B. Private property

1) Private property owners may prevent others from using their property for speech
a. Struthers (1943 – Jehovah’s witness case) – city may punish people who trespass on private property for speech purposes in defiance of express will of property-owner

2) Public property = not a limitless right to free speech, but somewhat protected


a. State action = both state law, and state property


b. Different theories for streets/parks vs. other public property


C. Public Streets and Parks

1) Public’s speech rights are fairly expansive
a. US v. Grace (1983) [Ct struck down ban on party, organization, or movt signs outside the S.Ct]

i. Narrowly tailored – probably okay, since limit only on small geographic area, ban only as to signs

ii. Alternative channels – yes, for same reasons as narrow tailoring (these two factors tend to overlap)

iii. But significant govt purpose? Shielding the ct and audience from political influence; maybe legitimate, but hard to argue significant 

b. Grayned v. Rockford (1972) [Ct upheld restriction on noisy protests on sidewalk outside school]

i. Narrowly tailored – again, small area, only limits speech that “materially disrupts classwork”

ii. Alternative channels available

iii. Significant govt purpose = maintaining an undisrupted school session conducive to students learning; this satisfies the test

c. Frisby v. Shultz (1988) [Ct upheld restriction on protests targeting particular residence (abortion doctor)]

i. Narrowly targeted – only prohibits picketing focused on a single residence

ii. Picketers free to march, proselytize door-to-door, leaflet, picket in a way that doesn’t target single home

iii. Govt purpose = privacy of the home, very significant 

d. Madsen v. Women’s Health Center (1994) [Abortion protests I: ct upheld buffer zone around clinic, noise restrictions; struck down ban on images, approaching patients, and zone around staff residences]
i. Govt purpose = access and noise control are particularly important to medical facilities
ii. But other restrictions are too restrictive; there are less restrictive means available for countering the speech’s negative effects

e. Schenck v. Pro-Choice (1997) [Abortion protests II: ct upheld buffer around clinic, but not “floating zones” around staff]

i. Floating zones are too intrusive on speech; alternative less restrictive means available

f. Hill v. CO (2000) [Abortion protests III: Ct upheld CO statute prohibiting protestors from approaching w/in 8’ of person outside clinic to “persuade” w/o consent]

i. Govt purpose = the “enduring importance of the right to be free form persistent importunity, following, and dogging”

ii. Narrowly tailored, leave open alternative means

2) How far does the street/park theory extend?

a. What’s like a street or park? Malls, airports, etc?

3) Limiting regulations


a. Licensing

i. Cox v. NH (1941) [Ct upheld permit requirement for Jehovah’s Witness parade]
ii. Permits are traditional exercise of state control; reasonable time, place, manner restrictions

iii. But may not require licensing for door-to-door speech (Watchtower Bible Society v. Stratton, 2002)

iv. Concerns about disparate impact; knowledge permit needed, accessibility, cost

v. Potential for discriminatory implementation of permit denied based on content


b. Fees
i. Fees are permissible restrictions
ii. Must be “nominal fee…to defray expenses of policing activities in question”

iii. Cox v. NH (1941) – fee need not be flat; may be flexible to meet the needs of the particular conditions; consider cost of policing the event

iv. Forsyth v. Nationalist Movt (1992) – but fee may not be based on expected hostility of audience response


c. Disclosure

i. Govt may generally NOT compel discloser of author of pamphlets 
ii. Talley v. CA (1960) – “anonymous pamphlets…have played an important role in the progress of mankind. Persecuted groups throughout history have been able to criticize oppressive practices anonymously or not at all”


D. Other public places

1) Public places serve other important purposes than public congregation and communication (schools, military bases, courthouses, jails, mailboxes, public utility poles)
2) Public’s speech rights more limited here

a. Grayned: “The nature of a place, the pattern of its normal activities, dictate the kinds of time, place, and manner restrictions that are reasonable. The crucial question is whether the manner of expression is basically incompatible with the normal activity of a particular place at a particular time”

3) Caselaw

a. Adderley v. FL (1966) [Ct upheld convictions of students for protest at prison]

i. “The state, no less than a private owner of property, has the power to preserve the property under its control for the use to which it is lawfully dedicated”

ii. Dissent argues restriction infringes on core right to petitioning for redress of grievances, appropriate to do here since students were protesting arrest of civil rights leaders
b. Krisha Consciousness Society v. Lee (1992) [Ct upholds ban on solicitation in airports, strikes down ban on sale or distribution of literature]
i. Ct splits as to whether airport = traditional public forum; plurality of first section of opinion says no b/c it’s too recent, plurality of second argues it is based on objective physical characteristics, actual public access

ii. If not a public forum, then restriction need only be reasonable; restriction on solicitation is
iii. If it is a public forum, then restriction needs to meet test, and ban on sale or distribution of literature is not sufficiently narrowly drawn, esp. since these activities go to heart of protected speech
III. Special Concerns

A. Line btwn content-based and content-neutral is not always clear
1) “Communicative impact” – facially neutral law, but implemented in a content-based manner
a. Police officers and ct have wide discretion to apply the law (e.g. law making it illegal to “disturb the peace” w/ speech that may trigger a hostile audience response)

b. Very subjective judgment call, inevitably considering the content

2) “Secondary effects”

a. Law is facially content-based, but ct holds treats it as neutral b/c it is aimed at the “secondary effects of the speech”

b. Renton v. Playtime Theaters (1986) [Ct upheld zoning restriction on porn houses]

i. Facially content-based restriction, but ct held it was not intending to control the content, but to control the secondary effects of that speech (e.g. drawing prostitution, drugs, criminal conduct into residential area); those effects depend on the context

ii. Brennan dissented – fiction of content-neutrality here serves as excuse for troubling content restrictions

(1) Too subjective – impossible for people to know how the ct will rule on the legitimacy of secondary effects in any given case (“morass of notoriously hazardous and indeterminate inquiry”)
(2) No natural limit – lots of speech has secondary effects, where do we draw the line?

iii. Ct may have been more willing to uphold this restriction given the “low value” nature of the speech
c. Boos v. Barry (1988) [Ct invalidated restriction on display of signs critical of foreign govts w/in 500’ of their DC embassies]

i. Content-based, viewpoint-specific restriction
ii. Govt argued necessary to prevent secondary effects of offending foreign diplomats
iii. Ct rejected this argument – this type of speech (govt criticism) goes the heart of First Amendment protections 

d. Ct has applied Renton very sparingly, reluctant to extend this rule to other areas; uncomfortable balance in the doctrine 

3) “Content differential effects” – disparate impact

a. Ct has not yet ruled on this issue; subject of an ongoing scholarly debate

b. Should laws be treated as content-neutral if they impact different content differently? 

i. Hardline approach: if there’s a disparate impact, treat the law as content-based, presumptively invalid

ii. Moderate approach: consider the disparate impact as one factor in analysis of whether law constitutional, but not determinative 

c. Black in Struthers (1943) – “door to door distribution of circulars is essential to the poorly financed causes of little people”
STATE ACTION DOCTRINE
“Since the decision of this Court in the Civil Rights Cases, the principle has become firmly embedded in our constitutional law that the action inhibited by the first section of the Fourteenth Amendment is only such action as may be fairly said to be that of the States. That Amendment erects no shield against merely private conduct, however discriminatory or wrongful.”

–Shelly v. Kraemer (1948)
I. Development of the State Action Doctrine

A. Origins – The Civil Rights Act Cases

1) S.Ct. invalidated 1875 Civil Rights Act
a. Act passed as a corrective measure to end private discrimination against blacks; required full access regardless of race, to all public facilities and most private businesses

b. Ct holds that wrongful act of an individual, unsupported by state action, infringes upon that individual’s person or property, but not his rights – and those rights may be vindicated by the state (or the feds, by legislative requirements on states)
c. Majority voices argument we still hear today – blacks have been freed from slavery, and must cease to be the “special favorite of the law”

d. Dissent notes that, ahem, blacks have hardly been the “special favorite” of the law
i. Dissent by Harlan, who also dissented in Plessy
ii. Very forward-looking, expansive interpretation of the 14th Amendment: “If the constitutional amendments be enforced according to the intent with which, as I conceive, they were adopted, there cannot be, in this republic any class of human beings in practical subjection to another class, with power in the latter to dole out to the former just such privileges as they may choose to grant.” 
2) Context in which state action doctrine was developed
a. Racial discrimination

b. Federal judiciary narrowing the Post-Civil War Amendments

c. This context colors the court’s interpretation of state action – the court today is much more likely to find state action in racial discrimination cases than others


B. Justifications

1) Critique: injury caused by private action is equally as harmful and pernicious as that caused by state; our most basic and fundamental rights and values may be intruded upon by private action w/o constitutional redress
2) Federalism rationale

a. Limit on the federal govt, preserving state sovereignty, primacy of states as protectors of individual rights
b. Ct had to step in to check overreach by fed legislative branch

c. But ironic: in establishing the ct as the arbiter of what counts as state action, vastly strengthened the fed judiciary (at expense of both Congress and states)

3) Individual Autonomy rationale

a. Protects zone of individual autonomy free from govt interference

b. The “no one gets to tell me who I can invite to dinner!” rationale

c. Arises from constitution’s fierce protection of property rights

d. But the problem: it allows individuals to oppress one another (solution here is legislative action; just don’t look to the constitution)

4) Have changing times undermined these rationales?

a. Our conception of govt power has changed: govt no longer the largest threat to individual rights, but much more often their protector

b. Huge expansion of the regulatory state, many more expectations on it to advance justice in all realms

c. Blurring of the public-private distinction
d. Growth in private (corporate) power

e. Has the doctrine outlived its usefulness? 


C. Eras of Development



1) 1940s-1970s – the Warren Court



a. Marked by a real willingness to find state action



2) 1970s-present – Burger and Rehnquist Courts




a. Much more reluctant to find state action

3) Because the later cases never explicitly overruled the earlier ones, there is an uncomfortable co-existence of seemingly contradictory holdings w/in the jurisprudence 


a. Whether ct finds state action will depend on the era, the ct, and the subject

II. Modern Application of the Doctrine

A. Shelly v. Kraemer (1948) [Court enforcement of racially restrictive covenants is state action, 
 
     and it’s unconstitutional]


1) Background
a. Racially restrictive covenants were common; included in deeds in subdivisions (e.g. Albuquerque’s “Great White Neighborhood”), homeowner’s associations, and individual sellers
b. Distribution of wealth in the nation continues to be affected by the lingering effects of these covenants; which properties have appreciated more over time (and continue to do so)



2) Ct’s holding

a. State action b/c purposes of covenants were secured only by state enforcement; but-for the state enforcement, sale would have gone through, families could move into their homes
b. “the action of state courts and judicial officers in their official capacities is to be regarded as action of the State”

c. Ct rejects argument that state would neutrally enforce any covenant, regardless of its content (against any race, etc); protected rights are secured to the individual, not groups, and this is a ludicrous argument in any case


3) Critique

a. Rule in Shelley is too broad – there are no logical limits 


i. Later cases gradually imposed limits
b. Other than pure omission, state abstains from any action, can’t everything be conceived as state action? 



4) State action depends on how the situation is framed




a. Potential “state actions” in Shelley

i. State involvement in the original property transactions (recording acts, etc)

ii. State enforcement of the covenants in the past

iii. Current state enforcement (sheriff or marshall evicting family; judge issuing order)

iv. State common law of contract and property




b. How it’s framed will determine both





i.  Whether there’s cognizable state action; and





ii. Whether that state action is facially racial, neutral, etc.




c. Ct will frame more broadly to find state action when it wants to do so



5) The doctrine: the Constitution applies only to state actors, not private

a. Easy cases (the vast majority) = state laws, official action of govt actor (arrest, license, stopping speaker, etc)

b. Hard cases = state’s involvement more attenuated

B. State Entanglement/Entwinement Cases
1) Principle: the govt is so entangled with the private action that it’s impossible to distinguish btwn them


a.   Govt affirmatively authorizes, encourages, or facilitates the private action

2) Shelley v. Kraemer (1948)
3) Burton v. Wilmington Parking Authority (1961) [Ct holds Eagle Coffee Shoppe’s actions constitute state action]

a.   Ct undertakes “totality of the circumstances” inquiry


b.   Extremely fact-specific inquiry; ct looks at:

i. Public ownership of land and bldg

ii. City pays for maintenance and upkeep

iii. Official signs; state and national flags fly over the building


c.  Mutual benefit – the café benefits from public parking, while the city benefits 

     from the café’s taxes – which the café claims are boosted by its discrimination


i.   But does this mean that the actions of any tax-paying entity are state 


     actions?

4) Norwood v. Harrison (1973) [State action in subsidizing private school w/ free textbooks; states may not provide texts to discriminatory private schools]


a. Public aid  has significant tendency to facilitate, reinforce, and support private 
 
   discrimination

5) Gilmore v. Montgomery (1974) [Ct enjoined exclusive use of public recreational facilities by segregated schools; by providing such access, the city increased the attractiveness of such schools]

6) Rendell-Baker v. Kohn (1982) [Ct found NO state action in case of New Perspectives school that received 90-99% of its funds from public dollars]
a. Teachers had been fired; brought constitutional challenges

b. Ct distinguished from Burton – here, no public property, no state benefit from the school’s action (no “symbiotic relationship”)
c. It’s a different court – less willing to find state action
7) San Francisco Arts & Athletics v. US Olympic Committee (1987) [Ct upholds Olympic Cmte’s refusal to license trademark to the Gay Olympics]
a. Many facts support state action

i. Congress granted corporate charter (but all corporations operated under govt charters)

ii. Congress granted right to use Olympic as exclusive trademarks (but again, all trademarks protected by govt)

iii. Dissent notes strong public perception that it’s a public organization (like the flags in Burton); mutual benefits

b. Mere approval of or acquiescence in initiatives of private party = insufficient to constitute state action

c. Real retreat from Shelley and Burton; lots of evidence of state action, but ct doesn’t find it
8) Edmonson v. Leesville Concrete Co. (1991) [Ct holds that private parties in litigation may not exercise peremptory challenges based on race or gender]

a. Extended Batson, which had barred prosecutors from doing so

b. Ct held that private parties acting in a courtroom are not merely private actors; the state has called the jurors there, oversees the entire process; implied state approval

c. Goes back to concern over public perception that the state is encouraging discrimination

d. Raises Shelley questions about the limits to this doctrine


C. Public Function Cases
1) Principle: when a private entity exercises powers traditionally reserved exclusively to the state, its actions are state actions 

2) Marsh v. AL (1946) [Ct holds actions of company town are state actions]
a. Chickasaw, town owned by Gulf Corp, prohibits Jehovah’s witness from distributing literature on sidewalk; she brings First Amendment claim

b. As with Shelley, ct very much wants to find state action here; its focus is on the critical value of the First Amendment
c. Ct holds that even a privately owned town functions as a public entity; the people who use it have a reasonable expectation that their constitutional rights will be upheld
d. The more a private property is opened to the public, the less power the owner has to curtail the rights of those who use it
e. Ct wants to limit state’s ability to avoid restrictions by delegating and subcontracting its powers to private entities 
f. Extremely broad interpretation; narrowed in later cases

i. Under modern doctrine, Marsh might have come out differently; there are lots of private subdivisions and communities, so running town is not an exclusive govt function

3) White Primary cases (1932-1953)
a. Ct ruled that TX could not exclude blacks from state-run primaries; in response, TX responded by shifting determinative primaries to private, segregated organizations – public primaries held later simply validated those results
b. Ct held they were unconstitutional

i. Noted they were privatized purely to circumvent constitutional challenge

ii. Running elections is not just an public function, but exclusively public

4) Evans v. Newton (1966) [S.Ct. strikes down segregation in park devised w/ racial covenant, but run by the city of Macon]

a. After city resigned as trustee and was replaced by private board, Ct held that it was serving a public function, municipal in character, and therefore could not be segregated
5) Jackson v. Metropolitan Edison Co. (1974) [Ct holds utilities not a public function]
a. Private utility, unlike govt-owned, need not provide procedural DP before cutting off a customer’s power
b. Ct focused on “exclusivity” requirement – supplying of utility services is not traditionally the exclusive prerogative of the state, since there have long been private utilities
c. This case articulated the modern test

6) Various functions the ct has held not to be “exclusive public functions”


a. Shopping centers (distinguished from Marsh in Hudgens v. NLRB (1976))


b. Dispute resolution btwn creditors and debtors


c. Schools (Rendell-Baker)


d. Nursing homes 

i. Blum v. Yaretsky (1982) – Ct rejected procedural DP challenge to private facility’s decision to downgrade treatment of Medicaid patients; Medicaid payments do not a public function make


e. Amateur sports (Olympics)

7) Question of Private Govt Contractors
a. Rendell-Baker: “Acts of private contractors do not become acts of the govt by reason of their significant or even total engagement in performing public contracts”

b. But West v. Atkins (1988) – private doctors under contract with the state to provide medical services to prisoners ARE state actors
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