Attack Outline – Constitutional Rights – Gómez –Fall 2006

STATE ACTION
I. Is this action a “state action”? If not, then it is not limited by the U.S. constitution.
A. Rule – the Constitution only protects individual rights from interference by the government, not private parties
B. Easy state action – state statute, action of govt official carrying out duties

C. Hard state action – technically, the action is being taken by a private individual



1) Is the state’s action sufficiently entangled/entwined with the private act?




a. Test: “totality of the circumstances,” highly fact-specific inquiry




b. Entanglement found:
i. Court enforced racially restrictive housing covenants (Shelley)

ii. Segregated restaurant operated in public parking facility, maintained by the city (Wilmington Parking Authority)

iii. State provided free textbooks to segregated schools (Norwood)

iv. Private parties exercised peremptory challenges on race and gender grounds (Edmonson)




c. No entanglement found:
i. Private school for problem kids run almost entirely on public funds (Rendell-Baker)
ii. Olympic committee refused to license trademark to gay Olympics (San Francisco Arts & Athletics)



2) Is the private party fulfilling a “public function”?

a. Test – the private entity is exercising powers traditionally reserved exclusively to the state

b. Public function found:
i. Company-owned town (Marsh)
ii. State delegated its primary election processes to private organizations (TX white primary cases)

iii. Racially segregated park, initially run b the city, then transferred to a private board (Evans)

c. No public function:

i. Privately owned utility company

ii. Private shopping centers, dispute resolution, schools, nursing homes, and amateur sports



3) Under either category

a. The court is more likely to find state action where the case involves racial discrimination (due to origins of doctrine)

b. More recent cases have been less willing to find state action than older cases 

EQUAL PROTECTION – SUSPECT CLASSIFICATION 
I. Is this a state action that treats one group of people differently from another group, and does that 

    group implicate a “suspect class” (race, gender, or something similar)
A. All laws discriminate in some way; no fit is ever perfect; but the vast majority of laws do not pose constitutional problems

B. Constitution is only concerned if law discriminates on the basis of a “suspect class” 

C. Determine if this law raises those questions through a means, end, and fit analysis

II. What are the means? How does this law divide people?

A. Can often characterize the class in different ways :

1) E.g.: a law requiring state-issued photo ID to vote divides those with IDs from those without; but it may also be described as dividing people on the basis of income or national origin

B. Is this class “not quite” race or gender, but something close?
1) Immutable characteristic

2) History of discrimination

3) Exclusion from the political process

4) Current stereotypes 
5) (But note that this court is unlikely to expand heightened scrutiny)


C. Is the law facially neutral, but looks like an implied racial or gender classification? 


1) Must prove discriminatory impact or implementation


2) AND prove discriminatory intent
a. Intent means the “decisionmaker selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of’ its adverse effects upon an identifiable group” (Feeney) 

b. How prove intent? Look to factors including:

i. Disparate impact (“the result bespeaks discrimination,” Hernandez)

ii. Historical background – departure from normal procedural sequence? Sudden change? Decision not supported by normal rationale? History of discrimination against this group in this community or institution?

iii. Legislative/administrative history – minutes; newspaper accounts, reports, etc.

c. Extremely high bar, very difficult to meet

III. If the means are suspect, or potentially suspect, what level of scrutiny applies – what standards must the government purpose and fit satisfy?


A. Can the means/class be characterized as race/ancestry/national origin?


1)  Strict scrutiny applies


2) Govt purpose must be “compelling”


a. Characterize as most legit purpose govt could come up with (protect public 
 
    safety, health & welfare, defend nation at war, etc.)



3) Fit must be “narrowly tailored”

a. Is the class underinclusive (failing to include other groups who should be included in order to meet the govt purpose)? 

b. Is the class overinclusive (including groups who do not serve the purpose)?

c. If the fit is bad, court may be skeptical about law’s “true purpose” and strike it down 


i. Characterize purpose as something much more insidious 



4) Is the law facially racial, but designed to benefit minorities?



a. Strict scrutiny still applies (Adarand)





i. What’s compelling? 

(1) Ensuring diverse law school classes (cross-racial understanding, diversity in the profession, competitiveness in global workforce)

(2) Forward-looking rationale seems more compelling than remedial

(3) But even that only compelling for so long as necessary; the court’s approval is not good for the indefinite future





ii. What’s narrowly tailored?

(1) NOT a quota

(2) Not +20 points for being a racial minority

(3) But individualized inquiry that considers many different (nonracial) aspects of diversity is acceptable 


B. Can the means/class be characterized as gender (treating men and women differently)?



1) Intermediate scrutiny applies (Craig v. Boren)


2) Govt purpose must be “important”

a. Characterize as most legit purpose govt could come up with (protect property 
 
    values, prevent fraud, public safety, health & welfare, etc.)



3) Fit must be substantially related to the purpose (relatively tight fit)

a. Maybe even “exceedingly persuasive justification”? (VMI)

b. Is the class underinclusive (failing to include other groups who should be included in order to meet the govt purpose)? 

c. Is the class overinclusive (including groups who do not serve the purpose)?
d. Is the distinction between men and women based on a “real” difference?

i. If based on a real difference, law is likely to be upheld

ii. If it reinforces traditional gender roles & stereotypes, likely to be struck down

iii. “Real” = biological, anatomical, sexual “instincts” (e.g. pregnancy-related)

(1) E.g.: S.Ct. upheld statutory rape law that only applies to men (Michael M.); automatic citizenship for children of American women born abroad, not American men (Nguyen)

iv. Not real = based on gender role, stereotype, “archaic overgeneralizations”

(1) E.g.: S.Ct. struck down restriction on men in nursing school (Hogan); women in military academy (VMI)
e. If the fit is bad, court may be skeptical about law’s “true purpose” and strike it down 


i. Characterize purpose as something much more insidious 

IV. Can the means/class be characterized as neither race nor gender (the answer is always yes – except with facially racial/gender affirmative action cases)?

A. Rational basis review applies



1) Govt purpose must be “legitimate”
a. Almost anything will do

b. BUT “a bare congressional desire to harm a politically unpopular group cannot constitute a legitimate government interest.” (Moreno)



2) No fit analysis



3) Law upheld in almost every case
FUNDAMENTAL RIGHTS – EQUAL PROTECTION & SUBSTANTIVE DUE PROCESS
I. Is the right fundamental?

A. Is it expressly enumerated?

B. Is it implied from the text (generally from the “liberty” guarantee of the 14th Amendment)?



1) Is there textual support? 

a. Narrow: It’s not expressly enumerated

b. Broad: “this is a constitution we’re expounding”; it’s a living document, it implies more rights than are stated (see the 9th Amendment)


2) Is it consistent with the legislative intent of the 14th Amendment?
a. Narrow: 14th Amendment was enacted to guarantee citizenship to freed slaves; it should not protect rights other than those to prevent racial discrimination against blacks
b. Broad: the Amendment is written in sweeping terms guaranteeing “liberty” to “all persons”; at least some of its framers intended it to be expansive and evolve with the changing needs of society (see Harlan’s dissent in the Civil Rights cases)



3) Is it “deeply rooted” in the history and traditions of the nation?
a. Narrow: “refer to the most specific level at which a relevant tradition protecting, or denying protection to, the asserted right can be identified” (Michael H.) – has this specific situation historically been valued and protected or not?

b. Broad: define the right at issue at a much more abstract level (e.g. right to be a parent vs. parenthood rights of the adulterous father of a child born to a married woman)



4) Is it preservative of other rights (basically, is it vital to political participation)?




a. Voting, jury service, access to courts, etc.



b. To date, this analysis has only applied in EP cases, not substantive DP



5) Is it like any of the rights we KNOW are fundamental?

a. Voting (Reynolds)
b. Family rights – child-rearing, marriage, family association & living arrangements, procreation (or not – but right to abortion not fundamental post-Casey)
c. Privacy – but is that right based on individual autonomy vs. traditional family rights? Will determine if and how it is expanded in the future



6) Is it more like a right we know is NOT fundamental?




a. Education 




b. Economic rights (contract, commercial dealings, subsidies) (post-Lochner)

C. If the right is not fundamental, rational basis applies

1) Legitimate govt purpose, no fit inquiry; law will generally be upheld
2) But remember Marshall spectrum: as the right looks more fundamental, and the class looks more suspect, the court is more likely to have a problem with the govt infringing on it, EVEN under rational basis review (see Plyler)

D. If the right is fundamental, then strict scrutiny applies

II. Is state action infringing on a fundamental right of one group of people, but not others (need not be a suspect class)?

A. Do an Equal Protection analysis: is the govt’s discrimination about who may exercise that fundamental right justifiable?
B. Strict Scrutiny

1) Purpose must be compelling


2) Fit must be tight; “narrowly tailored” 


a. Are there available alternatives that would infringe less on this right?

III. Is state action infringing on a fundamental right of all people? (Or, if it only infringes on the right for some, would it be equally problematic if it infringed on the right for all?) 

A. Do a Substantive Due Process analysis: is the govt’s interference w/ that fundamental right justifiable?
B. Strict Scrutiny 


1) Purpose must be compelling


2) Fit must be tight; statute “narrowly drawn” (Roe v. Wade)



a. Are there available alternatives that would infringe less on this right?
· Note that the court has not been consistent about applying EP or substantive DP – but either approach applies strict scrutiny, a very similar analysis (though slightly different words are used to describe the fit).
FIRST AMENDMENT – FREE SPEECH PROTECTIONS
I. Is there a state action that restricts speech or expression?  

II. Is the restriction content-based or content-neutral?


A. If content-based:


     Law is PRESUMPTIVELY UNCONSTITUTIONAL unless it satisfies an exception
1) Is it a restriction on “high value speech” (anything but lies, obscenity, etc)?

a. Incitement/Modern CPD exception (Brandenburg test)



i.   Intent – speaker intends to incite lawbreaking




ii.  Imminence – lawbreaking about to occur



iii. Causation – speech likely to cause lawbreaking


b. Fighting words exception (Chaplinsky)


i.  Hurtful words (epithets or personal abuse, directed at an individual); 


    OR



ii. Words that tend to incite an immediate breach of the peace

· Distinguishing these exceptions: fighting words does not require speaker to have intent to arouse audience to action; therefore slightly more focus on the listener’s intent than the speakers


c. Confidential govt info exception (Pentagon Papers)
i. Prior restraints are extremely disfavored – ct will grant injunction only if immediate threat of loss of life
ii. But prosecutions post-speech may be allowed if govt interest persuasive enough; Snepp narrowed Pentagon Papers holding
2) Is it a restriction on “low value speech” – generally defamation (libel or slander) – false statements, often disparaging another person?

a. Is it libel against a private or public person?

i. Libel against a private person is unprotected by the first Amendment (ordinary libel laws apply; std may be mere negligence as to falsehood)

ii. Libel against a public official or figure is protected, and therefore libel may not be punished unless it meets standard of ACTUAL MALICE (knowledge or recklessness as to falsehood)

· All content-based restrictions have been rarely if ever upheld over the past 50 years; but note that govt is generally much more willing to rein speech in during wartime than peace.

B. If content-neutral (time, place, manner restrictions):

     Law is PRESUMPTIVELY VALID



1) Law will only be overturned if it is not




a. Narrowly tailored


b. Serving a significant govt purpose


c. Leaving open ample alternative channels of communication
2) Facially content-based law may be “neutral” if justified to prevent secondary effects

3) Public speech right more expansive in parks/streets than other public spaces
4) Maybe concern about disparate impact of neutral restrictions?
PROCEDURAL DUE PROCESS
I. Is there state action depriving an individual of a liberty or property interest?
II. Is it a liberty or property interest protected by the Due Process clause?

A. Old Property


1) “Real property,” land and physical possessions

B. New Property



1) Government entitlements

a. including welfare, disability payments, employment benefits, public education, and govt employment 

2) Requires “legitimate claim of entitlement,” reasonable expectation that one will continue to receive the benefit (such as, employment contract that says employee will only be dismissed  “for cause”)


C. Liberty Rights
1) Enumerated rights (e.g. First Amendment rights)
2) Non-enumerated but fundamental rights

3) Physical deprivation of liberty

4) Possibly some other rights (e.g. harm to reputation + dismissal from at-will employment); this category difficult to define, highly subjective

III. If the interest is protected, how much process is due?

A. Apply the Matthews balancing test, considering:

1) How significant is the private interest affected?
2) How significant is the risk of an erroneous deprivation of the interest with the procedures used (including the probable value of any additional or substitute safeguards)?
3) How significant is the public interest, including the fiscal & administrative burden of additional procedures?
1

