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Negligence

1. What did the defendant do?  (Alleged Negligence)

What was D’s duty of care? Was that duty of care breached?

People owe others a duty to use reasonable care so as to avoid unreasonable risks. 

That duty is breached when the actor fails to exercise such care.  

2. What were the results of defendant’s conduct?
Did P suffer and damages? 
Did D’s conduct actually cause P’s injuries? 

Did it proximately cause P’s injuries?  
Analyze any other forces that intervened to contribute to P’s injuries

3. What did the plaintiff do?  
Focus on Defenses: Contributory Negligence or Comparative Negligence

Overview of Duty

General standard of care:  You have a duty to act, so as to avoid unreasonable risk to others.
What’s reasonable depends on the circumstances. 

Objective standard:  focuses on the reasonable person, not what D personally thought
Custom = evidence of what the standard of care is, but not conclusive
Landowner rules: 
Duty of care depends on nature of the condition and the status of the person injured on land


1. Trespasser: One who has no permission or privilege to enter; No duty owed.


2. Licensee:  One who has permission (express/implied) to enter, but does not have a business purpose for entering; Duty to warn about known dangerous artificial conditions creating an unreasonable risk of harm where licensee doesn’t know about the condition and isn’t likely to discover it.


3. Invitee: One who either a) enters land by express or implied invitation to conduct business with the other; or b) enters for purposes for which the land is held open to the public;  Duty to warn of known dangers, inspect or remove danger.
Statutes & duty of care:  


1) D complies = evidence of reasonableness (not conclusive)

2) D violates = Negligence Per Se
Was statute designed to prevent the kind of harm that befell P?
And

 Was P a member of the class intended to be protected by the statute?
Defenses = 
1.unaware of the particular occasion for compliance 2. emergency 3. Compliance with the statute would have been more dangerous than violation
Breach

Balancing Test:  Courts weigh the burden on D to avoid risk, and the utility of D’s conduct, against the probability of, and likely gravity of, the harm D’s conduct may cause. 
No general duty to act affirmatively for the benefit of others

Exceptions:


1) D’s act created the peril

2) A special relationship (parent-child, common carrier-patron, contractual relation, etc.)


3) D has undertaken to act for P’s benefit
Proving a negligence claim:

1. Direct Evidence

2. Circumstantial Evidence

3. Res Ipsa Loquitur:  P must show, by a preponderance of the evidence that 


a.  The event is of a kind that would not normally occur in the absence of negligence

b.  D was in exclusive control of the instrumentality causing injury

c.  P did not voluntarily contribute to the event that caused her injury 

Causation

Actual cause = did D in fact cause the Plaintiff’s injury?
Two tests:  But for (single cause); Substantial factor (multiple causes)

Scope of Liability

Policy = the extent to which D will be liable for unforeseeable consequences of their conduct

Was P’s injury within the scope of the risk created by D’s negligence? 

Intervening Cause = Relieves D of liability
Foreseeability determines whether an intervening cause should be considered superseding and thus relieves the original tortfeasor of liability
A superceding force = comes into being after D’s negligent act, which cancels D’s liability by breaking the “causal chain” from D’s act to P’s injury
A judgment call, so argue both ways on exam
Foreseeable Intervening Causes: subsequent forces that one should reasonably anticipate
D will be held liable for these these:

Regardless of the cause, if the result is foreseeable, the original actor will generally be liable.  

Exceptions:  1. intentional tortious intervening acts 2. intervention by one with a higher ethical duty to the victim 3. extraordinarily negligent intervening conduct 4. acts of god, where the resulting harm is different 
Damages

· P must prove actual damages, such as:  General and special damages, as well as any damage to P’s property.

· General damages:  Cover non-economic losses, such as for pain and suffering (past and future).

· Special damages:  Economic losses P suffers (medicals, lost pay, past and future).  

· No punitives in Negligence

· Avoidable Consequences:  P’s have a duty to mitigate their damages.  If P doesn’t take reasonable steps to minimize her damages, she won’t be able to recover for them.  

Defenses

1. A. Contributory/B. Comparative Negligence

A. P’s conduct that does not meet the standard of care for her own protection and is a cause of her harm

B. Divides liability between P & D in proportion to their fault.   

Two types of Comparative:

1) Pure:  P can recover damages from D no matter to what extent her own negligence contributed to her injuries; 

2) Modified:  P may recover only if her own fault caused less than a set fraction of her own injuries.  Equal system: P’s negligence must be less than 50%; 51% or greater: P’s negligence can be no more than 50% responsible for her injuries to recover.

2. Negation of one of P’s elements of negligence (D can argue that there was no duty owed to P)

3. Statute of Limitations 

Vicarious Liability

VL makes one liable for another’s wrongful conduct, due to a “special relationship” between them.

Most common context is that of employers and employees, where employers are liable for their employees’ tortious acts committed within the scope of the employment relationship.

An act is within the scope if its purpose to some extent is to serve the employer’s objectives, is of the general type employee is employed to perform, and occurs substantially w/in the time and place authorized by the employer.

Employers not liable for tortious conduct of independent contractors (physical conduct not subject to right of control by employer) unless: ultrahazardous activities involved; duty is non-delegable due to public policy concerns; illegal activities

General Notes:  D can’t insulate herself with careful instructions that the employee violates; joint venturers are vicariously liable for torts committed within the scope of the venture (requires an agreement, common purpose, common pecuniary interest, and mutual right of control).

Joint and Several Liability

Applies where there’s more than one tortfeasor and the damages they each cause are indivisible.  The tortfeasors are all jointly liable for any resulting judgment against them, and each is also individually liable for the whole judgment (in case P sues one instead of all)

Where J/SL applies: 1) tortfeasors act in concert; 2) tortfeasors fail to perform a common duty to P; 3) negligence of several tortfeasors acting independently combines to produce an indivisible injury to P
Sovereign Immunity

Federal: Greatly diminished by the FTCA, which allows claims against the US for negligence

State:  Largely limited

City:  Some states make distinctions between proprietary and governmental functions and abolish immunity for proprietary functions (those normally carried out by the private sector)

