

Property I Outline


I.  PROPERTY THEORISTS


A.  Blackstone: synthesis of law


1.  Values necessity, progress, leisure, order, civil institutions.

a. Necessary to protect one’s labor.

b. Society dependent on laws of property for order.

2.  Based on God (Book of Genesis).

3.  Rule:  protect societal order, progress, and labor.


B.  Locke:  natural law:



1.  Values labor and man’s nature



2.  Based on natural law.



3.  Rule:  Labor + occupancy = property.

a. Every man owns his own labor.

b. Original occupancy-can take possession of land if enough land and good of it.


D.  Posner:  Economic theory of law


1.  Values efficiency and opportunity costs.



2.  Based on economics.

a. Universality—own everything

b. Exclusivity—who can be excluded to make most efficient use of land?

c. Transferability—shift resource from less to most productive via voluntary exchange.

3.  Rule:  property rights to people who obtain the most economic value from it.

a. Inherent value v. developmental use 

b. How much is it worth to just leave it?

c. Measure common good by adding individual goods.

II.  ACQUIRING INITIAL PROPERTY RIGHTS-1ST person to take possession of thing owns it


A.  Acquisition by “Discovery” and “Conquest”

1.  Discovery Rule (Johnson v. M’Intosh : Piankeshaw Land sold to Johnson and US – US deed to M’Intosh)

a. Exclusive rights to land acquired via discovery of land, previously unknown to Europeans, by nation that is subject to the law of Nations (i.e. European nations) against any other European nation.

b. Discovery vests absolute title to land in nation subject to the law of Nations. 

2.  Indian Occupancy Rights.

a. Cannot sell absolute/full/plenary title; however, can sell occupancy title that is enforceable under Indian law and in Indian courts.

b. Land subject to control of the sovereign, i.e. the U.S. government

i. US can extinguish occupancy title via purchase, conquest, or any other means (includes Indian title and title bought by persons from Indians).

ii. US courts only recognize titles given by US government, i.e. will only recognize right of sovereign to acquire title from native occupants.

iii. Individuals or other sovereigns buying title from native occupants cannot enforce their title in US courts; unless they purchase title from US government after US has extinguished native title.

c. Right to live and use land


3.  Conquest Rule
a. Conquest of land vest absolute title in conqueror (Johnson v. M’Intosh).
1)  US government has absolute title while conquered natives have occupancy title.

2)  applies to conquered Indians (unchristian and/or uncivilized peoples)

3)  Marshall—“title by conquest is acquired and maintained by force”

b. Private property rights remain unchanged when a sovereign conquers a civilized people (US v. Percheman Spanish Land Grant).

Policy: Economic efficiency?  Hunting/gathering not labor?  Progress?


B.  Acquisition by “Capture”

1. Pierson v. Post 

a. Trespasser? (beach unpossessed/uninhabited)

b. Mere pursuit is not enough
c. Manifesting unequivocal intention of appropriating animal for personal use followed by
d. Depriving animal of natural liberty
e. Bringing animal within hunter’s certain control
Policy:  decreases litigation via certainty; object to kill foxes (competition--rewarding captor brings more pursuit?)

Dissent:  Sportsmen should arbitrate

2. Stephens & Co. v. Albers
a. Escape

· Semi-domesticated animal escapes and prior owner pursues (hot pursuit)--prior owner retains possession 

b. native to area?—captor on notice that animal may belong to a prior possessor.

· markings of ownership?—captor on notice
· animus revertendi (habit of returning)--belong to owner who tamed them; not available for capture; policy to reward labor involved in domestication

· no animus revertendi—wild—captor loses possession, then another captor has property rights

III FINDERS TRICHOTOMY

A. LOST?  F has superior right against the world except TO
B. MISLAID? OLIQ has superior right against F (in bailment for TO) 

C. ABANDONED? F has superior rights against the world 

Policy: Want to match up possession with TO to make the world right; if TO gone we want title to be settled so that economy can move forward.  Must follow legal channels for actual possession when right to possession established – prevent illegal seizing of property

IV. FINDERS

· Goddard v. Winchell – OLIQ gets it b/c of rules related to accretion
· ACCRETED Meteor “found” embedded in another’s property

· Finder not trespasser (LL leased grazing rights to 3rd party who allowed Winchell onto property)

· NOT LOST!  - Accreted (great lawyering – turned accretion theory vertically on earths access)

· Eads v. Brazelton – F2 gets it because F1 didn’t manifest enough control 

· ABANDONED Shipwreck with cargo bottom of river under developed island

· Temporary markers not enough to manifest intent to control

· Only by placing boat over wreck with means and actual raising of cargo could F establish possessory interest in it

· Ownership of abandoned property may only be acquired by actual taking possession

· Armory v. Delamire – F has superior right over SP conditional upon TO’s right
· LOST Jewel found in chimney by chimney sweep

· Finder not trespasser 

· Rights of first possession

· Note: rule overstated

· Bridges v. Hawkesworth – F has superior right over OLIQ 
· LOST Notes found on floor in store

· Finder not Trespasser

· OLIQ claims right of first possession

· OLIQ only able to claim this right b/c it was communicated to him by F

· Notes never in custody of  OLIQ – nor in protection of his store

· Location on floor versus intentionally placed on table

· S. Staffordshire v. Sharman – OLIQ has superior title against the Finder conditional upon TO’s right
· LOST 3 rings found in mud at bottom of pond

· Finder not trespasser 

· Finder not employee of OLIQ (independent contractor)

· No provision via employment contract

· The pool and things in it under enough control of OLIQ

· Private v. Public Property (imputes this distinction from Hawkesworth although never stated in case) 

· Pollack’s essay: possession of land carries with it possession of everything attached to or under that land and it makes no difference that OLIQ is unaware of thing’s existence

· OLIQ manifested enough intent to control by excluding unauthorized access

· Hannah v. Peel – F has superior right over OLIQ conditioned upon TO’s
· LOST Brooch found loose in a crevice; knocked to roof; found next day

· Finder not Trespasser (stationed by Military)

· OLIQ never had physical possession of the house (it was requisitioned by Military) – no general control thus no specific intent – never in possession of brooch

· OLIQ never manifested intent to possess Brooch until found by F

· McAvoy v. Medina –OLIQ has superior right over F conditioned upon TO’s in BAILMENT for TO
· MISLAID pocketbook on table in barbershop
· Pocketbook voluntarily placed on the table who accidentally leaves it there

· Although F not a trespasser, does not give him right to take property from shop

· Bailment creates DUTY of OLIQ when fact became known

· Use reasonable care for the safekeeping until TO calls for it

· Schley v. Couch –OLIQ has superior right over F conditioned upon TO’s in BAILMENT for TO
· MISLAID Hawaiin bills in glass jar buried in garage
· Not treasure trove in Texas b/c they merge law with Mislaid (and can track back that it was buried a few short years)

· Voluntarily placed in jar

· Mislaid property presumed to be left in the custody of the owner of premises and generally held that the right of possession to mislaid property as against the world except TO

· Likely TO will come back to retrieve

· Parker v. British Airways – All things being equal, F has superior right over OLIQ unless OLIQ manifests enough control
· LOST gold bracelet in executive lounge of airline at airport
· F not a trespasser

· Because Airline didn’t manifest any specific control he would have had to manifest more general control 

· British Airways tenants of Airport

· No restriction with respect to a group of people

· Having employees on duty may not be enough

BAILMENTS - Lawful possession of property that belongs to another

Bailor = TO
Bailee =  Receiver/Finder (w/ can be the OLIQ)

Bailor deliver the property? Or was it Constructive bailment?    Did the Bailee manifest intent to control?

A. Old Rules

1. Benefit the bailor – low duty of care

2. Mutual benefit – reasonable care

3. Benefit bailee – high duty of care

B. Modern Rules – Reasonable duty of care

1. Duty to care while in possession

2. Duty to return to TO – strict liability for misdelivery

C. Creation of a Bailment – the bailee must

1. have actual physical control over item

2. must intend to assume custody and control over it

D. Physical Control

1. Parking lots: If parking done by attendant and owner turns over key, actual control will almost always be found.  But, ‘park and lock’ lots, where owner parks himself and keeps keys, most courts have found lot never obtains actual control of car. But, if lot provides substantial attendant presence and makes implied or express assurances that security maintained, court may conclude that control has passed to lot.

E. Intent to Possess
1. Words or Actions that induce owner to place it under bailee’s control.  Where owner merely puts down coat in commercial establishment and doesn’t entrust it directly to attendant, courts have freq. Found no bailment.  But, one may impliedly represent to owner that object will be care for.  If so, presence of attendant or any other kind of knowledge on part of bailee, may not be necessary (e.g. coat rack for customers).

F. Constructive or “Involuntary” Bailment
1. When bailee does not affirmatively desire to control object but it is thrust upon him (e.g. Mislaid items)

2. Fact that OLIQ doesn’t know it is there does not prevent bailment from arising

· Theobald v. Satterthwaite – 
· MISLAID coat in beauty salon
· No change in possession (delivery) unless change in possession from one person to another

· No visibility from back room and no receptionist

· Analogous to parting with coat in restaurant – TO retains control because OLIQ have not knowingly received dominion over it BUT, this isn’t was Pollack’s essay and S. Staffordshire says about OLIQ’s in w/ they state/hold that it is not necessary for finder to be aware of the object to have control…

· Allen v. Hyatt Regency – Bailment for hire created and Hyatt liable
· Car stolen from parking garage
· Bailor’s (TO) car driven into enclosed, indoor, attended commercial garage

· Ticketed entrance

· Attendant controlling exit

· Regular security personnel to patrol premises

· Bailor did not deliver keys but he was not delivering a drivable car – he was delivering a parked car in a parking garage for the purpose of parking.

V. BONA FIDE PURCHASERS 

Exchange of goods?  Think BFP

TO = True Owner

P/S = Purchaser/Seller

BFP = Bona Fide Purchaser

 TO 


P/S


BFP

A.
GENERAL RULE:  A seller cannot convey better title than that which he holds except for the following two conditions where BFP gets more than what P/S had to sell

· P/S’s Voidable Title passes Good Title to BFP in a sale and extinguishes the rights of the TO

· Entrusted property passed to BFP can estopp TO from claiming title

Note: P/S’s rights in both voidable title and entrustment were conditioned upon TO’s superior rights

Note: Stolen goods are VOIDED titles.  A possessor of stolen goods can never convey good title, even to a BFP

B. STATUTORY ESTOPPLE – Does the UCC Apply?

2. Goods?

3. Voidable Title? 

· Transfer in good faith?

4. Entrustment?

· Is S/P merchant in goods of kind?

	§ 2-403 UCC 

i. A purchaser (MM or P/S) of goods acquires all title w/ his transferor had the power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person c voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser as power to pass good title even though
a. the transferor was deceived as to the identity of the purchaser; or

b. the delivery was in exchange for a chick w/ is later dishonored, or

c. it was agreed that the transaction was to be a ‘cash sale’, or 

d. the delivery was procured thru fraud punishable as larcenous under the criminal law

ii. Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.

iii. “Entrusting” includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to delivery or acquiescence and regardless of whether the procurement of the entrusting or possessor’s disposition of goods have been such as to be larcenous under the criminal law.


G. EQUITABLE ESTOPPEL?

1. Did the TO create the appearance that S/P had the right to convey title?

2. Did BFP rely on this appearance in the purchase?

· Did BFP make good faith effort to ensure good title?

· Policy: don’t want to reward bad faith 


H. POLICY: Need to expedite the sale of inventory by protecting buyers in the ordinary course of business

· Porter v. Wertz – Entrustment Case  
· TO = Porter
· P/S1 = VonMaker (merchant in goods of the kind)
· P/S2 = Wertz (deli worker)
· BFP Feigen Art Gallery
· Painting a good

· All things being equal, Rule says TO wins unless he is estopped by voidable title, entrustment, or equitable estopple

· There was no title so there is no voidable title

· Porter entrusted to PS1 who sold to BFP who purchased in ?good faith (not…)

· Feigen loses because he did not purchase in good faith by failing to make reasonable checks re: title AND because PS2 not a merchant in goods of the kind

· Feigen also loses on Equitable b/c TO did not create illusion that P/S1 had authority to convey title (VonMaker hung in his own home pending decision to purchase)

· Sheridan Suzuki v. Caruso Auto Sales – Voidable Title Case (needed “perfect title” b/c of NY statute)

· TO = Suzuki
· P/S = Bouton
· BFP = Caruso
· MC a good

· MC not entrusted and Bouton not merchant dealing in goods of a kind - so not entrustment

· Bouton ordinarily would have had a voidable title to pass good title to Caruso BUT…

· Another statute (UVCTA) read in conjunction with UCC w/ requires PERFECT Title (no title until certificate of title) in that jurisdiction

· Even though BFP acted in “good faith” by calling Suzuki and BFP relied on information given that title was good in making purchase – Equitable Estoppel does not create rights w/ are nonexistent – may only preclude denial of right claimed otherwise to have arisen (what does this mean?) 

ADVERSE POSSESSION

A. PURPOSE: Statutes of Limitations that eventually bar the owner of property from suing to recover possession from one who has wrongfully taken possession of the property.
B. Policy:   

1. Punish somebody for sleeping on their rights only if he should have known
2. Clearing stale titles
C. TIME REQUIREMENT – Statute of limitations
1. AP must meet elements of AP for some period of time defined by statute

2. Time does not accrue until TO has right to eject trespasser

3. When trespasser meets all elements of AP

4. When TO did and should have known of AP

· CL: OCEAN
· NY: When TO demands it (as discussed in O’Keeffe v. Snyder)
· NJ: Discovery Rule: clock does not run until TO should have known, thru due diligence, location of property held in AP (O’Keeffe v. Snyder) 

· TO’s knowledge of AP not required for time to run (Snoball Corp. v. Pope)  

5.  Disability (to protect those who cannot protect self) 
· If TO under disability – given extra time to bring ejectment action and AP period correspondingly lengthened (statutory period extended)

· Disability must exist at time AP began

· No tacking of disabilities (of TO or b/t successive owners)

· If two disabilities – w/ever lasts longest will control clock

· Types

· Under age of majority; Insanity; Imprisonment; being outside of jurisdiction

6.  Statutes giving Grace Periods – some jurisdictions extend (e.g.) 10 yrs beyond the time the disability lifts

7.  Successors in Interest– after AP begins TO conveys title

· AP will still gain title after (e.g.) 21 yr statutory period 

· clock does not restart for new TO (tacking on owner’s side)

· some states do not allow conveyance in AP – consider successor to hold void title thus clock continues to run against TO

8.  Future Interest
· If future interest already exists at time AP enters, statute of limitations does not begin to run against the future interest until it becomes possessory. (Life Tenant or Remainderman will win)

· If future interest not created until after AP enters, statute of limitations, statute of limitations clock continuous to run in favor of AP and not Life Tenant or Reminderman in fee. (AP will win) 

9.  Gaining Title by Adverse Possession: Once statute of limitations passed AP now has title to property

· Cannot AP against Government

· TO of future interest does not have actions against AP unless future interest already existed when AP enters

10.  Statutory Period
· Can only adverse possess against a PRESENT possessor’s interests.

· Fee Simple Determinable – Holder of FSD can assert AP moment condition not met and TO has right (or should know he has right) to re-enter

· Fee Simple on Cond. Sub. – Holder of FSCS can assert AP once TO demands 

11.  REQUIREMENTS – O.C.E.A.N.
· Openly: 

· visible notice to TO of AP and the world

· use of reasonable percentage of property

· measure against typical owner’s conduct – nature of land taken into conduct

· Fence not sufficient in densely pop. Area but often dispositive in rural area

· Acts towards others – AP’s conduct towards persons other than TO (limited access; sues for trespass; manifests dominion)

· Not necessary to pay taxes but in doing so helps prove dominion (note: some states taxes prerequisite)

· Continously: uninterrupted during statutory period (tacking/tolling)

· Abandonment ends statutory clock

· Seasonal Possession – nature of land use; if similar to TO’s use than clock continuous

· Lawsuit for Ejectment suspends clock but if action abandoned by TO then clock continues

· Entry by owner may interrupt clock (some states require f/u lawsuit)

· TACKING allowed where privity exists b/t transferor & transferee Transfer b/t APs must be voluntary.  Ousting/Abandonment does not equal privity.

· Exclusively: NO sharing!

· Against TO and the entire World

· Adversly: 

· hostilely against TO (not ill-will necessarily)

· Denies TO his rights inconsistent with TO’s rights and without his consent
· Cannot admit lawfulness: “yeah I know that it’s his land but I’m using it anyway…”
· TO will argue that AP was using with his permission

· Notoriously:

12.  RIGHTS OF AP

· Before end of Statutory Period

· Bring suit for trespass against 3rd party based on possessory (not title) rights

· Inferior rights to TO (TO could sue for reasonable rental amount)

· After Expiration of Statutory Period

· Gains Good Title (almost as good as one by deed)

· Easements may not be extinguished

· Not valid against government

· Not recordable (but if obtained thru judicial decision – this can be recorded)

· No need to record

· Hard to prove marketability

· Transfer must be in writing in accordance with Statute of Frauds

· Always doubt about AP’s real title

13. ANALYSIS

· Time

· Quality (OCEAN) – must meet all b/c “All things being equal TO has superior rights” and AP actually extinguishes the rights of TO

· Special Factors

· Statutes

· Paying Taxes

· Color of Title

· Disabilities

· Split Estates

· Co-Tenancy; split b/t right to possession and possession

· AP could extinguish rights of ALL co-tenants if one co-tentant ousts or sells to a stranger who moves in and APs against others

· Future Interests: split sequentially b/t present and future

· Cannot AP non-possessory rights

· Clock can run against that present possessor right but only against possessory

· Surface v. Mineral

· Owner can sell mineral rights or sovereign can split up front

VIII. GIFTS

A. Voluntary transfer of property by one person to another without consideration or compensation manifested by
B. Donors intent to transfer (divest himself of dominion and control)
C. Delivery of the possession from donor to donee
D. Donee must accept the gift
E. Present transfer: if gift is present transfer of future interest it is a mere promise of a gift and may be unenforceable and courts struggle to find a present gift when this occurs
F. Not a Condition Precedent (Will) – “I will give you this when I die”

G. Is a Condition Subsequent – “I will give this to you unless I live”

H. Inter Vivos

1. Donor not responding to any threat of death
2. Completed
3. Not Revocable

I. Causa Mortis

1. Made in contemplation of death
2. Completed 
3. Revocable 

J. Donor survives condition causa mortis
K. Donee dies before Donor
L. Donor can revoke at anytime prior to death
M. If Donor dies of different cause than one feared and generating gift
N. Delivery

1. Transfer of dominion and control from donor to donee
2. Without this people would be open to fraudulent ill-founded claims
3. Manual transfer not necessarily required to show donee deprive     himself of dominion and control 
· In re Cohn – handed letter to wife gifting stock (inter vivos) 
Held: valid inter vivos gift even though note a symbol of stock that is a symbol of cash – 2 steps removed 

· Foster v. Reiss – note to husband in drawer via hosp. Rmmate (agent for husband) c explicit instructions to gifts in house owned by wife
Held: Not valid causa mortis gift b/c wife under anesthesia, note in drawer, donor could have changed mind; husband never had possession because house was wife’s. Maybe if Telkowitz agent of husband.

Dissent: Delivery DID occur because husband HAD gifts

· Scherer v. Hyland - $17k check locked in house prior to suicide

Held: Valid causa mortis gift b/c “constructive” – husband and wife’s apt. as box containing gift and husband had only access/key; intent of donee very clear (state of mind shows intent); death from suicide more imminent than death from fatal illness; endorsed check.

4.   Delivery via 3rd person

· If 3rd person transfers to donee before donors death usually no problem
· If 3rd person fails to transfer or transfers after donee’s death – not necessarily adequate delivery
· Agent Rule: transfer to a 3rd person will constitute valid delivery only if the 3rd party is acting as an independent agent, or as agent of donee  (Foster v. Reiss – Mrs. Telkowitz). If the 3rd party is the donor’s agent, no delivery has occurred. 
5.
Constructive and Symbolic Delivery 

· Symbolic if instead of thing itself, some other object is handed over in its place
· Constructive if donor delivers means of obtaining possession and control of the object rather than making manual transfer of object itself
· Not allowed unless delivery of actual object would be impossible or impractical
· Not effective unless donor has parted with dominion and control 
· Key often adequate constructive delivery when manual transfer of boxes contents impractical or impossible
· Delivery of document sufficient with intangibles
· Documents that are closely tied with intangible treated as embodiment of claim: promissory notes, bonds, stock certificates (In re Cohn), insurance policies, savings passbooks,

6.
Property Already in Donee’s Possession 

· Inter Vivos gifts – no further acts of delivery needed
· Causa Mortis gifts – courts split
7. Written Instruments 

· Sealed – constitute sufficient delivery
· Unsealed – Courts split
· Causa Mortis gifts – courts split
8. Causa Mortis

· Courts typically hostile to gifts causa mortis 
· Impose stricter delivery requirements (death seals lips of donor)

· More likely to require actual delivery

· Takes gift out of the estate and more opportunity for fraud 

· Courts want to discourage gifts as substitutes for Wills

· Courts do, however, want to respect emergency nature of situation

D. INTENT

1.
Intent to make a present gift and present transfer
2.
Present gift of future enjoyment
· Present gift of the right to item with only the enjoyment postponed to late date.

· e.g. donor may make valid gift of a future interest subject to donor’s life estate (Gruen v. Gruen – painting gifted to son)  

E. ACCEPTANCE

1.
Bilateral transaction usually requiring acceptance – if gift benefits donee court will presume donee intended to accept
2. Present gift of future enjoyment
· Present gift of the right to item with only the enjoyment postponed to late date.

IX. FREEHOLD ESTATES

A. Feudalism – economic structure of 13th-15th century England
1. All Land owned in first instance by King

2. Gave possession of land parcels to Lords/Barons (demesne)

3. Lord/Barons had corresponding obligations

a) In capite – tenant who held immediate to King

b) Tenant in demesne – tenant at bottom of scale who looked most like owner

c) Mesne Lords – tenants between tenant in demesne and King

4. Each successive tenant owed immediate one above some type of service (intrinsic)
5. If one tenant failed to do service, one above could have claim to land held by tenant in demesne (forinsec)

6. If this happened, tenant in demesne could have action against to violating tenant thru Writ of Mesne
7. Subinfeudation: each lord then had right to give possession of parcel to an underling, in return for service.

a) Vassal: person receiving possession

b) Tenure: Vassals holding of land

c) Vassal could in turn create new tenure (tenures within tenures)

8. Statute Quia Emptores: Gave tenants (those who held tenure) right to convey their interest in property without penalty but forbade subinfeudation (prevented new tenures from being created)

· A holds property of the king. A grants tenure to B in 1290.  After 1290 B could convey his interest in the property to C. C would then hold his tenure from A (not B). 

9. Forms of Tenure

a) Knight Service – military service for use of land (honorable)

b) Sergeanty – services of personal nature (cooking; doing books)

c) Frankalmoin – ecclesiastic services (pray for the Baron)

d) Socage – catch all term free from burdens of other types of tenure.  Service that was certain and fixed and usually in form of money

10. Copyhold Tenure

a) Vellein Tenant – those who cultivated food for lord’s demesne in return for his land holding.  Later paid lord a rent instead of growing food and Lord would pay somebody else to cultivate.
b) Copyhold Tenant was Vellein’s successor.  Rid of all traces of servility
· Acquired interest in property comparable to socage tenure
· Obtained recognition and protections from King’s courts
c) By 1925 most land held by socage and copyhold tenure as well as ancient demesne.
11. Law of Property Acts, 1922 and 1925

a) Simplified system by converting copyhold and ancient demesne into FREEHOLD TENURE

b) Sergeanty retained
c) Escheat – right of a lord to take the land of his tenant who had died intestate without leaving heirs abolished and replace by a right in the Crown to take land as bona vacantia
12. Tenure in the United States

a) Existed in the 13 colonies

b) Persons receiving colonial lands from king free to subinfeudate (as did family of Wm Penn)

c) Responded by development of statutes (e.g. Statute of Uses)

d) Inheritance Taxes

13. ESTATE: Stems from Tenure System
a) Defined: an interest in land which has two characteristics
(1) Is or may become possessory

(2) It is measured in terms of duration Rest. § 9

b) Distinguished from Easements and restrictive covenants – not an estate because they cannot be possessory
c) Meaning of Duration – ownership may be split into 2 or more time periods.

· O = owner in fee simple (outright owner)

· O bequeaths “to A for life, remainder to B; but if B dies without issue, then to C

· As soon as O dies, A, B, and C all acquire estates

· A’s is present

· B’s and C’s are future (not now possessory)

14. FREEHOLD AND NON-FREEHOLD ESTATES

a) Seisin: in Middle-Ages a person had seisin if he had

(1) possession and

(2) one of certain types of claims to what might roughly be termed ownership
b) Seisin and Freehold Estates: 

(1) one who had both a freehold estate and possession had seisin of the land
(2) one who had a non-freehold estate could not have seisin
c) Freehold Estate 

(1) Fee Simple – absolute or defeasible

(2) Fee Tail

(3) Life Estate

d) Non-Freehold Estate 

(1) Estate for Years (e.g. 20 yr lease)

(2) Periodic Estate (month to month)

(3) Estate at Will

(4) Estate at Sufference

e) No new estates creatable-Apart from freehold and non-freehold estates listed above, no new estate may be created

f) Chain of Title – sequential links between various owners of a parcel.
(1) Most parcels in America traces back to US Govt. patents

(2) Federal govt titles trace back to “discovery” and conquest

(3) Native American titles: American courts have held that while Native Americans had possession they did not have title (Johnson v. M’Intosh)
g) Chain of Title – sequential links between various owners of a parcel.
(1) Most parcels in America traces back to US Govt. patents

(2) Federal govt titles trace back to “discovery” and conquest

Native American titles: American courts have held that while Native Americans had possession

	PRESENT POSSESSORY
	FUTURE INTERESTS

	A gets
	O (Grantor) gets
	B(Grantee) gets

	FEE SIMPLE ABSOLUTE

· Default mode if language ambiguous b/c courts want one person to hold all interest

· Inheritable

· May convey
	Nothing


	Nothing



	LIFE ESTATE

· Not inheritable
· May convey during lifetime of Grantee

	REVERSION

· O’s reversion is stronger than B’s contingent remainder.  If O conveys contingent remainder to A who has an interest.  A’s interest plus the reversion could destroy O’s contingent interest. Doct. of Destructibility
	REMAINDER

· Contingent –beware Doctrine Destructibility from Merger
· Vested – when condition met
Subject to RAP

	FEE SIMPLE DETERMINABLE

· Inheritable

· May convey

· Adverse Possession measured from time condition is broken


	POSS. OF REVERTER

· self-executing

· “as long as”

· no language regarding reverter

	Nothing



	FEE SIMPLE ON CONDITION

SUBSEQUENT 

· Default mode b/c courts despise forfeitures of property

Adverse Possession measured from time of action for ejectment
	RIGHT OF RE-ENTRY

· requires affirmative action by O

· “but if”

· language in deed re: re-entry

	Nothing



	FEE SIMPLE ON EXECUTORY LIMITATION

Sets up future interest in 3rd party
	EXECUTORY INTERESTS
	EXECUTORY INTERESTS

Subject to RAP


B. POSSESSORY ESTATES

1. FEE SIMPLE ABSOLUTE:

a) Default Possessory Estate if Language Ambiguous

b) Most unrestricted estate and of infinite duration

c) Restrictions on Use

(1) Cannot use property in violation of known zoning rule
(2) Cannot use property in way constituting nuisance to adjoining landowner
d) Inheritability

(1) Inheritable under intestacy statutes
(2) If O dies without direct descendants - collateral relatives will inherit property
e) Words needed to create

(1) Common law extremely restrictive – could only be conveyed inter vivos by use of magic words “and his heirs” – without “heirs” merely created a life estate.  (Cole v. Steinlauf –unmarketable title b/c D did not use “heirs” when conveying title)
(2) Applies only to conveyances (inter vivos transfers) and not to bequests in a will – in this case, a grant made simply “to A” would suffice to give A a fee simple
(3) Statutory Abolishment of requirement –most states (except Me. and S.C.) have abolished required use of “and his heirs”.  
f) Meaning of “and his heirs" – Words of Limitation

(1) Does NOT mean that O’s heirs obtain any interest from conveyance

(2) O can convey property to A and upon O’s death heirs get nothing

(3) Words of Limitation – describe estate being transferred

(4) Words of Purchase – indicates who is getting the estate

2. FEE SIMPLE DEFEASIBLE: unreasonable restraint on alienation unconstitutional
a) Determinable (FSD)—durational words—“so long as”
(1) Self-Executing
(2) Words of duration - “as long as”
(3) no language necessary following words of duration
b) On Condition Subsequent (FSCS)
(1) Default mode if language of the deed ambiguous – b/c courts despise forfeiture
(2) Requires grantor’s affirmative action 
(3) “but if…O has right to re-enter”
c) Subject to Executory Limitation (FSXL)
(1) Sets up Executory Interest in 3rd person
(2) upon occurrence of stated event, is automatically divested by (EI) in a grantee
3.  LIFE ESTATE (LE—alienable por autre vie (A’s life)
a)  “to A for life”
b) Inheritable (por autre vie - for the life of A)

c) May Transfer (por autre vie - for the life of A)

C. FUTURE INTERESTS

1. Fee Simple Absolute NO future interests

2. Life Estate creates

a) Reversion in O (grantor)

b) Remainder in B (third party/grantee) – waits until previous estate ends
(1) Contingent Remainder

(a) Transferee is unborn or unascertainable

(b) Condition Precedent that must be satisfied before transferee may come into possession

(c) Will only vest if condition met

(d) may or may not vest

(e) O always has the reversion

(f) Attribute of destructibility

· At Expiration of prior estate b/c of failure to vest

· At Expiration of prior estate b/c of merger (O’s reversion or poss. of reverter conveyed to A who conveyed a portion of his interest to B who has a cont. remainder.  O’s interest plus A’s interest is merged into fee simple and destroys B’s cont. remainder)

· By termination of prior estate by forfeiture (early common law)

(g) Doctrine of Destructibility: a contingent remainder is destroyed unless it vests at or before the termination of the preceding estate.  If remainder is destroyed, then, at the expiration of the preceding estate, the next vested estate comes into possession.  This is usually the reversion.

(h) Gifts to a Class

O to A for life, then to A’s kids and their heirs

· A has life estate

· Cont. Remainder in fee in favor of A’s unborn kids

· If 1 kid born, entire class vests and is subject to open (more kids can be born or kids can die thus changing shares in gifts)

(2) Vested Remainder 

(a) grantee must be born and ascertainable

(b) indestructible

(c) If condition precedent - MET

(d) No condition other than expiration of preceding estate that must be met

(e) Alienable inter vivos

(f) Inheritable

(g) Devisable
3. Fee Simple Determinable creates

a) Possibility of Reverter in O (grantor)

(1) Self-executing

(2) “as long as” – no language necessary to follow

(3) Adverse Possession measured from time condition is broken

FUTURE INTERESTS continued…

4.  Fee Simple Condition Subsequent creates

a) Right of Re-entry in O (grantor)

(1) Default future interest if language ambiguous b/c courts hate forfeitures

(2) Requires affirmative action by O to re-enter

(3) “but if….O has the right to re-enter”

(4) Adverse Possession measured from time of action for ejectment

5. Fee Simple on Executory Limitation creates

a) Executory Interests in B (third party/grantee)

b) Executory Interests in O (grantor)

c) How probable is it that EI will become possessory? Think Rule of Perpetuities

(1) Default future interest if language ambiguous b/c courts hate forfeitures

(2) Requires affirmative action by O to re-enter

d) Shifting: Possession goes from A to B

e.g. O to A and his heirs, but if the land is ever not farmed, to B and his heirs

e) Springing: Possession goes from O to B

e.g. O to A and his heirs, then one yr after A’s death, to B and his heirs

6. Prior to 1536

a) Rule 1: Only expirable estates could be followed by a future Interest in Grantee (Life Estate or Fee Tail)

b) Rule 2: The future interest created in B must be capable of taking effect immediately upon expiration of the preceding estate (no springing)

Good: O to A for life, then to B and his heirs

Bad: O to A for life, and one yr later to B and his heirs

c) Rule 3: The future interest created in B must not take effect before the expiration of the preceding (“but if” language interpreted to prematurely cut off previous estate and thus impermissible; “if” okay)
d) The Statute of Uses:  Prior to 1536, these types of future interests would not have been permitted.  This statute allowed for the creation of Executory Interests

7. Doctrine of Waste: protect holders of future interests—possessor can’t use in way that unreasonably interferes w/ future interest expectations. creates

a) Affirmative waste—injurious acts (eg. Open Mine) 
b) Permissive waste—failure to maintain property
c) Ameliorative waste—may increase value but changing nature of property
D. RULE AGAINST PERPETUITIES

1. Common Law Rule (1700): No interest is good unless it must vest, if at all, not late than 21 years after some life in being at the creation of the interest (TG)

a) Destroys future interests that do not vest “soon enough”
b) Limits impact of future interests by restricting enforceability
c) Requires 2 things:
(1) The future interest vests
(2) The future interest vests soon enough
2. Purpose:

a) Prevents O from controlling disposition of property for too long after original conveyance
b) Represents belief that property best utilized when living (rather than dead) control its disposition
3. ONLY INVOLVES FUTURE INTERESTS IN GRANTEE

CONTINGENT REMAINDERS & EXECUTORY INTERESTS
a) All present possessory estates satisfy RAP b/c possessory interests are VESTED from moment of TG (FSA; FSD; FSCS; FS on EL; LE’s)
b) 3 future interests in grantor satisfy RAP b/x interests VESTED from moment of TG (reversion; poss. of reverter; right of re-entry)
4. Beginning Point: TG

5. End Point: set according to lives of persons who are alive at TG (“lives in being” or “measure lives”)

a) Prevents O from controlling disposition of property for too long after original conveyance
6. Common Law Rule of Proof:  Can you guarantee at TG that contingent interest will vest within 21 years of the death of the measured life? 

a) If yes; grant is good
b) If no; grant is void (when is determined by year grant made whether CL or STAT)
(1) AT THE TIME OF THE GRANT (Common Law) theoretically based

(2) Otherwise, statutorily defined

· NM Stat. Ann. 47-1-17 (1981-1992): 21 yrs after death of measured life but based on actual vesting or failure to vest

· NM Stat. An 45-2-901 (1992 –present): 90 yrs after death of measured life but based on actual vesting or failure to vest

7. If RAP violated 

a) Granted future interest to grantee fails – void
b) Present possessory interests DO NOT fail – Must work backwards to where the grant makes sense to determine the state of the grant

…………………………Examples next page

	O to A and her heirs as long as liquor is not served on the premises, then to B and his hires in fee simple. (A and B are alive)

Step 1: What is the state of the grant?

A has Fee Simple on Executory Limitation

B has an Executory Interest in Fee Simple
Step 2: Are there contingent remainders or executory interests (future interests in grantee)?  Yes
Step 3: Apply RAP rule of proof (will the cont. remainder or EI vest, if it vests at all, within 21 yrs of the measured life?)  No

Step 4: What is the current state of the grant?

A has Fee Simple Determinable

B’s interest is void

O has possibility of reverter

WHY?

O to A and her heirs as long as liquor is not served on the premises, then to B and his hires in fee simple. (A and B are alive) this sentence makes sense – so condition attaches to A and thus is part of A’s grant





verses
O to A and her heirs as long as liquor is not served on the premises, then to B and his hires in fee simple. (A and B are alive) this sentence does not make sense



	O to A and her heirs, but if liquor is ever served on the premises, then to B and his hires in fee simple. (A and B are alive)

Step 1: What is the state of the grant?

A has Fee Simple on Executory Limitation

B has an Executory Interest in Fee Simple
Step 2: Are there contingent remainders or executory interests (future interests in grantee)?  Yes
Step 3: Apply RAP rule of proof (will the cont. remainder or EI vest, if it vests at all, within 21 yrs of the measured life?)  No

Step 4: What is the current state of the grant?

A has Fee Simple Absolute

B’s interest is void

O has nothing

WHY?

O to A and her heirs, but if liquor is ever served on the premises, then to B and his hires in fee simple. (A and B are alive) this sentence does NOT makes sense – so condition attaches to B and thus is part of B’s grant 




 
verses
O to A and her heirs, but if liquor is ever served on the premises, then to B and his hires in fee simple. (A and B are alive) this sentence makes sense- it’s the trigger that causes shift to B



	O to A for life, then to B and his heirs, but if liquor is ever served on the property by B or one of his successors, then to C and his heirs

Step 1: What is the state of the grant?

A has Life Estate

B has a vested remainder in FS on Executory Limitation

C has Executory Interest in FS
Step 2: Are there contingent remainders or executory interests (future interests in grantee)?  Yes
Step 3: Apply RAP rule of proof (will the cont. remainder or EI vest, if it vests at all, within 21 yrs of the measured life?)  No

Step 4: What is the current state of the grant?

A has Life Estate

B has a vested remainder in FS

C’s interest is void

O has nothing

WHY?

O to A for life, then to B and his heirs, but if liquor is ever served on the property by B or one of his successors, then to C and his heirs this sentence does NOT makes sense – so condition attaches to C and thus is part of C’s grant 




 
verses
O to A for life, then to B and his heirs, but if liquor is ever served on the property by B or one of his successors, then to C and his heirs

this sentence makes sense- it’s the trigger that causes shift to C



X. CONCURRENT OWNERSHIP – an estate shared by two or more people who have the simultaneous right to simultaneous possession

A. JOINT TENANCY

1. Single/Unified interest in the whole

2. Each joint tenant has exactly same rights in the property

3. Right of Survivorship
a) If A, B, and C have joint tenancy and C dies, then A and B become survivors of entire interest.  If B dies, then A is sole survivor in fee simple absolute

b) Cannot leave interest by will

c) Nothing passes intestacy to heirs

d) Creditor of one joint tenant does not have rights against interest of the other joint tenants.  Survivors usually take property free and clear unless statute that preserves attachment, mortgage, or other lien

4. Four Unities

a) Unity of Interest: must have identical interests.  One cannot have ¼  and the other have ¾  shares; One cannot have ½ Life Estate and the other ½ Fee Simple

b) Unity of Title: must each acquire title by same deed or will

c) Unity of Time: Must vest at the same time; thus A in Fee Simple could not, at common law, directly create a joint tenancy in himself and another (A to A and B as joint tenants) b/c B’s interest would vest later than A’s interest

d) Unity of Possession: all joint tenants have a right to possess entire property subject only the same right of occupancy by other tenants.

5. Creation of Joint Tenancy

a) Common Law presumption as default estate unless clear intent to establish otherwise (arose from fact that joint tenancy includes right of survivorship and more desirable to feudal lord to keep obligations owed limited to less people).  PRESUMPTION NOW TENANCY IN COMMON

b) Usual and clearest phrasing: “to A and B as joint tenants with right of survivorship, and not as tenants in common.”
(1) To A and B “jointly”: most courts have held term jointly as ambiguous, and presumption in favor of tenancy in common applies

(2) “To A and B and the survivor and his heirs”: courts divided as to interpretation. Some courts hold as follows

(a)  Joint Tenancy in Fee Simple – Right of survivorship can be destroyed

(Palmer v. Flint)
(b)  Joint Life Estate, with contingent remainder in fee simple – Right of survivorship CANNOT be destroyed

c) Conveyance by A to A and B
(1) Violates Unity of Time and Title
(2) At Common Law: Conveyance to “Straw Man” A would first need to convey to “straw man” C who would then convey to A and B.
(3) Modern view allows direct creation thru statutes or case law
d) May also be created in personal property e.g. Joint Bank Accounts
6. Doctrine of Severance (will normally result in creation of tenancy in common)
Note:  as it results in termination of right of survivorship, applies only to joint tenancies and NOT to joint life estates with contingent remainder in fee to survivor

a) Conveyance by one joint tenant: 

	When Two Joint Tenants

A and B are Joint Tenants

A conveys his interest to C

B and C are Tenants in Common
	When > Two Joint Tenants

A, B and C are Joint Tenants

A conveys his interest to D

B and C are Tenants in Common

D is a Joint Tenant with Tents. in Comm.


	When > 2 JT’s and one conveys to another JT

(Jackson v. O’Connell)
A, B, and C hold as Joint Tenants

A conveys her interest to B (severing that share of joint tenancy)

B and C have 1/3 interest as tenants in common (can pass by will)

B and C have 2/3 interest as Joint Tenants (cannot pass by will)

If B dies and wills her interests to her 4 P’s

Can only inherit the 1/3 interest in tenancy in common 

Each P gets ¼ of 1/3 (or 1/12) of the estate


	Conveyance to one’s self when A and B hold as Joint Tenants

A wants to will property to X (cannot do this in Joint Tenancy)

Executes deed to herself for undivided ½ interest

Deed states purpose of grant to sever joint tenancy

Simultaneously executes will leaving her ½ interest to X

A then dies

May suffice to terminate joint tenancy since A always had power to sever tenancy, allowing her to do this by grant t herself does not enlarge her powers.


b) Partition: Equitable action

(1) dividing up and distribution of the land (partition in kind) or the sale of land and distribution of proceeds.  Either by agreement or court order at request of one party

(2) Partition in Kind preferred method by courts but if not possible will partition by sale

c) Granting of Mortgage: depends on particular state

(1) Title Theory States: granting of mortgage deemed to transfer title to property to mortgagee; mortgage thus severance since it is a conveyance and right of survivorship destroyed 

(2) Lien Theory State: Most states follow this theory: mortgage deemed merely security for repayment and not transfer of title: does not act as severance and right of survivorship not destroyed.

d) Lease: Most states hold Not a severance and right of survivorship not destroyed

e) Contract to Sever: e.g separation agreement

f) Contract to Sell: when executed by all joint tenants severs tenancy even before title actually transferred 

g) Wrongful Acts: by one joint tenant to other may cause severance

7. Abolition in Few States

a) Georgia and Oregon: joint tenancy completely abolished

b) Other states: joint tenancy exists but right of survivorship abolished or required to be expressly provided for in creating instrument

8. Powers

a) Joint Tenants may agree b/t or among themselves s to the use to be made of common property, as for exclusive use of property by one of them or the division of the income from the property (Miller v. Riegler) 

B. CO-TENANCY (TENANCY IN COMMON) – DEFAULT Concurrent Tenancy

1. Individual/Separate undivided interest in the whole in proportion to his/her interest

2. Only ONE Unity Required – Unity of Possession: each tenant in common entitled to possession of whole property subject to same rights in other tenants
3. May Receive their interests at different times and by different conveyances: b/c unities of time, title, and interest not required
4. May have unequal shares: A may hold an undivided ¼ interest and B an undivided ¾ interest; A may hold undivided ½ life estate and B an undivided ½ in fee simple

5. Presumption of Equal Shares if conveyance does not state size of interest of each tenant in common, May be rebutted with evidence.

6. NO Right of Survivorship

a) Each tenant takes share as individual – consequently, each tenant in common has right to make testamentary transfer of his interest

b) If dies intestate; interest will pass under statutes of descent

	A Dies Intestate


                         B ½                                        C ½ 

B and C own undivided interests in the whole (each owns ½ of everything)

        D ¼                      E ¼     B dies intestate (No right of survivorship in C)                                        




7. Right to Convey or Lease
8. Creation

a) “O to A and B and their heirs as co-tenants, not joint tenants, and without the right of survivorship”
b) By action of parties: O to A and B as tenants in common

c) Operation of Law: Intestacy – where intestacy statute specifies that two persons are t take an equal interest as co-heirs, they take as tenants in common

d) If dies intestate; interest will pass under statutes of descent in Co-Tenancy

9. Partition (equitable action)

a) Partition in Kind – preferred method by courts but if not possible

b) Partition by sale

XI. MARITAL INTEREST

A. Common Law
1. Husband and wife have separate property.  Ownership given to spouse who acquires property.

2. Uniform Marital Property Act
a) Property acquired during marriage from earnings of spouses is marital property.

b) Property acquired before marriage or acquired by gift, devise, or inheritance is separate property.

c) Each spouse owns ½ undivided interest in marital property as soon as acquired.

3. Divorce—spouse’s property remained w/ whoever had title.

4. Death

a) Under Will or Intestate: Elective share = spouse can choose not to take under will and take forced elective share (1/3 or 1/2, depending on the state)

b) Intestate: 1/3 or ½ (depending on State) and in Co-Tenancy with others (not joint)

B. Community Property (AZ, CA, ID, LA, NV, NM, TX, WA)

1. Property acquired during marriage is community property.

2. Property owned before marriage or property acquired during marriage by gift, devise, or inheritance are separate property.

3. Earnings of each spouse during marriage is community property

4. Presumption of community property—must prove by preponderance of evidence that it’s separate property.

5. Divorce

a) Equal division of community property (CA, NM, LA)

b) Equitable division.

6. Death

a) Each spouse has power to dispose by will of ½ community property.

b) No right of survivorship.

c) Intestate

(1) Spouse (CA, ID, NV, NM, WA)

(2) Descendants

(3) At death of one spouse, entire C/P gets “stepped-up” tax basis.

7. Conveyance—neither spouse acting alone can convey undivided ½ share of C/P except to other spouse.

8. Dissolution by Divorce

a) Time rule = property acquired after agreement to separate does not constitute marital property.

b) However, property received after agreement to separate or filing date can be included if property is a form of compensation for services performed by a spouse during marriage.

c) Reimbursement alimony (for spouse’s support that benefits other in obtaining professional degree)

(1) Professional degree is marital asset subject to equitable distribution, which is value of additional earnings that could be expected during his lifetime.

(2) No compensation for working spouse.

(3) Working spouse entitled to expenses paid by her to obtain professional degree of the other.

XII. NUISANCE

· Two Questions:

1. Is there a nuisance?

2. What are the damages?

B. Public: an interference with a right common to the general public

1. Largely a question of scale (how many folks does it impact)

2. Any regulations defining?

C. Private: an interference with a private landowners use and enjoyment of his land

1. Must be substantial (more than inconvenience)

a) Personal injury/health problems

b) Property physically damage

c) Unpleasant smells, noises only if a person in the community of normal sensitivity would be seriously bothered

D. Defendant’s Conduct

1. No strict liability – must show D’s conduct was intentional, negligent, or abnormally dangerous

2. Intentional – most claims arise out of intentional conduct when D knows with substantial certainty that such interference will occur.  (eg. Factory need homes)

3. Unreasonableness – even if intentional, must show D’s conduct unreasonable

a) Zoning
b) Character of Neighborhood
E. Defenses

1. Coming to the Nuisance (plaintiff assumed the risk)

a) Not an absolute defense – merely one factor in evaluating reasonableness

b) Locality – likely to be defense if D’s conduct suitable for the area (Spur Industries v. Del Webb Dev.)   

F. Remedies

1. No Remedy
· Yes nuisance but too bad no remedy 

· alternative to get to same result is characterizing it as No Nuisance

· Could try to bribe nuisance causer by voluntarily offering to pay 

· Problem: once you say “nuisance” there should be a remedy”

2. Compensated Injunction (Spur v. Del Web)
· Nuisance Sufferer pays to get injunction

· Problem: making sufferer pay to get back to status quo that he is entitled to in the first place

3. Damages

· Nuisance sufferer gets paid but no injunction

· Problem still remains

· Problem: gives creator of nuisance sovereign power to condemn (reverse condemnation). Forces sufferer to accept his loss and take the $ thus creator has created a servitude whereby he has right to bother sufferer with nuisance

4. Injunction

· Nuisance creator enjoined

· Must show that the harm to sufferer actually outweighs the utility of D’s conduct

· Could bribe sufferer

· Problem:  loss of jobs created by complaint of perhaps one community member – everybody may not agree that this is a good trade.

· Spur Industries v. Del Webb Development – D operated cattle feed lot X many yrs. in completely rural area outside of Phoenix.  P, a developer, builds development on adjoining property.  HELD: Compensated Injunction; Del Webb (P) has come to the nuisance and if its interests only ones at stake, it would not be entitled to an injunction.  But since rights of innocent 3rd parties also involved, Spur Indust. enjoined from operating feed lot and forced to move but Del Webb needed to pay Spur for its costs in moving.

· Boomer v. Atlantic Cement – D operated large cement plant.  Action for injunction by neighboring landowners alleging injury to property from dirt, smoke and vibration.  HELD: Damages but No Injunction b/c benefit of D’s activity > harm it created to neighbors.  Should not try to solve policy issues thru nuisance law.  

· Rose v. Chaikin – action to enjoin privately owned windmill.  HELD:  Injunction Noise offensive to people of normal sensitivity; Noise impossible to escape b/c of proximity of homes; physical impact on p’s significant (dizziness; loss of sleep; anxiety); windmill runs almost constantly; social utility of windmill < than harm.
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