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Property I


Property law is understanding rights and restrictions

I. PROPERTY:  WHAT IS IT?

A) An interest that the law will enforce against infringement by others.

B) Possession v. Title

1) Possession = has dominion or control over property

2) Title = Ownership

C) Bundle of Rights that change & have limitations:

· Not absolute

· Possession

· Use

· Transferability

· Devisability—can be divided

· Inheritability

· Mineral Rights

· Right to Exclude (maybe)

D) Real Property—land; real estate
E) Personal Property—everything else you can own

II. THEORETICAL PERSPECTIVES:  WHY PROPERTY?

	Hume/Bentham
	Dominant view = “property is whatever society says it is”; whoever controls the law, controls property; how do we best use the land for the most benefit, use resources for the greater good (utilitarian)

	Locke
	Mixing labor with possession = property ownership IF there is enough land for everyone—values natural law

	Posner
	Fairness and economic efficiency most important; exclusivity & transferability; universality (everything is owned)

	Bunge
	Lakota natural law, earth needs protection—don’t waste it; Land is alive; cannot own something that is alive

	Blackstone
	Genesis (1st to use), divine rt. (God granting it), necessity for agriculture & occupancy, leisure, order, civil institutions, and progress 


III. LAWYER’S SKILLS
A) Counseling

B) Advocacy

C) Decision-Making

D) Learning to Synthesize Documents

IV. ACQUIRING INITIAL PROPERTY RIGHTS (property that has never been owned before)—Where Does Property Come From?

A) Acquisition by “Discovery” and “Conquest”

1) Discovery (First Occupancy)—the finding of “uncharted” lands

DOCTRINE OF DISCOVERY:  European nation didn’t include the Indians in their consensus w/discovery doctrine, so even though the Indians discovered the land, first, they were exempted from owning it according to the Europeans.

(a) Johnson v. M’Intosh (1823)—Both parties claim a rt. to the same parcel of land.  Neither party actually occupied the land.  Johnson (P) claims the land was purchased from the Indians and M’Intosh (D) claims the land was a grant by the gov’t.  Ct. found in favor of M’Intosh b/c of theory of DISCOVERY.  According to Justice Marshall, “Discovery gave an exclusive rt. to extinguish the Indian title of occupancy, either by purchase or by conquest.”  The ultimate title to the property is vested in the U.S. by rt. of discovery and by the rt. of the conqueror.  Indians have a rt. of occupancy, but not ultimate title. 

(b) POLICY:  Discoverers saw compensation in exchange for religion.  Protected Anglo rights.  

2) Conquest—taking of possession by force

(a) U.S. v. Percheman (1833)—Cessation (giving over of something) doesn’t affect private title; when civilized nations are conquered via treaty v. conquest, citizens retain personal property rts.

(b) POLICY:  Sense of justice would be “outraged” if private property should generally be confiscated

3) Aboriginal ownership
(a) Tee-Hit-Ton Indians v. U.S. (1955)—Indian occupation of land w/o gov’t recognition of ownership creates no rts. against taking or extinction of the U.S. protected by the 5th Amendment or any other principle of law.  U.S. does Not have to compensate Tee-Hit-Tons.

(b) POLICY:  There were only 65 people (the Tee-Hit-Tons) using 365 thousand acres of land and ct. says that that is just too much land for 65 people to be possessing.

(c) Sovereign has to pay you for the land that they take from you (unless you don’t have title to your land; if you just have aboriginal ownership, this doesn’t entitle you to compensation)

(d) “In the Spirit of Reverence”—There has to be respect for boundaries of cultures; Indians’ land is not a bundle of rights, but rather a bundle of obligations; there’s a clash of values/cultures; need “ecocultural restoration”—meaning eco for land and cultural restoration; “ethnocide” is being manifested here
B) Acquisition by “Capture”

First person to take possession of a thing owns it, defined by occupancy.  Corporal possession = being able to pick it up & put in your hands

1) Rule of Capture/Occupancy
(a) Intent to ctrl. the object or animal

(b) Actual ctrl. of the object or animal (ctrl. need NOT be absolute)

(c) Deprivation of natural liberty

(d) Mere pursuit does not equal occupancy; cannot abandon
2) Wild Animals—property in wild animals is acquired by occupancy

(a) Pierson v. Post—Post is hunting a fox in a public wasteland area w/his hunting dogs.  Pierson, the saucy interloper, intercepts and kills fox.  Post sues for fox and wins.  Pierson appeals and wins.  Mere pursuit gave Post no legal rt. to the fox.  Fox became property of Pierson b/c Pierson killed him (deprived him of natural liberty).  POLICY:  Both Majority & Dissent agree on goal = to kill foxes; diff. was on how to promote that policy

(b) State v. Shaw—Shaw and others stole fish from another person’s net.  The court ruled that since the fish were confined in nets, from which it was not absolutely impossible for them to escape, yet it was practically impossible for them to escape, the owners of the nets brought them under their pwr. and ctrl. and maintained their ctrl. showing an intention not abandon them to the world at large.  Therefore, the owner of the net had deprived them of their natural liberty.

3) Natural Gas
(a) Future resources can be accessed by another, and the only precaution one may take is to attempt to keep the resources

(i) Gas in ground is wild/ownerless

(ii) Extraction/containment = sufficient control

(iii) Barnard v. Monogahela Natural Gas Co.—Two parties owned adjoining lots where under lie oil and gas.  The first party was extracting the oil and gas.  The other party did the same.  The court ruled that gas and oil are wild, or fugitive, and belong to the capturer.  How can a neighbor protect his rts. to oil and gas?  He can only do the same.

4) Note:  Private v. Public Property (Pierson & Shaw on Public land; Barnard on Private law)

C) Acquisition by “Creation”

GENERAL RULE:  A person can acquire property through creation/ideas 

1) Labor and Investment (Unfair Competition)

(a) Misappropriation—Someone else is trying to appropriate your work (others want to reap what you sow); requires an element of dishonesty (knowing that you are taking someone else’s stuff)

(i) GENERAL RULES:

(1) Cts. will sometimes protect labor against unfair competition.  Must look w/”particular reference to the character and circumstances of the business” INS
(2) Is this something that Federal copyright law protects or is this under unfair competition?  Federal law preempts misappropriation claims.

(ii) INS v. AP—AP sues INS for copying the news.  (NOTE:  This case is based on unfair business competition, NOT dealing w/copyright laws b/c news cannot be copyrighted.)  Ct. protected AP against pirating by developing a branch of unfair competition law known as misappropriation; AP had a quasi-property interest in the news it had gathered and could stop competitors from using it until its commercial value as news had passed away.  In the Ct.’s view, the INS was reaping where it had not sown and appropriating to itself the harvest of others.  Unless such practices were stopped, the Ct. reasoned no news services could stay in business; POLICY:  Reward labor so copier LOSES

(1) ELEMENTS of misappropriation claim under INS v. AP
a. Profit involved

b. Injury (by act of one, is it hurting the other?)

c. Originator of compilation

d. Copied by competitor

e. Involves labor & skill that is salable for $

(iii) Cheney Bros. v. Doris Silk Co.—Copier wins, differs from INS v. AP!!  Doris makes silk patterns; they are copied by Cheney.  Doris sues for protection for a year to protect his seasonal patterns.  Ct. denies protection and dismisses the case stating that “to prevent imitation [of chattel] gives the author a pwr. over his fellows vastly greater, a pwr. which the Constitution allows only Congress to create.”  

POLICY:  Imitation  of products is what creates and allows for needed competiton.  Preventing a competitor from imitating a product would be “to set up a monopoly,” according to Judge Learned Hand.

(iv) Downey v. General Foods Corp.—Downey (P) sues D to recover damages for the alleged misappropriation of an idea.  P calls Jell-o “Mr. Wiggle” or variations of it; P sends idea to D, but D never looks at idea and D had already used variations of “Mr. Wiggle” in the past; the idea of “Mr. Wiggle” cannot be protected as P’s property b/c it was not “original and novel.”

GOAL:  To promote competition

2) Trademark (developed as part of the law of unfair competition)
(a) Trademarks include any word, symbol, device, or combination thereof.  Protects name, symbol, images, or type of packaging that identify a particular company or product line, so long as do not violate “functionality doctrine”

(b) Trademarks are FOREVER (unlike copyright/patent, which expire over time to balance innovation and rt. of ideas)

(c) Lanham Act:  Federal Trademark Act of 1946—allows trademarks to be registered 

(i) To register must:
(1) Assert that you are currently using mark in connection w/business OR

(2) Plan to do so shortly (24 months)

(ii) Cannot register:
(1) Geographic names

(2) Primarily surnames (unless like Ford)

(3) Immoral marks (i.e. Redskins)

(d) Qualitex v. Jacobson Products Co.—Color of a Trademark

(i) Color in this case can be trademarked b/c it was a “secondary meaning” of the quality of that company; it distinguished the product from other similar products (green-gold color on the pads sold to dry cleaning firms)

(ii) Colors cannot be trademarked when the color is a function of the product OR the color is already being used by others before your first use

(e) POLICY:  Trademarks protect against:

(i) Dilution of the distinctive quality of the mark; protects consumers against confusion

(ii) Tarnishment—another company sells inferior products

(iii) Blurring—distinctive mark loses association

(f) CON:  only a limited # of colors, symbols, designs, etc.

3) Anticybersquatting Consumer Protection Act (ACPA)

(a) This law prohibits anyone from registering or using a domain name “w/bad faith intent to profit from another’s trademark.”

4) Copyright

(a) Copyright Act/Federal Statute protects “original works of authorship” that are “fixed in tangible medium of expression” 
(i) Original = Independently created by author AND some minimal degree of creativity

(b) Protects owners = authors, except under hire; Protection EXPIRES 

(i) Protection for author = life + 70 years, OR

(ii) W/respect to works for hire, 95 from publication OR 120 years from date of creation 

(iii) Exclusive rights to copy, distribute, perform, or display those works publicly and can make derivative works from them

(c) What can/cannot be copyrighted?

(i) Facts CAN NEVER be copyrighted

(ii) Compilations CAN be copyrighted IF fit w/in meaning of “original”

(d) Contributory infringement—a D who helps another violate copyright laws

(e) Fair Use—Exception to Copyright Act

(i) The “fair use” exception allows copying copyrighted works for purposes such as “criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research….”

(ii) In determining whether a use is a “fair use,” the statute requires courts to consider a nonexclusive list of factors, including “(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the amt. & substantially of the portion used in relation to the copyrighted work as a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted work.”

(iii) There is a Constitutional question of fair use dealing with the 1st Amendment (Freedom of Expression).  Congress cannot violate 1st Amendment.

(f) POLICY:  

(i) PRO:  Reward labors of authors; Purpose is “to promote the Progress of Science and useful Arts” NOT to protect the “sweat of the brow”

(ii) CON:  Protects “original” works of authorship, but not “novel” works; can we have 2 copyrights for 2 “original” ideas that are the same, but “original”?

(g) Feist Publications v. Rural Telephone Service Co.—(Rural sued Fiest b/c Fiest used the same telephone listings that Rural did; however, Fiest added additional information to the listings) to qualify for a copyright, work must be original (Rural’s facts and compilation of the white pages were not original, thus cannot be protected)

D) Limits on Property Rights:  NUISANCE v. TRESPASS

A property owner who suffers an unreasonable interference w/the use & enjoyment of his property is entitled to relief against the person who caused it.

	NUISANCE
	TRESPASS

	-is the action if the invasion is nonphysical (i.e. dust, odor, noise, light, or heat)
	-is the appropriate remedy if a physical invasion caused the interference

	-harm is an essential element of this cause of action
	-trespass lies for any physical intrusion regardless of harm

	-nuisance protects any property interest
	-available only to those holding possessory interests (in theory it is only possession, not even lawful possession, or ownership)

	-NOT absolute protection
	-absolute protection


1) TRESPASS & Rt. to Exclude
General Rule: Trespass is any intentional, unprivileged* intrusion on property possessed by another. *Privileged intrusion = to stop a crime or to save someone from a burning structure

(a) When the intrusion does not amt. to dispossession (aka AP), the appropriate relief for damages is usually trespass

(b) Remedies:  A possessor need not show that he has suffered any harm from the trespass and ALWAYS may recover at least nominal damages for any trespass.  –

-Motive, extent, duration, & harm are irrelevant, though they may affect the amt. of damages.

-Trespassors may have to pay compensatory damages, punitive damages, or have an injunction put against them

(c) State v. Shack—This case illustrates how right to exclude is limited.  Shack goes onto a farm to aid migrant farm workers employed and housed there.  Owner asked him to leave and he refused.  He was charged w/CRIMINAL trespass (which differs) but acquitted on appeal.  “Under State law the ownership of real property does not include the rt. to bar access to governmental services available to migrant workers and hence there was no trespass.”  

(d) Desnick v. ABC, Inc.—There was no trespass because it was in the public’s interest to know the truth.

2) Statutory Limits on Right of Entry

(a) Public Accommodations Statutes

(i) Civil Rights Act 1866--Governed only state actions; state could not discriminate against inds. on basis of race for contractual or property matters.  In subsequent rules, both rules prohibit private discrimination (1968).

(ii) Civil Rights Act of 1964, Title 2--was the federal public accommodation law passed, which applies across the country and under the Supremacy Clause of the Constitution, it shall prevail over any contrary state law.  Most states have also adopted public accommodations laws that apply only within their borders.  State statutes and constitutional provisions may go further, but cannot be inconsistent w/the federal law in protecting ind. rts.

(1) When Congress passed the 1964 act, it believed it was enacting the FIRST federal legislation prohibiting PRIVATE discrimination in PUBLIC Accommodations 

(2) ELEMENTS:

(3) Denied access; aka committed discrimination

(4) on the grounds of race, color, religion, or national origin (NOT sex)

(5) in access to a “place of public accommodation”

a. fit into the list of facilities named

b. “serve the public” i.e. not private

c. either “affect commerce” (subject to commerce clause) or be supported by state action (police/ct.)

(b) Dale v. Boy Scouts of America—Boy Scouts of America is a “place of public accommodation” under the Law Against Discrimination (LAD) because of its solicitation activities and b/c it maintains close relationships w/federal and state governmental bodies and w/other recognized public accommodations; therefore, BSA is subject to Civil Rights Act.  

(c) Americans with Disabilities Act of 1990, Title III (Public Accommodations and Services Operated by Private Entities)—No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person who owns, leases (or leases to), or operates a place of public accommodation; prevents discrimination against disabled people.

3) NUISANCE—A substantial (offensive to reasonable person) and unreasonable (gravity of harm v. utility of conduct) interference w/a person’s use and enjoyment of his land

General Rule:

To determine whether the challenged activity is a nuisance, cts. generally balance the parties’ respective interests by comparing the gravity of the P’s harm w/the utility of the D’s conduct.

Defense:

Priority to use is not a complete defense but may be treated as a factor.  Thus, it might be relevant that the P has “come to the nuisance.”  Who was there first?

(a) Armstrong v. Francis—(Surface waters & Flooding); evil smell; reasonable use test

(b) 3 Possible Choices of Rules:

(i) Common Enemy Rule—provides an unlimited and unrestricted privilege to rid surface water, regardless of harm

(ii) Natural flow or Civil Law—Cannot do something that will harm your neighbor, EXCEPT in certain circumstances:

(1) Minor alterations have to be necessary to normal use and improvement (these are allowed)

(iii) Reasonable use—MAJORITY RULE:  a balancing test; asking “what is reasonable?”; harm to property v. social benefits; judge has more running room than the other 2 where advocates have more running room

(iv) TYPICALLY:  the party that bears the use/profit from development should be the one to pay costs of development

(c) Noone v.Price—(Lateral Support) There is an absolute duty (that runs w/the land) to support neighboring land in its natural condition, but only a duty NOT to act negligently in withdrawing support from neighboring structure.  If someone replaces natural support w/artificial support, then that someone has a duty to maintain the support.  However, if a building is built after the support was built, then the person owning the support does NOT have a duty to maintain it.

POLICY (PRO):  This is fair and encourages development; protects the 1st developer and imposes costs on 2nd developer, who can more easily avoid them

CON:  It may appear unfair b/c it allows the 1st developer to increase the support burdens on neighbors and perhaps devalues their land.

(d) Friendswood v. Smith-Southwest—(Subjacent Support) Gen. Rule is that a landowner has a duty NOT to use his property to injure others.  HOWEVER, this court has held that this general rule does not apply to withdrawals of underground water.  This court adopted the C/L rule that such rights are not correlative but are absolute, and thus are not subject to the conflicting “reasonable use” rule. Surface owners have an absolute right to subjacent support of their land.  If the landowner’s manner of withdrawing ground water from his land is negligent, willfully wasted, or for the purpose of malicious injury, and such conduct is a proximate cause of the subsidence of the land of others, he will be liable for the consequences of his conduct.Those who withdraw subjacent support for the surface are strictly liable for the land in its natural condition.  If you did nothing (meaning not negligent) & adjacent/subjacent support is diminished, then it’s probably not your fault, BUT if you put a structure up and it is providing adjacent support/lateral support, then you have duty to maintain that structure.

(e) Page County Appliance Ctr. v. Honeywell—substantial and unreasonable interference; A person responsible for a harmful condition found to be a nuisance may be liable even though that person has used the highest degree of care to prevent or minimize the effect.

4) Law and Economics Applied in Casefile: The Watchtower:

(a) Hoogasian v. Sears Roebuck & Co.—Disruption of t.v. signal initiated by totally independent third parties over which D has no ctrl. cannot be the basis for enjoining the full legal use and enjoyment of D’s property.  D has a rt. to construct a building to its desired height and that completion of the project would not constitute a nuisance in this case.

(b)  Prah v. Maretti (Solar energy)—applies reasonable use doctrine

(c) Spur Industries, Inc. v. Del E. Webb Development Co.—P got injunction & D got damages to move

5) Public Nuisance v. Private Nuisance—A private nuisance is one affecting a single individual or a definite small number of persons in the enjoyment of private rights not common to the public, while a public nuisance is one affecting the rights enjoyed by citizens as a part of the public.  To constitute a public nuisance, the nuisance must affect a considerable number of people or an entire community or neighborhood.

V. ADVERSE POSSESSION

A) What is it?

1) It is a method of transferring interest in land w/o the consent of the true owner (T/O), and even in spite of the dissent of the T/O.  After a certain amt. of time (statute of limitations), the AP’s ownership is assumed and it is also assumed that the person is secure in his claim.  T/O can no longer bring a legal claim to title if APer has fulfilled every element.
2) There is no C/L for AP.  

(a) AP is written by Leg. for ea. State. 

(b) NM—10 years and color of title required

(c) The terms of statutes are all similar containing a combination of the following ELEMENTS: 

(Think ENCROACH)

POSSESSION must be:

Exclusive = 
used only by the possessor & others are not allowed to claim w/o possessor’s 

consent

Notorious = 
If a possessor is using the property in a manner that all who are interested will 

know about it, the possessor has done all that can be expected.  

NOTE:  T/O is obliged to check the property periodically.

Claim of 
OR Color of Title = a document supporting possession; conveys title to property w/specified boundaries (i.e. a void deed)


Right
Claim of Right = actual occupation, use & improvement by occupant as if he were T/O

Open = 
Owner should have notice that someone is claiming his/her land.  There has to be real possession by a person in order to become an APer.  A real possessor generally treats the property as a T/O would & leaves evidence of his possession (i.e. fence).

Actual/Adverse = Actual possession = real possession (claiming land is not the same as 

possessing it

*Continuous = AP must be there for a continuous amt. of time (this means regularly, NOT daily)

Hostile = 
not getting permission from the owner

Tacking—you can tack times together from previous owners to add up to the required time period for AP; in order to tack, there must be privity, meaning some legal relationship that transfers title.  

*Uninterrupted = no one other than the possessor has possessed the land during the statutory period w/o possessor’s consent

Objective Std.:  (Majority View)

No Faith—intent is irrelevant, the adverse possessor only needs to act as the T/O could 

Subjective Std.: (Minority View)

Good Faith—AP believes that the land is his (i.e. color of title; Romero)

Bad Faith—AP knows that property is not his, but attempts to get it by AP (i.e. squatter)

Constructive APer—Ex.:  If APer has color of title w/40 acres of land and only possesses 1 acre, then APer is entitled to the whole 40 acres as per color of title; if APer does not possess any of those 40 acres, then no AP

HINT:  For AP, Draw a picture & Do a Timeline!!!

B) Border Disputes

Brown v. Gobble—Gobble’s land is being taken away

Rule:  An adverse possessor must prove 1) that he has held the tract adversely or hostilely; 2) that the possession has been actual; 3) that it has been open and notorious (aka visible and notorious); 4) that possession has been exclusive; 5) that possession has been continuous; 6) that possession has been under claim of title or color of title.

C) Color of Title

Romero v. Garcia—This is a Quiet title suit (where Romero goes to ct. saying that she owns the piece of prop. & she wants a legal recording); Romero is the APer b/c she was the wife of the deceased Mr. Garcia; Romero’s in-laws gave land to her and the decedent, but only Mr. Garcia (in-law) had signed the deed, so it was not legally valid; Romero proved color of title w/description.  W/this can claim all the land in the description, even if you don’t use all of the land.  

Rule:  The deed is sufficient for adverse possession where there is sufficient evidence to support findings of fact that describe the parcel of land.

D) Squatters

Nome 2000 v. Ferguson—Subsistence use—hunting, gathering, fishing, for personal use (not commercial use) in Alaska; ct. used objective test (need to show AP requirements) rather than using subjective test (good faith/bad faith)

E) Settlements and Remedies

Somerville v. Jacobs—P built land on the wrong piece of land; P sued for either compensation or tried to buy the land from D; P was entitled to compensation for the building or he is entitled to the land that he built the house on b/c he made a good faith mistake

F) AP of Personal Property—Statute of limitations only starts to run when T/O finds out or should have found out where the property is

POLICY:  puts the burden on the owner

G) Good Faith Purchaser of Stolen Property—a cause of action for replevin (return) against a good faith purchaser of stolen property accrues when the T/O makes a demand for the return and the possessor refuses
VI. ESTATES IN LAND & FUTURE INTERESTS

A) History

Motivating Force in how Land Law developed & functions:

1) Tax Avoidance

2) Dead Hand Ctrl.

3) Alienability (in direct competition to dead hand ctrl.); if land stays in family forever, then property is not marketable

POLICY REASONS why Alienation is bad?

· makes it more difficult to sell

· to avoid concentration of wealth

· if wealth is concentrated in land and land cannot be transferred, then it freezes wealth generationally

· if you cannot alienate land, then certain families will always be rich; no way for others to get the land

· land might not be used for its best use; inherent in that is that land is there to be used

· if you cannot ever sell your property, then your incentive to remodel is diminished, other than the incentive of use

· cannot use land as either collateral or mortgages; if you cannot alienate land, then you cannot go to the bank and ask for a land using land as collateral; as a result, there is no way to access the money value in that property

· unfair to creditors b/c land is inalienable (not able to be forfeited); if don’t pay back creditors, then creditors cannot take your land; not fair to creditors

BALANCE is b/t Dead hand ctrl. and Alienability

DEFINTIONS:

Heirs—there are no heirs until someone dies b/c def. of heir is the people who will inherit w/the intestacy statute

Intestacy statute—allows for people to sue w/o a will

· NM intestacy laws give ¼ to spouse; ¾ divided among children

Issue—your children and their children; your descendants; NOT your parents; NOT your siblings

IF no issue left, then go to parents (ancestors).

IF no parents left, then to Collaterals (siblings and their kids)

Escheat—if no children, no parents, and no collaterals, then goes back to the state and the state can do whatever they want w/the land

FUTURE INTERESTS

	Possessory Interests
	Words Often Used to Create the Interest
	Grantor
	Grantee

	FSA—Fee Simple Absolute
	“to A”

“and her heirs”
	------
	------

	L/E—Life Estate
	“for life”
	Reversion
	Remainder

· VESTED

-indefeasible (absolutely vested)

-subject to open

-subject to divestment

· CONTINGENT

-can be alt. c.r.s

	Defeasible Interests
	

	FSD—Fee Simple Determinable
	“so long as”

“as long as”

“while”

“during”

“until”

“unless”
	Possibility of reverter
	------

	FSCS—Fee Simple Conditional Subsequent
	“provided that”

“on condition”

“but if”
	R/E or Pwr. of Termination
	------

	FSXL—Fee Simple Executory Limit (aka FSSL—Fee Simple Subject to Limitation)
	“until (or unless)…, then to…”

“but if…,then to…”
	------
	Executory interest (XI)


POSSESSORY INTERESTS:
· Fee Simple Absolute (FSA)—Future interest is EVERYTHING!

· Life Estate (L/E)—ALWAYS has a reversion in Grantor or remainder in someone else

· O(A for life; A = “measuring life,” meaning A’s life is the life which determines how long the L/E lasts

· A life estate por-autre-vie is when someone has a L/E for the life of another

· Adverse Possession:  Cannot have AP against a life tenant.  Time starts ticking after life tenant dies and remainder becomes possessory.

DEFEASIBLE INTERESTS—present interests that terminate at the happening of a specified event, other than the death of the current owner

2 Distinctions:

1) whether the future interest is in the Grantor or in a Third party

2) whether the future interest becomes possessory automatically when the stated event occurs or becomes possessory only if the future interest holder chooses to assert his property rts.

· Fee Simple Determinable (FSD)—Possibility of Reverter (P/R)

· A fee simple estate in land that AUTOMATICALLY expires upon the happening of a stated event, not certain to occur, is a FSD; requires presence of special limitations

· P/R is always inheritable (goes to Grantor’s heirs, if Grantor is dead)

· Adverse Possession:  P/R is automatic so AP statute starts immediately

· Fee Simple Condition Subsequent (FSCS)—Right of Entry (R/E) 

· FSCS is a fee simple estate in land that gives the grantor a discretionary power to terminate the grantee’s estate after the happening of a stated event, not certain to occur; get it & cut short

· Not favored in law; must be strictly construed
· Adverse Possession:  R/E is not automatic, so AP starts AFTER the grantor has claimed land again
· The court may apply the doctrine of laches to prevent the holder of a R/E from waiting too long to assert her R/E; laches prevents recovery when an unreasonable delay in asserting legal rights unfairly prejudices another.
· Fee Simple subject to Executory Limitation (FSXL)—Executory Interest
· Time element:  don’t have something now that can be short, RATHER have a potentially possessory future interest when something expires

· ALERT:  Anytime a future interest is created in a defeasible fee in a third party, makes it FSEL.

· Shifting & Springing

FUTURE INTERESTS:

· Reversionary Interests—reverts to Grantor OR to Grantor’s heirs, if Grantor is deceased
· Remainders

· VESTED?—if the owner is born/alive, identifiable, & owner is ascertainable w/no express or implied conditions
· indefeasibly vested; O(A for life, then to B.
· subject to open (if class can get bigger)
· subject to complete divestment (can lose automatically or by someone coming in saying that did something, not supposed to)
-V.R. subj. to c.d.  can become possessory when the prior estate expires EVEN THOUGH it can SUBSEQUENTLY be divested

-Ex.:  O(A for life, then to B and his heirs, BUT if B dies w/o surviving children, THEN to C and her heirs. [Note:  The “but if” lang. is AFTER the grant, so B has a v.r. subj. to c.d.]

· CONTINGENT? C.R. = patient remainder
· A C.R. can take 2 forms.  It is created in an UNASCERTAINED or UNBORN person, OR it’s reliant on the occurrence of a CONDITION PRECEDENT (which must occur before the previous estate ends).  Look at “if” lang., in the SAME CLAUSE as the grant.
· Remember alternative c.r.s can exist
Ex.:  O(A for life, then to B and his heirs IF B outlives A, but IF B predeceases A, then to C and his heirs [B & C have alt. c.r.s
· For our exam, c.r. are indestructible; we don’t follow the “destructibility rule” of c.r.s that holds that a contingent remainder MUST vest before or at the moment the preceding estate finished, or it is destroyed
· Executory Interests = aggressive or if there is a gap
· If an interest in a 3rd party does NOT take on the natural termination of the preceding estate, it must be an X.I.
· Springing from the Grantor
· Shifting from another Grantee
TRUSTS

· A trust is a property arrangement in which a grantor, called Trustor, conveys property to one person (the Trustee) for the benefit of a third party, called the Beneficiary.

· The Trustee, as holder of legal title, has the power to sell the property (the trust assets) and reinvest the proceeds in other assets if so doing is in the best interest of the Beneficiaries, UNLESS the Trustor intended the property not to be sold.

· Unless the  Trustor instructs otherwise, the income of the trust assets is paid to the Beneficiaries when and if the trust terminates.

· W/an irrevocable trust, the trustee holds the Fee and can consent to purchase by another.  The Beneficiary has nothing to say about it as long as the trustee is meeting his obligations as trustee.

RULE AGAINST PERPETUITIES (RAP):

Rule against perpetuities invalidates interests that are not certain to “vest” or “fail” within 21 years of the death of some “life in being” at the “creation of the interest.”  

NOTE:  RAP does NOT apply to charities.

1. Label interests created at time created

a. if in a grant, label at time creates

b. if devised in a will, then label at time will takes effect (testator dies)

2. Does the R of P apply?  What interest do I have to look at?  R of P only applies to the following:

a. XI

b. c.r.

c. v.r. subject to open

3. Figure out what the contingency is.

4. Assume that all rules are invalid unless can prove that will vest OR fail w/in statutory period (within life in being at time that interest was created plus 21 years and 9 months).

· “Create, kill and count”

· Create a life that can cause vesting.  This is a life in being AFTER the grant.  Go back as far as possible.

· Kill off everyone who was alive at time of grant.

· Count 21 years + 9 months.

· If you can prove that the class will close w/in 21 years + 9 months of a life in being at time of grant, then okay.

· Failure to prove that XI or remainder will definitely vest or not vest means that XI or remainder is void!  RAP does not wait to see what happens. It cuts off interests from the start.

· Traditional Rule:  when testing interests under RAP, it is all or nothing rule
· Reform Doctrines:  
· Wait & See—rather than invalidate RAP, wait and see if grant will vest

· NM applies the wait & see.  We only have 90 years from the date of grant, for something to vest completely.  At end of 90 years, it is either good or not.  If we don’t know for sure if will vest, then INVALID.

· Rule of Convenience—says that a class closes as soon as anyone is entitled to possession

· Don’t use the Rule of Convenience to get you out of RAP.  Apply them separately.

1. Classify interests

2. What must you test the rule against?

3. Test the rule

4. Then do the rule of convenience

· Modern Approach—If we can be sure that the class will close in 21 years after lives in being of grant, then count as VALID for RAPs

· This applies when there is a member of the class alive at time of grant (Ex: v.r. s/o), then okay

· If nobody is born at time of grant, then not okay

· HINTS:
· We can CHOOSE which rule to apply to determine whether or not any interest is VALID

· Who is the measuring life?

· If condition linked to a specific living person, then VALID

· If grant NOT linked to a person OR time period, then INVALID

VII. LIMITS ON SERVITUDES

A) Servitudes

1) Servitudes are a legal device that creates a rt. or obligation that runs w/the land

· It is more than a K rt. b/c it binds the people that sign the agreement AND it binds the people that buy, inherit, or lease the land (who in any fashion possess the land).

· Complicated b/c Owner’s rt. to ctrl. own property v. Policy Values (fairness, marketability, and equity)

2) Different kinds of servitudes:

· Affirmative Easements—an affirmative rt. to do something on someone else’s land; person owning easement must be within bounds of easement

· Diff. b/t license & easement is that license is revokable

· Restrictive Covenants/Negative Easement—restrictions on what you can do on your own land that are enforceable by someone else (i.e. rt. to build a 2nd story on house if neighbor has a solar-powered instrument, then can buy a negative easement from neighbor, so that solar-powered instrument could always get sun)

· Ct. started restricting N/E

· Real Covenants—developed by law cts. (no equitable remedies)

· Equitable Servitudes—these are enforceable w/injunctive relief; came about in response to real covenants’ limitation to remedies in law cts.

3) Servitudes could RESTRICT behavior OR can COMPEL behavior

4) Requirements for a Covenant to Run w/the land:

· The Covenant must be an enforceable promise
· The parties must have intended that the covenant run
· The promise must touch & concern the land, meaning that its bbenefit or obligation passes w/ownership

· There must be privity of estate b/t party claiming the benefit and the party who rests under the burden

· Covenants must be LEGALLY VALID

· Covenants are invalid if they discriminate against classes of people protected by federal, state, or local law 

· (i.e. Until Shelley, 1948, the practice of including deeds restricting ownership, possession, and occupancy of the land to white persons was widespread.  Now such covenants are unenforceable under constitutional, statutory, and C/L and may even subject those who enter into them to monetary liability under civil rights statutes.)

B) Common Interest Communities

1) In modern world, we are really coming across these:

· Condominiums & Homeowning Associations

· all owners are burdened by same servitudes, which are stated in deeds

· empower association to enforce all the servitudes; empowered by the deeds

· everyone agrees in their deed that they are going to only use their property in particular ways

2) Appel v. Presley Cos.
C) Public Policy & Reasonableness

1) Davidson Bros. v. Katz & Sons (grocery store)
Rule of the Case:  When a covenant is so contrary to the public interest, that covenant is unreasonable and unenforceable.

2) O’Buck v. Cottonwood Village Condo Assoc. (board banned t.v. antennas to protect roofs)
Rule of the Case:  In evaluating the reasonableness of a condominium association rule, it is necessary to balance the importance of the rule’s objective against the importance of the interest infringed upon.

D) Racially Discriminatory Covenants

1) Shelley v. Kraemer—The doctrine of equal protection under the federal Constitution, as construed by the Supreme Court, absolutely allows ownership, regardless of race.  The Due Process Clause of the fourteenth amendment would be violated if state action were allowed to frustrate this ownership.  The requirement of state action is found in the use of the state judicial machinery.  To allow these covenants to be enforced would allow the state to do indirectly what it is absolutely precluded from doing directly.
2) Evans v. Abbey—Senator A. Bacon conveyed property in trust in the city of Macon, Ga. for the exclusive use of White people.  The trust clearly defined his intent to exclude blacks.  The court found his intentions were to exclude Blacks from use of the park.  His intent could not be satisfied, so the city could not keep the park open, and thus the land was transferred back to the heirs of Senator Bacon.
VIII. COMMON OWNERSHIP (sharing ownership)

General Rule:  Co-owner in possession owes no rent to co-owner out of possession.

Modern Rule:  Co-owner in possession owes no rent to a co-owner out of possession, unless ouster (not abandonment), including constructive ouster.

Lawyers can argue:

· actual ouster

· verbal ouster

· constructive ouster

· abandonment

Is there an out tenant demanding rent?






Yes



No




Was there ouster?



…

A) Rights and Duties of Co-Owners

1) Ea. has rt. of possession subject to the rights of the other co-owners; rt. to transfer their individual fractional interests; & rt. to share rents earned by the property in proportion to their ownership interests

(a) don’t have to ask permission of others

(b) Majority/General rule (“unity of possession”): in-tenant doesn’t have to pay rent, UNLESS “ouster” (including “constructive ouster”)

· If out-tenant sues in-tenant (i.e. for rent), in-tenant does NOT have to pay 

· If in-tenant sues out-tenant (i.e. for mortgage), out-tenant can get rent as an “offset”

(c) Minority rule: in-tenant must pay rent to out-tenants

2) In addition to rts., ea. co-owner has a duty to share the burdens of property

(a) Basic costs:  Mortgage, taxes, upkeep expenses

(b) Less agreement on responsibility to pay for maintenance and repairs

3) Diff. parties have the same rt. to possess the same sticks

(a) In some instances, rt. to diff. sticks at the same time

(b) Other instances, might give up rts. to some sticks altogether

4) Olivas v. Olivas—NM case where there was a divorce; wife won b/c she didn’t oust him; he abandoned her to go live w/another woman
5) NM Cts. have adopted a version of the “constructive ouster doctrine” to require separated spouses to pay rent (= to ½ the fair rental value) to the spouse who is no longer living at home; there is a burden to show “constructive ouster” though it is not a hard burden to prove
6) Evelyn Alicia Lewis, Struggling w/Quicksand: The Ins & Outs of Cotenant Possession Value Liability & a Call for Reform

(3 sisters; 3 pieces of property; 1 sister has lived on 1 piece of the property and she has made demands on her sisters for $ from the 2 commercial pieces of property)

B) What happens when co-owners cannot agree?

1) Accounting—This is generally useful only as to financial matters (i.e. if one co-owner has failed to pay her proportional share of the mortgage payments

2) Partition—Partition may be physical (partition in-kind) w/ea. cotenant receiving a separate portion of the property OR where a physical partition does not make sense or cannot be done equally, a court will order a sale of the entire parcel w/a division of the sale proceeds b/t the parties (partition by sale).

(a) Judicial Partition—ct. ordered

(b) Voluntary Partition—done voluntarily

3) Ouster—When one cotenant “ousts” the others, the excluded tenants may bring an action in ejectment to recover possession and the ouster is liable to pay the ousted ½ the rental value.  If they don’t assert their possessory rights, they risk losing title by AP.  
C) Variance Co-Ownerships

1) Condominiums—restrictive covenants establish the ownership from and how benefits and burdens will be shared; servitudes include answers to how decisions will be handled

2) Time-shares

3) Partnerships

4) Marital Property

5) Corporations—a grp. of people owning something; how do you harness a lot of people’s resources and use them towards a common purpose

(a) split up ownership rights and 

(b) the rights to the benefit of ownership for management
6) Gov’t

7) Cooperatives

8) Tenancy in Common

(a) Each tenant in common, no matter how small her fractional interest, has the right to possess the entire parcel (aka unity if possession)—unless all the cotenants agree otherwise by K.
(b) T/C may leave their interests to devisees by will w/o consent of their co-owners.
(c) T/C is the DEFAULT.
9) Joint tenancy w/Rt. of Survivorship
(a) Joint tenants are free to transfer their interest rights w/o consent of their co-owners, BUT cannot leave their interests to devisees by will b/c their interests will automatically go to their surviving joint tenant(s) when they die.

(b) Severance--when a joint tenant transfers his interest, the rt. of survivorship is destroyed and the grantee’s interest is held as T/C w/the other owners b/c it severed (c).

(c) Certain formalities (aka unity of time, title, interest, and possession required to create a JTROS:

(i) Interest of ea. J/T must be created at the same time.

(ii) All J/Ts must acquire title by the same instrument or title (joint tenancy does NOT ordinarily arise by intestate succession

(iii) All joint tenants must possess equal fractional undivided interests in the property and their interest must last the same amt. of time

(iv) All J/Ts must have the rt. to possess the entire parcel.

(v) To CREATE, it may be necessary for the deed to state “to***as joint tenants w/right of survivorship.  Using “jointly” is probably not enough to create a JTROS.

10) Tenancy by entirety—exists only b/t husband & wife, w/a rt. of survivorship that cannot be severed w/o consent of both spouses (since NM is a community property state, we did NOT focus on this)
CANNOT Adversely Possess land that you have a rt. to!

D) MARITAL PROPERTY

1) Common Law Property
(a) in 9 states, including NM

(b) C/P statutes only apply to Married people

(c) Any property earned during marriage is community property

(d) Any property acquired before marriage is separate property

(i) Separate property commingled w/community property retains its character as separate property if it can be traced, but, it if cannot be traced, then it will be treated as community property 

(i.e.) if wife buys 300 shares of stock w/the proceeds of property she owned before the marriage, the 300 shares of stock = separate property b/c it can be traced

(e) Any property acquired by gift or inheritance after marriage remains separate property
(f) When one spouse dies, they own ½ of the property; the other ½ of the property is the deceased PLUS NM gives ¼ to spouse; ¾ is divided among children.

2) Separate Property States aka Non-Community Property aka C/L System 

(a) Ea. spouse owns whatever property s/he possessed before marriage& is individually liable for prior debts.  Property earned after the marriage, including wages & dividends, also is owned separately.

(b) Allow spouses to choose either b/t will or forced intestate elective share; spouse gets to choose intestate elective share IF the will offers less than intestate elective

(c) Forced elective share protects spouse from just getting $1

(d) The C/L system is moving towards community property through doctrine of “equitable division”

3) Quasi-Community Property Doctrine—treats property acquired in non-community property state as if it was a community property state 

4) NM
(a) has adopted quasi-community property doctrine

(b) follows a rule called “inception of title” (when a title is created that is when ownership occurs)

(c) When a spouse dies intestate in a community property state, the surviving spouse inherits all of the community property and ¼ of the separate property of the decedent spouse.  Children must divide the remainder ¾ of the separate property.  If no issue (children), then the surviving spouse gets the entire separate property.

(d) A spouse may will ½ of the community property and all of his/her separate property to another

(e) In divorce, there is an equal division of the property

5) O’Brien v. O’Brien (Wife puts husband through medical school; she does not pursue her own graduate degree; she works while he’s in school; 2 months after he gets degree, he files for divorce; she wants rts to his medical license)

Rule:  § 236—an interest in a profession or professional career potential is marital property, which may be represented by direct or indirect contribution of the non-title-holding spouse, including financial contributions and non-financial contributions made by caring for the home and family. [Authority = Statute, not C/L b/c Leg. says what statute is]

6) Pascale v. Pascale—W & H divorced in 1992 after being married since 1977.  W used part of her IBM stock as down payment.  All property prior to the date the complaint is filed is eligible for distribution absent reliable indicia of the end of the marital partnership (when ct. is allowed to be flexible)

7) Reiss v. Reiss—Dr. & Mrs. Reiss met & married while they were young.  She supported herself and him through medical school.  Mrs. Reiss sought reimbursement alimony, rehabilitative alimony, and permanent alimony:

8) Piscopo v. Piscopo—Piscopo’s wife wanted the value of her husband’s future earnings based on his celebrity “goodwill” (reputation that will probably generate future business).  The court ruled that a business based upon personal competence (celebrity goodwill) CAN be valued as a marital interest and part of the estate
IX. PROPERTY IN BODY PARTS

A) POLICY

1) There are problems when you commodify body organs

2) Markets for body parts destroys the altruism to encourage people to donate

3) Poor people will be coerced to sell body parts

4) Only rich can afford treatment
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