Professor Bobroff - Property Attack Outline – Fall 2002

Theoretical Perspectives?

What lawyer’s skill am I using?
Acquisition by:
Discovery?

Conquest?

Capture? (Pierson v. Post; State v. Shaw)

-not mere pursuit?

-caught wild?

-can it escape or deprived of natural liberty?

-abandoned?

Creation? [Intellectual Property]

-Misappropriation?

-Copyright?

-Trademark?

-Patent?

POLICY!!!

Right to Exclude? (State v. Shack)

Public Accommodations?

ADA?

POLICY!!!!

Adverse Possession?

Real Property?  Look at instructions to see statute of limitations.

-ENCROACH—do ea. element step-by-step

Is color of title required?

-Constructive possession?  

Personal Property?  Look at instructions to see statute of limitations.

POLICY!!!!

Estates and Future Interests:

-Is is a will?  

-Is it a grant inter vivos (while grantor is still alive)?  

-If v.r. subj. to open; c.r.; OR x.i. DON’T FORGET TO TEST FOR RAP!!!!

· Who is the measuring life?

· If will, and O is dead, then he can have no more children!

· Does the condition name a specific person?  If yes, it will vest or fail when that person dies, so VALID.

· REMEMBER:  unborn widow and fertile octogenarian

-2-Step Transaction

· Grantor could convey a FSD to A retaining a P/R

· The Grantor would then convey her P/R to B.

· Used to avoid an XI and being subject to RAP.

Servitudes/Covenants

Was covenant an enforceable promise?

Did the parties intend for the covenant to run w/the land?

Touch & concern?

Privity?

Was the covenant legal? reasonable? violate public policy?

POLICY!!!!

Common Ownership

Tenancy in Common?

JTROS?

-4 formalities

-break if will(T/C

In-tenant?

Out-tenant?

Ousted?  Constructive Ouster?

Majority/Minority Rules regarding payment

Partition (in-part or by sale)/Accounting

POLICY!!!!

Marital Property

Common law/NON-Community Property?

Community Property?

Intestate?

Children?

POLICY!!!!

Property in Body Parts?

POLICY
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