Outline – Property I – Fritz – Spring 2006

I. The Idea of Property
A. Property is about the relationship btwn people about things 
1) Social construct, NOT absolute right

2) Bundle of sticks/bundle of rights

3) Property = power: the state stands behind the owner’s assertion of right, protects from invasion by others

B. Philosophical underpinnings

1) First possession

2) Labor theory 

3) Ordering society 

4) Some general goals of property law:
a. Foster productivity, efficiency

b. Create simple, easily enforceable laws

c. Create rules consistent w/ societal habits & customs

d. Produce fairness consistent w/ societal expectations

	
	Locke (1690)
	Blackstone (1766)
	Bentham (1864)
	Cohen (1954)
	Posner (1973)
	Rose (1998)
	Bunge (1979)

	Origins
	Labor (invested in state of nature)

But master owns the servant’s labor
	Divine/ biblical right


	Metaphysical/ a construct
	Ordering of relationships

Penumbra of ambiguity; dynamic, situational

Property is what the law says it is
	Economic principle of efficiency
	Regulation & ordering of relationships in society
	We come from the land; its roots in us

	Function/ Justification
	Reward – you earned it
	Primacy, original occupancy  – first in time (first to dig the well)

Survival, social organization; avoid conflict 
	Pragmatic – law replacing “might makes right”
Allows expectations, predictability

Creates system of relationships/ rights
	
	Economic progress, efficient allocation of resources
	Avoid chaos, conflict
	Community, sustains life, underpins society; protecting the source of future generations


II. Acquiring Initial Property Rights by First Possession
A. Possession

1) Physical act, dominion/control over property

2) Legal conclusion; an instrumental concept rather than an actual reality
3) Accession – one person adds to the property of another; in good faith
a. Owner of original item owns property UNLESS added labor = substantial 
b. If labor = substantial, laborer gets it but must compensate original owner for the trespass 

c. Good faith improver of property creates option in neighbor to pay for improvement or to sell the property on which it sits, at fair market value
4) Underlying unspoken assumption: land and animals in the “State of nature” are ours to capture and own; they’re ours for the taking and have no rights of their own
B. Acquisition by Discovery
1) All European nations follow principle of Discovery

a. Every society has the right to set its own rules

b. Those rules, not “abstract justice” must be followed

c. Discovery = “sighting or ‘finding’ of hitherto unknown or uncharted territory; must be perfected w/in reasonable time w/ effective occupation”

d. Vests title in Discovering nation subject to the rule of the sovereign

e. Conquest = “taking possession of enemy territory through force.”

2) Discovery rules between Discoverers
a. First discoverer gets exclusive right to the fruits of the discovery against other Europeans; sole right to acquire soil from natives

b. Only Europeans get to invoke

c. Discovery yields inchoate title that must be perfected by effective occupation (taking possession)

3) Discovery rules between Discoverers and Discovered 

a. Relations btwn the two “regulated by themselves”

b. Natives: right of occupancy

c. Discoverers:
i. Right to exclusive title

ii. Right to extinguish Native right of occupancy by purchase or conquest 

· Johnson v. M’Intosh [Foundation for Anglo landownership in US] – P purchased land from Indians 1773-75; D granted land from US later. D has the better title b/c Indians just have right of occupancy, not title. 

4) Why does Discovery trump “first in time”?
a. Labor theory – Indians not “using” the land; not economically productive

b. Indians not Christians, diff rules apply (Blackstone)
c. There’s too much water under the bridge; taking of Indian land has become indispensable to the system by which the country has been settled 

i. Alternative = gov’t has to pay for all that’s been taken
C. Acquisition by Capture

1) First in time = first in right
a. Key is asking: first what? Possession, pursuit, etc.? Look to underlying policy 

2) Possession, particularly first possession
a. Possession = means to the end to be achieved; what instrumental ends would be served by finding possession here?

b. Wild animals – ferae naturae
i. If on owned land, landowner has constructive possession – rationae soli (by reason of the soil)
ii. If on unowned land, belong to the first possessor (but how do we define possession?)
· Possession established by depriving of natural liberty (occupancy); actual bodily seizure or mortal wounding w/ continued pursuit (control); intent to claim
· “…pursuer must bring them into his control, and so maintain control as to show that he does not intend to abandon them again to the world at large” (Shaw)
· Mere pursuit inadequate
iii. Wild animal that escapes is free to be captured again

iv. Domesticated animal (that returns home; has habit of returning – animus revertendi) is not
v. Rule of Increase – offspring belong to owner of mother animal, absent agreement to the contrary 

· Pierson v. Post [Who owns the fox?] – Post pursuing fox on wasteland; Pierson shoots it. Underlying policy: rid the land of foxes. The one who actually kills it therefore has the better right to it than the mere pursuer (who hasn’t mortally wounded). Majority: this rule will promote certainty in property rights. DISSENT: Give it to the pursuer (pursuit + reasonable chance of capture), to encourage investment of time & expense in fox hunting.

c. Property right established by control + intent not to abandon 

i. Marking, enclosing sufficient to express intent (Shaw)

ii. Reasonable means to prevent escape 

iii. Constructive possession = sufficient

· State v. Shaw [Fish in nets] – Fish become property (subject to larceny) when they are dead and claimed, or confined. Doesn’t matter that escape possible, b/c reasonable precautions taken to prevent it. 

3) Role of custom

a. Goals of custom

i. Create certainty, efficiency

b. Benefits of custom

i. Custom has acceptance of community; feels legitimate 

ii. Compliance more likely

c. Drawbacks of custom
i. Customs are not always just, fair

ii. Customs conflict

iii. How broad is the agreement on the custom?

iv. Considerations of progress

v. Maximizing efficiency (if that’s goal of custom) may overexploit

vi. What about the interests of the rest of society?

d. Custom in Pierson would’ve given the fox to the pursuer; custom must be weighed against other factors
· Ghen v. Rich [Whalers in MA] – Man defied whaler’s custom by selling found carcass himself. Ct held custom determined ownership, so possession established even though one could argue whale “mortally wounded and abandoned.” Decision protects economically important industry. 
4) Competition/interference (legitimate or not?)

a. Instrumental end = efficient use of resources; putting ducks on the table, etc.

b. Acts that interfere w/ the underlying objective = malicious

c. Competition permissible as long as consonant w/ instrumental end; fair competition in capitalist marketplace serves the underlying ends
i. But how do we mediate conflicting values?***
· Keeble v. Hickringill [Ducks] – Ducks owned by pond owner under ratione soli; he was killing them for the marketplace. Scaring them away = taking his property b/c it defeats underlying policy (social benefit) of putting ducks on the table. 
5) Relativity of title

a. Property is a way of ordering society, relationships

b. First possessor has strongest title (even first constructive possessor); subsequent possessors have relatively weaker titles

c. First possession may be in conflict w/ right to exclude (generally society favors land ownership right – protect peace and investment in land)

d. E.g. while T1 may have relatively stronger title than T2, T1 has relatively weaker title than O
6) Constructive possession

a. “As if” actual possession; legal fiction allowing rules of Situation A to govern Situation B
b. Rationae Soli – by reason of the soil, own all wild animals on it

c. Policy – discourage trespassing

d. Does the gov’t constructively own wild animals?

i. 1st case = gov’t owns geese so you can’t shoot them; 2nd case = when geese damage land, gov’t “doesn’t own”

ii. Instrumental end in both decisions = protect the gov’t’s capacity to regulate wild animals

iii. Decision about ownership turns on that instrumental end

7) Modern laws of mineral extraction based on rule of capture
a. Courts reason by analogy to animal cases

b. Problem of overexploitation – maybe we need a new policy
D. Acquisition by Creation 

1) First person to create an idea/product owns it
a. Principles of primacy, Locke’s labor theory
2) Two primary principles in tension

a. Encourage investment in creation of things society values

b. Encourage competition, innovation to make those things widely and inexpensively available

3) Principle 1: Protecting investment in property rights 
a. News = quasi-property

b. News is common property, in state of nature like animal, resource

c. Only valuable while “fresh” – copyright wouldn’t work to protect

d. Once someone invests labor in publishing it, may have right against competitors although no right against public
e. Social utility = getting the news out; people wouldn’t invest labor if no proprietary right to it 

f. Prevent unfair competition 

· INS v. AP [Who owns the news?] – INS stealing AP stories, selling to West Coast newspapers at same time as AP. Ct held INS “reaping where it did not sow,” violating AP’s property right. Ct granted limited monopoly, injunction on INS selling AP stories while still “fresh.”

4) Principle 2: Encouraging competition and innovation
a. Imitation = the lifeblood of innovation

b. Customers benefit from lower prices

· Cheney v. Doris Silk [Silk co. sought “ephemeral” property protection for seasonal patterns] – Common law puts no restrictions on imitation; copyrights are the exception, not the rule. 

· Smith v. Chanel [Imitation perfume] – Imitation okay b/c it benefits the public by making the good available cheaper. 

5) Property rights in cyberspace

a. Balancing first possession w/ protection of “marks” people have put labor into (establishing reputation, etc.)

· Virtual Works v. Volkswagen [Domain name shenanigans] – Virtual Works violated ACPA anti-cybersquatting act b/c it held the domain in bad faith (so no safe harbor provision) and the domain was confusingly similar to famous mark. 

6) Property rights in one’s person
a. Right of publicity – name, likeness, and other aspects of “identity” may be property (celebrities)

b. Body parts

i. Value 1: protect rights of patients to their bodies (remember Locke’s premise)

ii. Value 2: promote socially valuable medical research

c. Binary view – must be an ownership or possession right or nothing
d. What about doctrine of accession here? 

e. Protectable property right may still exist even if it lacks some of the rights in the bundle (see p. 89-90)
i. Some property may be given but not sold (“market inalienable” – baby); sold but not given (property before bankruptcy); or neither given nor sold (graduate degree)

ii. Property rights may be limited w/o being negated (need not have use, possession, AND disposition)
iii. Property is NOT an absolute right, but a dynamic & relational one

f. This area of law a rapidly developing one…

· Moore v. Regents [Cell line] – Doctors “created” cell line from Moore’s cells, worth billions. Ct held that Moore had no property right in those cells. Ct found value of promoting research trumped patient’s right, since that was protected by informed consent laws. DISSENT: Recognizing a property right doesn’t mean having to recognize a right to sell for profit. 
III. Limits on Property Rights
A. Right to exclude
1) A fundamental right of property; at the heart of the bundle of rights, but not absolute
a. Blackstone: property = sole & despotic dominion over things, total exclusion

b. But always a tension btwn rights of the property owner and competing public interests of society 

c. Right to exclude necessary for right to include, transfer property to another (alienability)
2) Ask – what are the limitations?
a. General prohibition on abandoning; can’t abdicate title unilaterally, it has to pass to someone else

b. E.g. Northern NM farm hypo – owner has right to:
i. Occupancy/possession

ii.   Sale/transfer (right to include)

ii. Right to exclude trespassers

iii. Use rights

c. But not
i. Use toxic chemicals

ii. Shoot animals on the land? may be laws/regs

iii. Exclude in cases of necessity

iv. Other limitations?

3) Chain of title

a. At some point in the chain, owner may have encumbered w/ limitations that pass on to subsequent owners

b. Easements, etc.
· Jacque v. Steenburg Homes [Mobile home across the farm] – Steenburg dragged home across their farm in express disregard of their wishes. Ct held it was trespass. 

· State v. Shack [Isolated migrant farmworkers] – Rights are relative – Tedesco’s right to exclude is trumped by the migrant farmworkers’ right to have reasonable access to visitors, gov’t services. Ct holds – no trespass.  

1) Jacque vs. Shack (p. 100)
a. Property rights are defined by the human values they serve

i. 
If there is a strong societal justification for denying a property right, then    
no right exists

ii. Shack: “Property rights serve human values.”

iii. There is no absolute underlying right to exclude
b. Jacque’s right to exclude was violated b/c D trespassed solely for own convenience
i. “private landowner’s right to exclude others = one of the most essential sticks in the bundle of rights”

ii. Right must be protected by state

iii. Protect integrity of legal system; discourage self-help

b. Shack did not have a defensible right b/c workers had right to receive gov’t services
i. Barring access would defeat public policies designed to protect & benefit the farmworkers

ii. An insular minority, vulnerable group

iii. Farmer cannot isolate in way detrimental to migrant worker’s well-being; may not deny the worker his privacy or interfere w/ opportunity to live w/ dignity

iv. These rights are too fundamental to be denied on the basis of an interest in real property and too fragile to be left to the unequal bargaining strength of the parties. 
c. Homeless shelter hypo
i. Access vs. no access = what are the interests and how can we balance them?

ii. Does it matter that shelter trying to protect? That it’s nonprofit?

iii. Is education = access to something needed?

iv. If one group can come in, who can be excluded? If one is excluded, must all be?
IV. Subsequent Possession & Relativity of Property Rights
A. Rights of Finders
2) Finders vs. Prior Possessor; Finder vs. Owner of Locus in Quo
a. Finder prevails against all but the True Owner (TO) OR prior possessors
i. Subsequent finder has less right to property than a finder earlier in time

ii. F2 loses in relation to F1; both lose in relation to TO

b. Always goes back to FIRST POSSESSION
ii. In every case, we try to determine who had it

iii. It’s exclusive – you have it or you don’t

iv. That’s why most cases = no compromise/split profits; you either get it or you don’t

v. But see maritime law (shipwreck belongs to TO, but anyone taking possession entitled to finder’s fee)

vi. Consider creating a system that splits the value, creates more equitable compromise; some jurisdiction moving toward that
c.   Why protect mere possession?
i.    Protect ownership for sake of order, efficiency 

ii.   Protect possession for order & peace, discourage stealing
iii. Prior possession is efficient means of demonstrating ownership; we don’t always have receipts

iv.  It’s a rational system that recognizes rights; a surrogate for ownerships

d.   Right contingent on TO not showing up

i. Should damages be discounted by probability of TO showing up?

ii. Armory ct chose not to – hard to calculate, strong incentive to return the property, punitive(?)
iii. If F1 sells item to F2 $$ considered to go into a “constructive trust,” must be turned over to TO if TO shows up

· Armory v. Delamirie [Sweep finds a jewel] – As between finder-bailor and bailee, bailor (sweep) had the better right. He was the prior possessor, although not the original TO. 

e. Earlier possessor prevails against later EVEN IF earlier possessor came into property dishonestly

i. Goal = preserve the peace (avoid unending leitigation)
ii. But many cts quietly ignore this rule (quiet defiance)

f.   Replevin = get the thing back; Trover = get damages

g.   Bailee = occupier but not owner; Owner LinQ = owner but not occupier

h.    Key Values

i. Reuniting the TO with the property – protecting security in ownership, possession

ii. Expectations – effectuate reasonable expectations of all parties

iii. Encouraging honesty – efficient, moral, contributes to realization of first 2 goals

i.    When does owner of Locus in Quo trump finder? 



     i. When property mislaid, rather than lost…

j. Factors to consider in determining ownership
i. Honesty of finder
ii. Trespass or rightful presence – if trespass, ownership to LinQ to discourage trespass
iii. Public or private place
iv. On land, below land, buried or sitting there (embedded property to owner of Locus in Quo)
v. Employee-employer relationship? Find may belong to employer
vi. IN THIS CASE, which will better serve potential return to TO?

· Hannah v. Peel [Brooch in requisitioned house] – Peel had never lived in house before requisitioned; Hannah found brooch that had been there very long time, turned it over to his supervisors. Finder prevails over owner of Loqus in Quo; ct holds owner had never been in “prior possession.” 
2) Nature of the Find
a. Lost – owner has involuntarily and unintentionally parted w/ it through neglect, carelessness, inadvertence 

i.    Generally goes to finder, rather than owner LinQ

b. Mislaid – owner has intentionally set it down in a place where he can get it again, but then forgets where it is
ii. Generally goes to owner LinQ, not finder

iii. Facilitate return to TO

c. Abandoned – owner has discarded or voluntarily forsaken w/ intent of terminating ownership, but w/o vesting ownership in anyone else
i. Goes to finder
d. Embedded – property has become part of the natural earth

i. Belongs to owner of land in which it is embedded (e.g. Elwes ship)

e. Treasure trove – gold or silver concealed in the earth, a house, or other private place 

i. Early US rule gave to finders (due to ct’s misunderstanding of English common law); over time shifted to owner of LinQ

ii. Old rule, mostly abandoned; today treat property as lost, mislaid, or abandoned

f. The categories themselves are not self-executing; they are legal conclusions, based on best way to achieve the underlying instrumental ends 

i. Careful not to fall into pigeonhole problem – where you end up based on where you began, process of elimination (if it’s not one of those, it must be this)

ii. Does the distinction make sense? Wouldn’t owner of lost property look for it in places s/he’d been?

g. How do we determine intent of TO? 
i. People may intentionally place things on the floor
ii. Make best guess based on location, type of good, context

· McAvoy v. Medina [Wallet left in barber shop] – Owner LinQ prevails, rather than finder. Ct distinguishes from Bridges, where wallet found on ground – intent of owner to place wallet here makes it mislaid. 
h. Fish hypo – issues to consider

i. Is F a trespasser? (reduces his claim to anything found there)

ii. How much control did L, owner LinQ, exert over the premises?
iii. Is fish lost, mislaid, or abandoned? (manifested intent of whoever left in the restroom)
iv. Is fish ferae naturae (constructive possession to L)?
v. Is ring embedded property?
vi. TO of fish vs. TO of ring?
vii. Labor – who put more into acquiring the ring?
viii. F’s honesty
ix. Who has better chance of returning ring to TO?

B. Bailment

1) Traditional categories

a. Based on distribution of benefits, with rising std of care




[image: image1]
2) Modern approach

a. Apply ordinary care std to all bailees

b. But in determining what care reasonable under the circumstances, part of circumstances considered = who’s benefiting (if bailee benefiting more, maybe more care required)
3) Theory of bailment

a. Is the basis of obligation contract, or property?

i. Contract = agreement; based on mutual assent; how can this apply to an involuntary bailment? 

ii. Property = rightful possession; bailment created when possession/control transferred

b. Quasi- or Constructive bailment
i. A way of overcoming the lack of voluntary consent in involuntary bailment
ii. Focus on the mutual benefits; if both parties are benefiting, then bailment exists even if bailor never agreed to it

iii. No agreement needed in situation where, if the bailor were aware of the circumstance (the property being misplaced), s/he would want the finder-bailee to keep it for her

iv. Note the involuntary bailments = atypical

· First American Bank v. DC [Bank courier gets his car towed, bank bags inside disappear] – Trial ct holds city is gratuitous bailee (benefiting from safeguarding of car, smooth flow of traffic), so not liable. Ct App reverses; since City is getting fines, there’s mutual benefit and ordinary care req’d. Bailee responsible for bags b/c awareness of contents = responsibility for contents. (But it’s NOT conversion b/c the possession was lawful)
4)   Liability of Bailee 
a. Liability hinges on possession, under either a contract or property theory – bailee must have actual, physical control of property for liability to attach
b. If bailee aware of contents (e.g. bank banks visible in car), bailee responsible for those contents; regardless of value, or knowledge of value
c. Bailee responsible for all reasonably expected contents of property

d. The context determines the expectations

ii. Bailee’s expectation of what the property may contain (fancy hotel, lots of women put jewelry in their purses vs. Motel 6)

iii. Bailor’s expectation that if property is mislaid a bailee will keep it for her; expectation that bailee has accepted duty of reasonable care
a. Common law of misdelivered property = bailee has strict liability to TO if bailee misdelivers property to someone else

· Shamrock Hilton Hotel v. Caranas [Jewelry in purse left in restaurant, Mrs. Luster releases to wrong person] – A constructive bailment existed, and it was a bailment for hire: benefit to Caranas = opportunity to get purse back; benefit to hotel = repeat customers. Jewelry was a reasonably expected contents, so hotel had “constructive knowledge” and was responsible for full value. 
· Ampco v. Williams [Pre-Columbian artifacts in car trunk] – Parking garage not responsible for that loss, b/c those contents could not be “reasonably anticipated.”  

C. Adverse Possession

1) Overview
a. Involuntary transfer from TO to possessor, vesting new title in possessor (new rather than transferred)
b. Determined by 

i. Expiration of statute 

ii. Adverse possession during limitations period

c. One of owner’s property sticks = excluding trespassers

i. If TO does nothing for a period of time, s/he loses the right to eject

ii. A Statute of Limitations runs against the owner

d. Relation-back – once new title vests, it relates back to the time when the possessor first occupied the property

i. B/c not based on written instrument, adverse possessor must file quiet title   suit to get deed (in order to sell, etc)

e. Color of title – a claim of title founded on a written instrument that is defective or invalid

f. Disabilities 

i. Extra grace period in SOL
(1) Such as infancy, insanity, imprisonment 

(2) Disability must exist when possession started

(3) Grace period extends after disability gone (1 yr in NM)


    ii. Disability must be in place when the c/a accrues
2) Rationales

a. Reward most productive use of land

b. Honor reasonable expectations (possessor becomes attached to property)

c. Punish negligence of TO (sleeping on his rights)

d. Settle title; ordering society, creating certainty

3) Elements – 4 general clusters of requirements, varying slightly in diff jurisdictions
a. Actual and exclusive possession

i. Physical entry + possession of the land
ii. Enclosing, building, cultivation; some physical evidence of presence on the land

iii. Exclusive of owner and the public; but other adverse possessors may be present on other parts of the property

iv. Purpose: those acts trigger the cause of action for ejectment, give the TO the right to stop it

v. Exception: constructive possession – if possessor is acting under color of title, and possesses only part of tract, possessor still gets title to all that color of title covers
b. Possession must be open and/or notorious
i. Gives visible evidence of possession
ii. Purpose: puts the TO on notice

iii. No need for actual notice, so long as possession would be apparent upon reasonable inspection (constructive knowledge)
iv. Note: open possession of an underground cave is not open/notorious (Marrengo, p. 140)

v. Slight boundary disputes 

(1) Agreed boundaries – oral agreement btwn neighbors enforceable if accepted for a significant period of time 

(2) Acquiescence – long acquiescence, even if shorter than SOL, is evidence of such an agreement 

(3) Estoppel – one neighbor makes representations to another regarding a common boundary, the other changes position in reliance; the first neighbor is estopped from denying validity of statements or acts (has been applied where neighbor remains silent as other makes expenditures evidencing understanding of boundary)
c. Possession must be adverse or hostile
ii. Possessor must establish a claim of right w/o permission of TO
iii. No consent + intent to remain

iv. 3 states of mind

(1) Objective Standard – no intent required, just activities that look like ownership,  inconsistent w/ TO’s ownership

(2) Good Faith Std – Possessor believes that he has a right to the property

(3) Trespass – I thought I didn’t own it, but I wanted to make it mine; knowingly wrongful taking (Maine doctrine)
v. Purpose: don’t lull TO into false sense of security 
vi. If TO grants permission for use, or possessor acknowledges no intent/claim to land, seriously undermines this element

d. Possession must be continuous for the period of the statute of limitations 

i. Reasonable use; as a TO would use it

ii. Must not abandon w/ intent not to return

iii. If interrupted (either by TO or by abandonment by possessor), clock must begin again

iv. Purpose: balance what we want possessor to do and what’s fair for the TO (give enough time to bring c/a)


Some (Western) states, including NM, include 2 additional requirements
e. Possessor must pay taxes on the land


   i.    Gives additional notice of possession

f. Possessor must claim under color of title

ii. Some jurisdictions connect this w/ good faith requirement 

iii. Allows physical tacking ( person may constructively possess as much land as described in the doc, so long as it’s a single contiguous parcel, and person occupied a significant portion of it

3) Applying the Elements
a. Actual & exclusive – must actually possess the entire area claimed
b. Adverse/hostile


i. Requiring trespass intent rewards wrongdoing, punishes innocent mistake
· Van Valkenburgh v. Lutz [Neighbor feud] – L acts as owner of parcel for many years; V buys, sues to eject. L concedes ownership but wins right of prescriptive easement. In later suit, L argues he owns tract by adverse possession. 







Held: no adverse possession b/c (1) didn’t occupy whole parcel (2) not adverse/hostile (no intent to own).




Inconsistency in ct’s opinion: no adverse possession for shack b/c L knew it wasn’t his land; but no adverse possession for garage b/c good faith mistake – which intent std is being followed?



Dissent embraces objective std: actions show intent to own (cultivation, building, neighbors acknowledged L as owner); disavowal came after SOL had run.



c. Open & notorious
i. Ct usually assigns constructive knowledge to TO when encroachment open

ii. But there is NO presumption of knowledge when encroachment very small

iii. Innocent improver doctrine – if encroachment small, and removal would cause great hardship, possessor gets to keep and must pay TO for the land
iv. But must take care not to give incentive for encroachments; it must be mistaken (innocent), good faith, not intentional 

v. Case by case balancing of what’s fair for possessor and TO; when it’s fair to assign constructive knowledge

· Manillo v. Gorski [14-yr-old remodeler] – G’s remodel unintnetioanlly extends 15” onto M’s land; G claims adverse possession, M argues no intent to claim. NJ cts had followed ME doctrine, but switch to CT (objective std). 



d. Continuity 




i. Tacking – two dimensions

(1) Physical – adding extra piece of property to that actually possessed, by color of title

(2) Temporal – putting together bits of time (possibly w/ diff possessors) to get to req’d period

iv. Temporal tacking requires privity relationship btwn the possessors
v. Privity = voluntary transfer

· Howard v. Kunto [Everyone slide down one…] – Everyone along the beach held the deed to the property to their left; H acquired the deed that described the K’s property from the man living to their right; K’s claimed they owned land by adverse possession – but they’d only bought it a year ago… Summer use counts as continuous b/c it’s what a reasonable TO would do. Tacking to previous possessors allowed b/c there is privity through the sales and purchases (color of title – though in this case, deed doesn’t describe ANY of the property they’re occupying) from one possessor to the next. Question of notoriety element: it’s clear that they were on the land, but not clear they were on the wrong land (like Manillo – porch obvious, fact of its encroachment wasn’t).
4) Adverse Possession of chattels

a. Situation where TO might actually lose against someone subsequent in time
b. Rules of adverse possession apply, but chattels present distinct problems

i. Unlike real property, they move around

ii. How do you possess them “openly and notoriously” in a way that will put the TO on notice?

c. 3 approaches 

i. Conversion rule – SOL begins to run as soon as the property is taken (converted); as long as the chattel is not fraudulently concealed (a crystal rule, but it shafts the TO; if it seems inequitable to apply, ct uses discovery rule instead)
ii. Discovery rule – SOL begins to run as soon as TO learns of the identity (or location) of the possessor, or when should have learned through reasonable diligence (main question here = what constituted due diligence? Fact specific inquiry)
iii. Demand rule – SOL begins to run against bona fide purchaser of stolen chattels when TO makes demand for item and possessor refuses to return

d. What if one link in the chain of possession is theft? 
i. General rule – a thief acquires no title, and therefore cannot transfer good title, regardless of good faith of purchasers
ii. UCC exception – if TO entrusts chattel to another person, that person has voidable title; if person w/ voidable title transfers to good faith, bona fide purchaser, BFP prevails against TO
iii. Values in conflict

(1) Reunite TO w/ chattels

(2) Protect faith in the mkt

· O’Keeffe v. Snyder [Saga of the paintings] –  1946, paintings disappear; not listed as stolen until 1972; discovered Snyder had purchased from Frank (unclear how F got them); 1976 she sued for replevin; F claimed he owned by adverse possession.




Was it open & notorious? Had hung in private house except 1 community art show…






Trial ct applies conversion rule (SOL began 1946), straightforward adverse possession; but result inequitable. S.Ct. holds discovery rule should apply instead, modifying adverse possession rule slightly: SOL starts at earlier of 1) when loss occurs, w/o fraud or concealment; or 2) when owner discovers or should discover identity/location.

D. Gifts

1) Overview


a. Voluntary transfer of property, no consideration

b. Types

i. Inter vivos – gift made during life; must be irrevocable

ii. Causa mortis – in contemplation of imminent impending death (revocable if donor recovers)
2) Elements

a. Intent


i.   Must be to pass title presently; not at some time in the future

b. Delivery

i. Goal: “wrench of delivery,” make sure donor understands irrevocable; Evidentiary – memorial of what’s happened (livery of seisen)
ii. Standard = actual physical delivery

iii. If impossible or impractical, constructive or symbolic delivery

(1) Constructive – donor relinquishes dominion/control over the object; equivalence of physical delivery; classic example = key to locked box
(2) Symbolic – imputed delivery; donor delivers something symbolic of object given, favored where actual delivery impractical or extremely inconvenient; classic example = letter

c. Acceptance




i. If gift has value, acceptance presumed 

· Newman v. Bost [Saga of Van Pelt and Julia, the housekeeper-fiancé] –  Trial ct gives J all; Ct.App gives only bedroom furniture; furniture that opens w/ keys delivered; maybe piano if she can prove delivery; but not ins. policy. 







(1) insurance – manual delivery was possible; bureau valuable in itself and not normally where such things are kept; 


(2)  House property – keys are constructive delivery of everything they open (not the bed); ct rejects argument that they’re symbolic delivery of all in house (b/c she’s not his wife; also, ct wanted to encourage use of wills rather than causa mortis)



(3) her bedroom furniture meets delivery requirement;


(4) piano – intent clear (“Julia’s piano”), but no delivery b/c as housekeeper she doesn’t have dominion over house outside her room.

Ct clearly squeamish over J; seem to be using delivery requirement to comment on intent, which trial ct already decided.

4)  Gifts of Future Interests 
a. What’s being given? A present right to a future interest

b. Intent – must be present intent that transfer be irrevocable
c. Delivery – if non-physical, less likely ct will require physical delivery
d. Acceptance – presumed 
· Gruen v. Gruen [Michael v. Lazette over his father’s Klimpt painting] – Ct holds inter vivos gift of future interest in owning painting, w/ reservation of life estate (title, but not present possession, gifted). Intent clear in letters. Delivery through letter; L argues that b/c painting can be transferred manually, it must be; ct holds that since only title, not possession, is being gifted, letter = perfectly acceptable symbolic delivery. Here, letters serve both intent and delivery. 
V. Estates in Land & Future Interests 
A. Overview – Historical Development 
1) Personal tenurial relationship btwn lord and tenant
- lasts only during tenant’s life, then land reverts to lord
a. Subinfeudation; relationships around land = glue holding society together

b. Seisin = possessory use of the land
c. Tenants performed feudal services; over time, became symbolic, just useful for establishing lord’s right to incidents (the first taxes), whenever seisin descended 
2) Development of heritability

a. Allow the land to descend, same services/incidents expected from heirs

b. Heirs entitled to stand in stead of ancestor if they were mentioned in the grant: “O to A and his heirs”

c. No ability to alienate

3) Revolution of free alienability

a. Statute Quia Emptores (1290) – ended subinfeudation (b/c it was being used to avoid feudal incidents), but it established free alienability

b. Interest in land freely alienable from moment conveyed

c. “and his heirs” change from words of purchase to words of limitation; they convey that FSA being given
d. On-going tension btwn alienability & aristocracy trying to maintain control of land through generations – dead hand control
4) Reification – the law’s tendency to give a reality to an abstract concept

a. “Estates” not tangible, but we treat them as real

5) Three ways property is transferred


a. inter vivos – during life


b. Testamentary – through a will or other testamentary instrument




i. A “devise,” w/ person getting property = “devisee”


c. Inheritance, no will (intestate); recipients = heirs
6) Definitions 

a. Estate – an interest in land that is or may become possessory
b. Heirs – don’t exist until you’re dead; the people who inherit after your death
c. Issue – Lineal descendents (children & children of children)

d. Ancestors – parents 

e. Collateral heirs – Blood relations who are neither ancestors nor descendants (brothers, sisters, cousins, aunts, uncles, nephews, nieces)

f. Intestate – someone dies w/o will

g. Intestacy statute – law that determines distribution of property of intestate person (in NM, ¼ to spouse, ¾ to children)

h. Escheat – someone dies intestate w/o heirs, property escheats to state where located

i. Primogeniture – rule that eldest son (or eldest son of eldest son) inherits all 


7) Pigeonholes 


a. Every estate MUST fit into one of the categories; we do not create new ones



b. Certainty, efficiency, predictability prioritized here over flexibility



c. Note that this structure favors those w/ access and knowledge of the system…

B. Possessory Estates

1) Fee Simple Absolute (FSA)
a. The greatest quantum of property a person can own – every stick in the bundle


i. Duration: right extends to infinity; endures forever 
ii. But remember “absolute” is never really absolute; there are always limits

b. Magic words: O to “A and his heirs”
i. “to A” = words of purchase; who is getting the property

ii. “and his heirs” = words of limitation; what property interest is being created

iii. Traditional presumption: if no magic words, it’s only a life estate

iv. Modern presumption: conveyance is of all rights possessed unless expressly stated otherwise

c. The sum of the parts must always add up to a FSA
i. FSA may be divided physically or temporally


ii. Present possessory interests + future interests = FSA

(1) Example: A gives estate for 10 years to B; B has present possessory interest; A has future reversion (which can itself be alienated); together, they add up to a FSA

d. Rule Against Restraints on Alienation
i. Any absolute restraint on FAS is void; some partial restraints are allowed

ii. Rationale


(1) Keeps property marketable


(2) Avoid perpetuation of concentration of wealth


(3) Provide incentive to improve land (restraints discourage)


(4) Allow owner to use property for credit

iii. Types of restraints

(1) Disabling restraint – prevents grantee from transferring
(2) Forfeiture restraint – if grantee attempts to transfer, he forfeits his interest
(3) Promissory restraint – grantee promises not to transfer, enforceable as contract

2) Fee Tail

a. Duration: endures only as long as there are lineal descendents 
i. Potential to endure forever, so long as descendents continue
ii. Descendents (potential heirs) now have an interest in the land; A cannot sell or bequeath

b. Magic words: O “to A and the heirs of his body”

c. Modern trend is not to recognize 
i. Creditors don’t like it

ii. Can’t use the land to control the children

iii. Today most states don’t follow – interpret that language as creating either a life estate or a FSA
3) Life Estate

a. Duration: endures for life of tenant 
b. Magic words: O “to A for life”

c. A’s is the measuring life; he may transfer to B, but only for length of A’s life


i. If B dies before A, it goes to B’s heirs for the rest of A’s life


ii. Life estate pur autre vie – for the life of another

4) Estate for Years (non-freehold estate)
a. Duration: endures for fixed period of years 
b. Magic words: O “to A for ## years”

· White v. Brown [Jesie Lide: “I wish Evelyn White to have my home to live in and not to be sold”] – Trial ct & Ct.App. hold life estate; S.Ct. reverses. 






Presumption = will conveys all property belonging to testator unless words and context demonstrate contrary intention. Since intent to form life estate not perfectly clear (“for life” could be motive, not restraint), doubt resolved in favor of FSA. Since “not to be sold” = a disabling restraint, those words are void. 



Dissent reads those words as clear indication of life estate, rather than an attempt at restriction.
C. Defeasible Estates – potential to last forever, but also potential to be cut off
1) Fee simple determinable
a. Limitation: the happening of some event; if it happens, then A loses the fee (is defeased)

b. Magic words: “until, so long as, while, during, as long as”
c. Key feature: an automatic cut-off and reversion to the grantor if event occurs

2) Fee simple subject to condition subsequent 

a. Limitation: if event occurs, O has option to take fee back
b. Magic words: “but when, but if, provided that, on condition that, however”

c. O’s future interest = “right of entry” or “power of termination”

d. Difference btwn FSD and FSSCS: in FSD, limitation is part of the phrase of what’s being granted; in FSSCS, complete is estate is granted, then condition follows comma

3) Fee simple subject to executory limitation

a. Limitation: if event occurs, fee doesn’t revert, but it goes to someone other than the grantor
b. Magic words: “until, so long as, while, during, as long as”

c. Capable of being transferred, but conditions remain

d. Automatic divestment upon occurrence of stated event

D. Future Interests 

1) Future interest – presently existing interest that may become possessory in the future

2) At old common law, no transferable, only inheritable

a. Exception: you may convey the future interest to the holder of the possessory estate

b. Modern trend is to allow free alienation

3) Types (“you must call the puppy by the right name, or it will not come…”)
a. Interests Retained by the grantor/transferor 
i. Reversion

ii. Possibility of reverter

· Automatic reversion if/when condition occurs

· Which means SOL on adverse possession starts running as soon as condition occurs

iii. Right of entry (AKA power of termination)

· Not automatic – must legally re-enter land; you may lose that right if you sleep on it too long

a. Interests created in a grantee/transferee
i. Vested remainder – will become possessory
· Indefeasibly

· Subject to open

· Subject to divestment

ii. Contingent remainder – may become possessory
· Unascertained person
· Condition precedent 

iii. Executory interest

· Mahrenholz v. County School Board [Hs grant 1.5 acres to the school “land to be used for school purpose only; otherwise to revert to Grantors herein”] – Ct holds it’s a fee simple determinable rather than a fee simple subject to condition subsequent. Why? The word “only” is a limitation in the granting clause, followed by “revert” rather than re-enter. 


Major consequences: since under IL law possibility of reverter is not alienable or devisable, but is inheritable, H’s son inherited it, land automatically became his when no longer used for school purposes, and he had a FSA he could transfer to the M’s. Otherwise, he would’ve had to legally re-enter first.






Moral of the story: use the magic words, people.

4) Remainders – vested vs. contingent
a. Remainder MUST be capable of becoming possessory at the moment the prior estate ends

i. So “O to A for life then to B if B gives A a proper funeral” cannot be a 
  remainder; it must be an executory interest; reverts to O, then B cuts off if condition met
b. Vested
i. Ascertained person 
· Born/alive at time of conveyance

· Capable of being identified at time of conveyance (e.g. NOT “O to A for life, then to the Dean of UNM SOL”)
ii. AND no condition precedent other than the natural expiration of the previous estate

iii. Example: “O to A for life, then to B” – B has a vested remainder
c. Types of Vested remainders

i. Vested indefeasibly
· Guaranteed to become possessory
· “O to A for life, then to B and her heirs”

ii. Vested subject to open (AKA subject to partial divestment)

· Remainder goes to a class of persons, at least ONE member of which may be ascertained

· Ascertained people will get something, but their share may be partially divested by new members to the class

· “O to A for life, the to A’s children”

iii. Vested subject to divestment – the trickiest puppy
· Condition added as separate clause after the conveyance, NOT as part of the description
· “O to A for life, then to B, but if B does not survive A, then to C”

· It’s not a condition precedent b/c it comes after the conveyance; it’s a condition subsequent (if it happens, divests)

· In contrast to: “O to A for life, then to B and her heirs if B survives A,” where condition is part of what’s being granted, an integral part of the grant (becomes a condition precedent, therefore a contingent remainder) 
· Followed by an executory interest in C

· DIAGRAM THE SENTENCE; READ THE CONVEYANCE SEQUENTIALLY 
d. Contingent
i. Unascertained person (maybe even not born)
· Example: “O to A for life, then to the heirs of B” – no heirs until death, so unascertained
ii. OR condition precedent other than natural expiration of previous estate 

· Example: “O to A for life, then to B if B has reached 25 years” – if condition not met, reverts to O
iii. Alternative contingent remainders

· Two contingent remainders, with mutually exclusive conditions precedent; one or the other will happen

· Example: “O to A for life, then to B and her heirs if B survives A, and if B does not survive A, to C and his heirs” – either B will survive A or she won’t
iv. CONTINGENT REMAINDER ALWAYS FOLLOWED BY A REVERSION IN O

5) Executory interests 
a. Carry hatchets, not pillows – actively cut off the prior estate

i. EXCEPT that, b/c of ancient rule, remainder cannot follow vested fee simple, so in situations like “O to A so long as land used for a library, then to B,” B has an executory interest that does not cut off A, but succeeds politely 

b. Types

i. Shifting – shifts from one grantee to another; follows and divests an interest in a grantee
ii. Springing – springs from the grantor to a grantee; follows and divests the estate of the grantor
· “O to A when she turns 21”

· “O to A for life, then to B 5 years after A’s death” – reverts  to O, who then has FSSEL until B’s interest springs

c. Created by FSSEL – automatic divestment in favor of executory interest upon happening of stated event

i. Examples:
· “O to A while A serves in the army, then to B” – classic example; when A leaves the army, executory interest “executes” and cuts off A’s possession
· “O to A, however, if A uses the land for a church, then to B” – if it went back to O, would be FSSCS, requiring re-entry; however, executory interest always automatic

d. Created 1536, Statute of Uses; equitably enforced “uses” turned into legal rights
e. Not always, but usually…

i.  When first future interest is contingent remainder, so is second one


ii. When first future interest is vested, second is executory 

E. Rule Against Perpetuities 

1) Attempt to balance the eternal tension

a. Dynastic impulse toward dead hand control vs.


b. Free alienability of property (and credit, of course)
2) Common law rule – “what might happen”
a. Interest only valid if it MUST close, vest, or fail w/in life in being plus 21 years

i. John C. Gray: “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”
ii. Rule applies the moment the conveyance is made; any interest that doesn’t satisfy is stricken out immediately; construe conveyance w/o those words 

b. RAP does NOT apply to

i. Present possessory estates

ii. Future interests held by grantor (reversion, possibility of reverter, right of entry)

iii. Vested remainders (except subject to open)

c. RAP applies to

i. Contingent remainders

ii. Executory interests

iii. Vested remainders subject to open

d. Look for:

i. Future interest in grantee

ii. Either contingent or subject to open (element of uncertainty)

iii. That might still exist beyond the time limit; then it fails

e. Ask:
i. What’s the time period? 

ii. How long might the future interest remain open? What’s the longest period of time it will take us to determine if the future interest vests, fails, or closes?

f. Approach to RAP
i. What’s the state of the title?
ii. Are there any future interests subject to RAP?

iii. What does the contingency hinge on?

· If it doesn’t hinge on someone’s life, big red flag

iv. Who are the lives in being? (Circle all mentioned in grant)

v. What’s the period of time in which the contingency will vest, close, or fail? Might it still be open or contingent longer than the lives in being + 21? 
vi. If it might, then cross out that interest and revise the state of the title.

g. Why do we still care about common law approach? It enables us to be certain NOW that the interests created will be valid, rather than waiting several decades to find out
3) Common law rule of the destructibility of contingent remainders

a. If contingency not met when prior estate ends, contingent interest destroyed


i. “O to A for life, then to B if B reaches 35,” if B not 35 when A dies, B’s interest lost, reverts to O

b. Modern trend = in most American jurisdictions, estate reverts but contingent interest remains valid; when contingency met, it cuts off O

4) Doctrine of worthier title 

a. If grantor sought to convey a life estate to a grantee and a future interest (a remainder or executory interest) to the GRANTOR’S HEIRS, the common law struck out the words to “O’s heirs” and substituted “O.” 

i.  Rebuttable presumption that “O’s heirs” = “O” 
b. Common law prefers certainty, marketability; contingent remainder introduces unnecessary uncertainty here

c. Property “worthier” if inheritable rather than inter vivos transfer
d. Examples:

i. “O to A for life, then to O’s heirs” – read as just a reversion in O
ii. “O to A for life, then to B, but if B uses the land for a ministry, then to O’s heirs,” – attempt to create executory interest in O’s heirs; reversion to O
5) Relief from common law rule 
a. Charitable exemption – if both the present possessory estate AND the future interest(s) are charities, then RAP doesn’t apply

b. Equitable doctrine of reformation – ct may seek to “reform” invalid future interest so as to best effectuate the manifested goal of the grantor; ct has leeway to ameliorate

c. Statutory modifications

i. What actually happens, rather than what might happen (but the drawback is that it does take that property out of the market while we play the waiting game)
ii. “Wait & see” for common law period – if future interests that might fail in time period don’t fail, then they’re good

iii. “Wait & see” for 90 years from time of conveyance – USRAP 

6) The Uniform Statutory Rule Against Perpetuities (USRAP) – “wait and see”

a. Would this conveyance pass muster under common law RAP?




i. If yes, it’s good!


b. If no, is it certain to vest, fail, or close w/in 90 years?



i. If yes, it’s good!


c. If no, wait 90 years and see if it actually does – if it does, it’s good

7) RAP Danger Signs

a. Condition based on a use or event, rather than a person.


b. Contingency based on period longer than 21 years.


c. Interest is given to generation after the next (grandchildren rather than children).

	Present Possessory Estate
	Magic Words
	Duration
	Future interest in Grantor
	Future interest in Others

	Fee Simple Absolute (FSA)
	O “to A and his heirs”
	Forever
	NONE
	NONE

	Fee Tail (FT)
	O “to A and the heirs of his body”
	As long as A has lineal descendents
	Reversion
	

	Life Estate (LE)
	O “to A for life”
	Until the end of the measuring life (or the happening of the named event, if defeasible – “to A, unless A marries, then to B”)
	Reversion
	Remainder 
   -Vested

       --indefeasibly

       --subject to        

          open

       --subject to 

          divestment

   -Contingent

       --maybe 

          alternative 

          contingent 

          remainders

	Estate for Years (EY)
	O “to A for ## years”
	Length of time named
	Reversion
	

	Fee Simple Determinable (FSD)
	DURATION

Until, so long as, while, during 
	
	Possibility of Reverter
	

	Fee Simple Subject to Condition Subsequent (FSSCS)
	CONDITION

But when; but if; provided that; on condition that; however
	
	Right of Entry / Power of Termination
	

	Fee Simple Subject to Executory Limitation (FSSEL)
	Until, so long as, while, during,
	
	
	Executory Interest

	
	
	
	
	


VI. Co-Ownership & Marital Interests 
A. Concurrent interests 

1) In general
a. Present or future interests are held by multiple parties simultaneously (rather than consecutively)

b. Each party has an undivided share in the property

c. Each party has a right to possession of the whole

2) Types

a. Tenancy in common

i. Each tenant has equal right to possession of the whole

ii. Separate by undivided interests; different tenants’ shares may be unequal

iii. Each share is freely alienable w/o consent of other tenants

iv. Each tenant’s interest is devisable and inheritable

v. Modern law presumes concurrent ownership is tenancy in common for sake of alienability (old common law presumed joint b/c it disfavored breaking land up into lost of little pieces)
vi. Sd

b. Joint tenancy

i. Each tenant has equal right to possession of the whole
ii. Interest is “single but concurrent” – each tenant considered to own the entire property 

iii. Essential characteristic = right of survivorship; as each tenant dies, that tenant’s interest disappears; the survivor keeps all (but nothing has “transferred,” b/c each already owned all)

iv. Requires 4 Unities:
(1) Time – all tenant must acquire at same time

(2) Title – all tenants must acquire through same instrument; led to need for straw man, if A owns property and wants to bring in B as joint tenant, A must first convey to straw man C and then have C convey back to A and B jointly

(3) Interest – shares must be qualitatively the same type of estate
(4) Possession – each tenant must have equal rights to possession of the whole
v. Note that the right of survivorship is a mere expectancy not an actual future property interest
vi. If both/all co-tenants die simultaneously, go to statutory rules, or reversion to grantor (but ct will parse to try to determine who dies first – e.g. Gray v. Snyder, spouse decapitated in car accident died before one found w/ blood still gushing, therefore heirs of gusher take)
vii. Because presumption is of tenancy in common, many jurisdictions require express statement of intent to create joint tenancy

c. Tenancy by the entirety 

i. Same characteristics as joint tenancy, except:

ii. Fifth unity of marriage: tenants must be husband and wife; and

iii. Neither may sever or transfer interest unilaterally 


3) Severance of joint tenancy

a. Any tenant may unilaterally sever a joint tenancy, converting it into a tenancy in common

i. A transfer to a third party will break up the 4 unities

ii. Must be done inter vivos, since tenant’s interest vanishes at death 

iii. However, if multiple joint tenants, joint tenancy will still exist between those who haven’t acted; they’re joint w/ each other and common w/ the one who severed

iv. E.g. “O to A + B + C”; A transfers to X; X is a tenant in common w/ B and C, B and C are joint tenants w/ one another (whichever one survives will keep the 2/3 share of the property)

· Riddle v. Harmon [W in joint tenancy w/ H, wanted to be able to leave her share to her children] – To sever the joint tenancy, W granted herself a ½ interest in the property; deed stated purpose was to terminate the joint tenancy. CA statue had abandoned requirement of straw man for creation of joint tenancy; ct held the same principle should allow termination of joint tenancy w/o straw man. “It takes two to transfer” rule = archaic, from feoffment ceremony and inability to think of estates abstractly. Holmes: “It is revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more revolting if the grounds upon which it was laid down have vanished long since and the rule simple persists form bind imitation of the past.”  

b. Two theories on whether a mortgage or lease constituted a severance

i. Lien theory – a mortgage is merely a lien; it does not break any of the unities 

ii. Title theory – a mortgage vests title in the mortgagee (subject to redemption by mortgagor); therefore the unities of time and title are broken and the joint tenancy is severed

iii. Leases: MD follows title theory for mortgages, and holds lease changes interest from present possessory to future, braking that unity; CA follows lien theory, holds lease does not sever ( depends on whether ct takes more restrictive or less restrictive view of the 4 unities 

iv. Ask the harder question: even if ct follows title theory, what if note paid before tenant died? Can take very technical approach – once severed, cannot re-create the unities; on the other hand, can we conceive of mortgage as “suspension” of joint tenancy such that is can be reinstated once paid off? Especially when intent to sever is not clear? Formalism gives us certainty, predictability, but maybe not just result…
c. Does a tenant’s encumbrance survive the tenant?

i. Jurisdictions split – some say when tenant’s interest disappears, so do all encumbrances on his interest (“when the fence disappears, so does the bird sitting on it”)
ii. Others say encumbrance carries over to surviving tenant’s interest
· Harms v. Sprague [Brokeback Mountain case] – H owned property in joint tenancy w/ his bro; mortgaged his interest to help S buy property where the 2 of them lived. H died, devising all to S. Ct follows lien theory, holds joint tenancy was not severed and bro takes the property. No indication that H intended to sever when he took out mortgage. Ct also finds that mortgage disappeared w/ H’s death. Ct has to delicately construe the Probate Act that declares: “when any real estate…subject to an encumbrance…passes by joint tenancy...surviving tenant… takes it subject to the encumbrance.” Ct finds that surviving tenant doesn’t “take,” since he already owns it all, so nothing passes and statute inapplicable. Troubling question: institutional lenders probably know better than to agree to mortgage of joint w/o both owners; won’t this decision only punish unsophisticated lenders?

4) Partition
a. Any co-tenant may bring an action for partition, equitable action to divvy up the property, whether its held as tenancy in common or joint tenancy (but not available to tenants by entirety)

i. Fundamental goals: fairness and efficiency

ii. Partition in kind – physical division of the property; favored b/c “sale of property w/o consent is extreme exercise of power”

iii. Partition by sale – property sold, money divided on basis of each tenant’s interest

iv. Sale should only be used where

· Physical attributes of land make physical division impracticable or impossible (e.g. it’s a house); and

· The interests of the owners would be better promoted by sale

v. However, modern cts tend to favor sale b/c it’s easier (only lip service to the rule)
· Delfino v. Vealencis [D wants partition by sale so he can buy and subdivide; H wants partition in kind so she can keep home, garbage disposal business] – Ct App requires partition in kind – lower ct failed to find that it was truly impractical, truly in best interests of owners to sell. All interests of all owners must be taken into account; trial ct looked merely at highest economic value, and assumed it was in the best interests of the parties to get the most money possible. But the competing interests of preserving V’s home and livelihood must also be considered. 

b. Ct will consider whether value as a whole is significantly more than value in pieces; may tilt toward partition by sale in that case

c. Apportionment is by value, not acreage; if tenant owns 69% share of the property, division gives the tenant land equivalent to 69% of value (may be smaller acreage of more valuable land; or more land that is less valuable)
d. Be creative – “time share” division of the coveted rocking chair, each get it for 6 months of the year; could make the division more burdensome to encourage parties to reach agreement

5) Rights and responsibilities of co-tenants

a. Majority rule: each co-tenant entitled to possession of the entirety w/o contribution to co-tenants, absent agreement or ouster
b. Minority rule: when one tenant is using more than her share of the property, compensation due even w/o ouster

c. Trade-offs btwn majority and minority rules:

i. Fairness: one co-tenant is getting more of the value than the others

ii. Productivity/efficiency: better to have the property being used, adds to overall economic welfare 

iii. Majority rule encourages parties to come to private agreement

iv. Typical situation (majority rule designed to serve): older parents own property as co-tenants, child moves in to help parents; all kids inherit as co-tenants; general societal expectation that the child living there should be able to continue to do so w/o owing rent to siblings

d. Ouster – 

i. an act by one co-tenant that deprives another of the right to possession
ii. ouster starts SOL running on adverse possession
e. Co-tenant must always account to other co-tenants for income collected from a 3rd party’s use of the property (not his own), if that income exceeds tenant’s proportionate share (Statute of Anne)
· Spiller v. Mackereth [Co-owners of industrial building lose their renter, S takes over, uses as a warehouse; M says get out or pay me rent] – Ct holds no rent owed b/c there was no ouster. Mere request for S to leave or pay was not a denial of M’s right to use the premises; since M never attempted entry of the premises, she was never denied. Merely putting locks on building did not constitute ouster b/c it was just to protect S’s inventory and he never denied M access.
B. Marital interests

1) Overview



a. Rights acquired merely by spousal status 



b. Property is not support


i. Support = duty, provision of necessities; alimony/maintenance

ii. Property = acquisition of assets 



c. 2 systems based on 2 different underlying theories of marriage


2) Common law
a. Unity theory of marriage: 1+1=1, and that 1 is the man
i. The woman’s legal identity “suspended” during marriage (couldn’t sue/be sued, enter contracts, devise property, etc)

ii. W lost title to all personal property; H got it

iii. W kept title to real property, but H had total control over it 

iv. W owed H “services,” H owed W support (rarely enforced)

v. Progressive Era – Married Women’s Property Acts gave married women the same legal rights as single women; so if she brought property into the marriage, she got to keep it
b. Property during marriage
i. Title theory – the person who earned the property owns it, and whatever’s purchased w/ it
ii. In traditional H=wage-earner, W=homemaker family, W has no rights to any of the $$ H earns during the marriage

iii. Each spouse has total right not to share earned property

iv. 20 states still recognize tenancy by the entirety; neither H nor W can unilaterally sever; but creditors can attach; unless title is in both names, tenancy by the entirety controlled by H b/c he proved $$ to purchase it
c. Property on death
i. Until 1900, W couldn’t devise property; spouses could not be heirs; when H died it either passed to his intestate heirs or to anyone he devised it to
ii. Dower – on H’s death, W got life estate in 1/3 of all the inheritable real property of which H was seised at any time during marriage
· Inchoate right attached at time of marriage

· Even if property sold during marriage, that inchoate right continued to attach unless W consented 

· 1/3 of each piece of property, rather than of entirety 

iii. Curtesy – on W’s death, H got life estate in all real property of which W was seised during marriage; but the right to curtesy only attached once a child had been born alive
iv. Elective share – modern approach (replaces dower & curtesy) 
· 20th century, more ownership of personal property, less of real property

· Applies equally to H & W
· At death, surviving spouse can choose to renounce will of decedent, take a statutory share (differs among states, but usually around 1/3 of total value); spouse may devise to anyone, but elective share overrides will

· Right attaches to all property owned by decedent at death (personal as well as real)

· There are still ways to get around it – e.g. H takes life estate, gives title as inter vivos gift, etc. 

d. Property on divorce
i. Other than support requirements, ct allocates property to the spouse who earned it; so if W’s earned income all spent during marriage, she got nothing
ii. Equitable distribution – judge may distribute property according to equities, rather than title; look to contribution to marriage, needs; adopts more of the community property philosophy
(4) Dual property states – only “marital” property (acquired during marriage) can be equitably divided

(5) All property states – all property owned by spouses may be divided; but one factor judge will consider is who earned it; wager-earning spouse still favored


3) Community property (civil law origins)
a. Partnership theory of marriage: 1+1=2, marriage is a partnership in which each spouse contributes equally, although differently

i. Therefore both spouses have automatic right to assets earned during the partnership (“fruits of marriage”)

ii. Not based on “who earned it,” instead based on classification of type of property 


(6) His – H’s separate property

(7) Hers – W’s separate property

(8) Theirs – community property 

iii. NM 40-3-8 defines community property by elimination; anything acquired during marriage that’s not

(1) Pre-marriage – remains separate unless commingled 

(2) Contract – separate by agreements

(3) Gifts/inheritances/gratuitous transfers to one spouse – unless spouse chooses to share

(4) Ct decree has determined it’s separate

(5) Post-marital property

iv. First, determine what category of property it is; that will dictate the consequences that follow
v. In NM, rents/income from separate property remain separate

b. Property during marriage
i. Jointly owned by both spouses – undivided interests

ii. Until 1970’s, H had total right to control, manage, dispose of that property; today, gender neutral – either spouse may be in control of property
· “race to the bank account” – whoever takes control first is in control

iii. Real property (NM 40-3-13)

· Need consent/signatures of both spouses for transfer; even if deed taken in only one spouse’s name
· But either spouse alone may purchase property w/ community funds on behalf of community

· Either spouse can take out mortgage, encumber property at time of purchase on behalf of community; later need consent

iv. Personal property (NM 40-3-14)

· When document of title lists both spouses (e.g. car title), then both must consent
· Otherwise, if no doc of title (random household goods), either spouse alone has full power to manage, control, dispose of, encumber (limited by ill-defined fiduciary duty to the community; can’t just give it away)

v. May be held as joint tenancy (non-severable); traditionally had to choose btwn the two (no right of survivorship w/ community property), but NM allows community to be joint
vi. Community debt (NM 40-3-9) – both spouses responsible unless signing spouse and creditor agree otherwise (and if you were the creditor, why would you?)
vii. No case law on intact marriages; some remedies under domestic violence statutes, etc; but absent decree or agreement, community remains until date divorce effective

c. Property on death
i. Death ends the community; no more community property – each asset split 50-50 btwn survivor and decedent’s estate

ii. Decedent has right to devise all separate property and ½ community property to anyone
iii. NO right of survivorship
iv. If spouse dies intestate, NM probate code treats spouse as favored heir

· If any surviving issue, ¼ of separate property to spouse, the rest to issue

· If no issue, spouse takes all separate property

· Decedent’s entire ½ interest in community property goes to spouse (as heir, not by right of survivorship)

d. Property on divorce
i. Traditional (NM follows, as do LA and CA)


(1) Categorize property


(2) Each spouse keeps separate property, gets ½ community property

ii. Equitable distribution

(1) The other community property states borrow from common law states

(2) Judge looks at equities – can alter ½ interests if equities require

(3) But equitable distribution ONLY applies to community property, not separate (except in WA)

(4) Still strong presumption of equal split remains 


4) Problem of migrating spouses (moving to NM form common law state)
a. Death
i. Classify based on where acquired (if common law lets wage-earner keep all earnings, it’s separate property)

ii. Divide under New Mexico law (if all separate, and H devises elsewhere, surviving spouse gets nothing)

b. Divorce

i. Hughes v. Hughes (1974)

(1) classify property based on the law where acquired

(2) distribute according to law of place where acquired (equitable distribution, as undefined and discretionary as that it)

ii. NMSA 40-3-8 – “quasi-community property”


(1) classify under New Mexico law


(2) distribute under New Mexico law


(3) Only applies if both parties current domiciliaries of NM

	
	COMMON LAW
	COMMUNITY PROPERTY

	THEORY
	1+1=1, that one is the man
	Marriage is a partnership, both contribute equally

	DURING MARRIAGE
	Title theory – he who earns it, keeps it
	Each spouse has undivided 50% share in all property acquired during marriage (except that specified as separate – see statute) 

	ON DEATH
	Old approach: dower, curtesy
Modern: elective share; spouse may renounce will, take statutory determined share of all property owned by decedent at death
	Each community asset split 50-50 btwn survivor and decedent’s estate
NM – if intestate, issue, survivor takes ¼ separate property; if intestate, no issue, survivor takes all separate and community property 

	ON DIVORCE
	Old theory: earner devises wherever
Modern: equitable distribution; judge distributes according to equities, contribution, needs, etc.
	Traditional (NM, CA, LA): categorize property; spouses keep separate, community split 50-50
Equitable distribution: applies to community property; still presumption in favor of 50-50


Gratuitous Bailment


Bailor receives sole benefit (e.g. “watch my laptop”)


Bailee responsible only for gross negligence, lowest duty of care





Bailment for Hire


Mutual benefits (e.g. valet parking, dry cleaning)


Bailee held to ordinary care std





Bailment for sole benefit of bailee (e.g. “can I use your car”)


Bailee held responsible for slight negligence; extraordinary care std
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