Property I Attack Outline – Fritz – Spring 2006
OVERVIEW

First Acquisition of Property Rights

Discovery


Capture


Creation


Themes: First in time is first in right; Locke’s labor theory; Order society (avoid 
conflict); Fulfill social expectations of fairness; Provide greatest public benefit
Subsequent Acquisition of Property Rights


Find


Bailment


Adverse Possession


Gift


Themes: It all comes back to first possession; need for actual, physical 
possession; certainty in property rights; keeping the peace;  relativity of title
Types of Property Rights


Consecutive



Present Possessory Estates



Future Estates (RAP)


Concurrent



Co-tenancies



Marital interests (common law vs. community property) 

QUESTIONS

First Acquisition
1) Is it Discovery? 
· Only applies to European nations, “uncharted” lands

· Exclusive title to Discoverers; right to exclude other Europeans

· Right to extinguish Native title (who only have occupancy rights) by sale or conquest

2) Is it Capture?

· Occupancy/possession/control + intent to claim

· Unless widely accepted (and perhaps narrowly applicable) custom says otherwise

3) Is it Creation?


· General rule – encourage productive competition, extend property rights only so far as necessary to encourage investment in creation
4) May the possessor exclude another?

· Does the other seek mere convenience or necessity? Right to exclude limited by human needs/social values.

Subsequent Acquisition

1) Is it Found?

a. Is it lost, mislaid, abandoned, embedded, or treasure trove?
· If lost, finder has rights against all save TO or previous possessors

· If mislaid or embedded, generally goes to owner of LinQ
2) Is there a bailment?

· Created by transfer of possession/control
· If transfer involuntary, may still be quasi- or constructive bailment

a. If bailment, how far does liability extend?
· Bailee liable for all reasonably expected contents of the property (depends on the context; expectations)
· Who benefits? The more the bailee benefits, the more care expected of her “under the circumstances”

3) Is there adverse possession?

· Exclusive, actual possession (entry + physical occupation)

· Open & notorious (would it put a reasonable TO on notice)

· Adverse or hostile (no consent + intent to remain) 
· Claim of right

· May be objective; good faith; or trespass standard

· Continuous (based on reasonable use of TO)

a. If in NM, also need

· Pay taxes while occupying

· Claim under color of title

b. If chattel

· Conversion, discovery, or demand rule
· Thief cannot pass good title

· Under UCC, entrustment by TO grants voidable title so that BFP prevails over TO
4) Is there a gift?

· Intent to pass title presently

· Delivery

· Actual physical = required unless impossible or impractical

· Constructive = owner relinquishes control (key)
· Symbolic = imputed delivery (letter)

· Acceptance (presumed if gift has value)

Types of Property Rights

Consecutive Estates

1) What’s the present possessory estate?


a. If not FSA, is the future interest in a grantor or a grantee?



i. If grantor, no need to worry about RAP

2) If there are conditions (creating defeasible fee), what magic words are used (duration vs. condition)?

a. If future interest ends up in a grantee, it’s FSSEL no matter what the words are
3) If there’s a remainder in a grantee, is there an uncertainty about who will get it, or is there a condition precedent? 
a. If yes, contingent remainder ( apply RAP; and don’t forget O’s REVERSION

4) Does the future interest act to cut off a present possessory interest?

a. If yes, executory interest ( apply RAP

5) Is the remainder vested, but then a subsequent condition is tacked on after a comma, not w/in the granting phrase?

a. If yes, vested subject to divestment
b. If that condition involves giving the property to a third party, that third party has a shifting executory interest

6) If the remainder is vested, could more people be born to satisfy the conditions?

a. If yes, vested subject to open ( apply RAP

7) Applying RAP:

a. Is it a devise or a conveyance?

i.    If a devise, who are lives in being at O’s DEATH?
ii.   If conveyance, who are lives in being at time conveyance made?
b. Kill off each life in being, one by one: Is there anyone I can kill who will resolve the uncertainty, after whose death all the future interests will vest, close, or fail w/in 21 years? 
c.   Remember that a person can be his/her own measuring life

i. If not, it fails RAP; cross out the applicable future interest and revise state of title
ii. If yes, that person is the measuring life and RAP is satisfied

Concurrent Estates

1) Is it a joint tenancy or tenancy in common? Default is common; unless language explicit, it’s common.
2) If joint, are all 4 unities satisfied?

a. Time, Title, Interest, Possession 

3) If joint, has anything happened to sever?

a. Mortgage under title theory, not under lien

b. Transfer to 3rd party

c. Unilateral transfer to self; through strawperson or not 
d. If not, right of survivorship remains

4) Is one tenant benefiting more from the property than the others?

a. Majority rule = no duty to compensate

b. Minority rule = automatic duty

5) Has there been an ouster? (denying co-tenants possession of the property)
a. Triggers duty to compensate co-tenants for disproportionate use

b. Starts SOL on adverse possession

6) Has anyone brought an action to partition (good for both joint and common)?

a. Partition in kind favored

b. Partition by sale only where physical division impracticable; best interests of tenant served by sale 
7) If marital interest, is the jurisdiction common law or CP?
8) If common law

a. During marriage: title theory; he who earns it, owns it

b. Death: elective share, statutory share overrides will (replaces dower/curtesy)

c. Divorce: equitable distribution, judge looks to contributions, needs

9) If CP

a. During marriage: jointly owned, equal undivided interests

b. Death: Survivor gets 50% of community property; treated as favored heir

c. Divorce: each spouse keeps separate property; community split 50-50
10) In New Mexico?

a. Quasi-community property for migrating spouses who divorce here

b. Migrating spouses who die here are screwed

c. Both spouses signatures needed for real property; not for personal property w/o title docs

