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Torts Outline

Negligence

1) Duty

2) Duty Stated 

3) Duty Breached

4) Injury

5) Cause in Fact

6) Proximate Cause

7) Successive and Concurrent Tortfeasors

A. Two Views of Torts 

1. Salmond: 

1. Strict or traditional view. 

2. If you do not fill the elements of any single tort, you are out of luck. 

2. Pollack: (majority perspective) 

1. Dynamic view of tort law. 

2. If any element or aspect of tort, it can still be called a tort, even if it may not fit perfectly into the prima facie elements of tort law. 

Morrison: Plaintiff did need no to satisfy the prima facie elements of a recognized and formal tort category to have a cause of action under certain conditions.

A. DUTY OWED
1. Non-Feasance 

GR: No Duty to Act

A. Exceptions 

 

Special Relationship 1 (SR1)

GR: Special relationship of D to P.

Invitor or an instrumentality under control of D. 

Policy question: when should we impose liability, how to control liability.

1. employer/employee 

2. parent/child 

3. innkeeper/guest 

4. carrier/passenger 

5. If you caused harm or put person in danger, then duty to act (2nd restatement of torts) 

6. moral and humanitarian (policy) 

1. Injury aggravated by lack of due care, even if the injury wasn't caused by the Defendant (Warren p.21). 

 

Special Relationship 2 (SR2)

GR: Control + Foreseeability

1. The right or ability to control. Grover, Tarasoff   

(Eg. If D can control X, & can foresee that X’s conduct is potentially harmful to P---- then D owes duty to stop X from harming P.)

        a. NM Statute says that the parent actually has to be able to control the child not only that they    

           should be able to control the child (p.29)

        b. Tarasoff: two policy's argued a: people need mental health care b: the public needs protection

           1. The rule that we get from Tarasoff about control is the power to commit or confine is the                 

               power to control and this establishes duty b/c of SR2. 

           2. Does professional knowledge establish SR2? i.e. the priest hypothetical 

 2. Foreseeability

        a. Tarasoff: the court compares him to a reasonable psychiatrist (RP/UC) - if he should have     

           foreseen it, the majority argues, then a duty is created.  The concurring says we should get rid of  

           the "reasonable" psychiatrist test, he should only have a duty to warn if he actually believes that   

           the act is going to happen.  

 

                    2. Misfeasance 
           GR: If you act, you have to act like a reasonable person under the circumstances

    A.. Cardozo(Palsgraff)/Baca(Calkins)/Ransom(Torres): FP + Policy

1. Cardozo: FP within the zone of danger.  There must be an FP in the zone of danger, if not then no duty.

2. Baca: FP + Policy = Duty.  Questions of duty is a question of law and always a question for the judge.  Baca spells out more what policy is than does Cardozo.

A. Policy Determined By

 (1) Statutes 

 (2) Common Law Precedents 

 (3) Other Principles Comprising the Law

3a: relationships of parties

3b: injured plaintiff's interests

3c: defendants conduct (not the end all).

3. Ransom: Baca model (btw - he talks about remoteness) except that FP is a question for juries unless it's crystal clear.  

  B. Andrews(Palsgraff)/Montgomery(dicta in Solon)/Bosson(concurring in Herrera)

a. Andrews: If anyone is in the zone of danger then a duty is owed to the world (car accident example, rockets hitting people in Uzbekistan).  There is an element of foreseeability, a more general view of foreseeability than Cardozo and less emphasis on foreseeability in Andrews and more emphasis on the action actually being potentially harmful.  

b. Montgomery: we adopted Cardozo but didn't have to (the trial balloon): not more just to have the FP as an element of establishing duty, the unforeseeable P's deserve compensation as well (bottom of page 55).    

c. Bosson: FP should be in proximate cause not duty, FP is hiding result oriented policy (he states that judges are hiding a policy argument in FP).  

 C. Restatement (Third) of Torts: Liability for Physical Harm (pp.83).  Along the lines of Andrews. 

a. If someone in the zone of danger, then duty owed to the world

b. Unless, policy considerations against duty.   

 

3. Contracts as Source of Duty

Leyba

A. A contract can create a tort duty in a negligence action.

i. For reasons of public policy, one can sue in torts for a harm arising out of a breach of contract.

B. General Rule: To sue for breach of Contract you need to be a party to the contract or in privity to the contract.

C. Exception: 3rd Part Beneficiaries

i. An intended beneficiary of the K.

WASHINGTON TEST:

Threshold requirement: The extent to which the transaction was intended to benefit the plaintiff.

Balancing Test
1. Foreseeability of harm

2. Degree of certainty that the plaintiff suffered injury

3. The closeness of the connection between the defendant’s conduct and the plaintiff’s injury

4. The policy of preventing future harm and the extent to which the profession would be unduly burdened by a finding of liability.


Duty Owed is RPUC in carrying out the contract or render skills.

4. Statutes as Source of Duty

Spencer: 

A. Duty can exist because of statute; duty can exist in spite of statute.

1. Statute creates a duty.

a. Statutes can alter the common law duty stated of RPUC

b. Eg. Spencer: statutory duty to perform background checks is a higher standard than RPUC.

2. Statutes can negate a common law duty

a. Hicks: sovereign immunity negated the states common law duty.

b. Norwest Bank: Statute says that failure to wear seatbelt cannot be used to assign comparative negligence in liability cases.  But we can go to common law duty to wear seatbelt and that can be used in comparative negligence cases.

B. A Statute and a common law duty can exist side by side.

1. Default position if statute specifies a duty owed but not a duty stated: RPUC

2. If there is a problem with the statutory duty stated, then move over to common law RPUC without eliminating the duty owed.

3. Eg. Spencer: A nursing home couldn’t comply with statutory duty stated to perform background checks. The duty still remained, and the duty stated became RPUC.

B. DUTY STATED

1. Assume a duty owed. What is the Duty Stated?

2. RPUC

a. A Reasonable Person Under Circumstances

Vaughn: An objective standard, not subjective.

RPUC is a default common law position. Legislature can modify   RPUC.

Rule: RPUC---Unless (1) Legislature trumps




        (2) Courts trump in common law.

RP—“Reasonable Person” (RP is a command to the jury. You “shall” take in consideration)
A. AGE

1. NM—a child under the age of 7: no negligence.

2. NM—under age of 18: doesn’t get RPUC. 

a. A reasonable kid of similar age.

b. If mythical reasonable person were the age of the kid.

3. EXCEPTION

3 Things That Will Put You Into an Adult Standard if You are a Kid

a. (1) An adult dangerous activities

b. (2) If there is a licensing standard set by legislature and there is only a single standard for both kids and adults.

c. (3) In situations where the other party cannot tell if they’re dealing with a kid or an adult.

Unclear which standard controls

4. R Kid UC takes into account:  (1) age;

 (2) mental capacity

 (3) experience 

5. Policy Rationales for RKUC:

(1) Legislative control

(2) Floodgates of litigation; all kinds of requests to apply adult standards to kids.

(3) Kids must have room to grow and experience, so we treat kids as kids.

6. Older People

a. No hard and fast rule.

b. Older people get RPUC, but there is room for policy arguments to adjust RPUC for old age.

B. Physical Disability

1. Physical disability adjusts RP to a reasonable person with that specific physical disability

2. Policy Rationales: Cannot require people to do the impossible; conform to physical standards they cannot meet.

3. Adjusting the RP cuts both ways:

a. Meeting the RP standard might require a greater degree of care

i. Eg. The woman at the gas station who had no sense of smell and lit a cigarette needed exercise greater care in order to meet the RP of person w/out smell. 

b. Meeting the RP will lower the degree of care.

i. Memorial Hospital: person w/MS cannot be expected to figure out the different knobs on the bathroom wall as would a RP w/out MS.

4. 3 different circumstances in which RP will matter

(1) Duty owed by PD to ones self (comparative negligence)

(2) Duty owed by PD towards others.

(3) Duty owed by others (a defendant) to PD.

3rd Restatement of Torts on Disability:

(1) Conduct of actor in period of sudden incapacitation for loss of consciousness resulting from physical illness is negligent only if the sudden incapacitation or loss of consciousness was reasonably foreseeable to the actor

C. Mental Disability

1. General Rule: Mental Disability is not taken into consideration.

3 Policy rationales behind this rule: 

(1) If loss is to be born by one of two innocent people, it should be born by him who occasioned it.

(2) Enforcement of liability is necessary in order that those interested in the estate of the insane person, as relatives or otherwise, maybe under inducement to retrain him.

(3) Tortfeasors may not simulate or pretend insanity to defend wrongful acts.

2. If you can distinguish the facts of case at hand from all of the 3 policy rationales, then you can have mental disability taken into consideration.

a. Eg. Gould: A care taker of a man with Alzheimer’s wasn’t not an innocent person; she was a paid professional who specialized in giving care to those w/MD; Rationale (1). Relatives had restrained him by placing him in nursing home; Rationale (2). Impossible to believe that a man would simulate Alzheimer’s to avoid tort liability; Rationale 3.

3. Delahanty Rationales to not adjust RP for Mental Disabilities: (1) helps minimize burden on community form de-institutionalization. (2) Helps foster community acceptance of the mentally ill. (3) Encourages the mentally ill to be self-sufficient members of the community. 

UC—“Under the Circumstances” (Under the circumstances allows the jury to take into consideration)
A. Act like and RP under the circumstances

B. If RP adjustment is denied, it is possible to slip almost anything into the UC to influence the jury.

C. Dunleavy: Cannot command jury on UC. It overemphasizes the UC at the cost of almost everything else, specially the RP.

1. It up to the lawyers to argue for the circumstances they want considered.

3. Exceptions to the RPUC

A. Holmes v. Cordozo

1. Goodman: Holmes: moves from general rule to specific fact patterns. Judges see patterns in the law. Judges learn over time whereas juries don’t.

Goodman: A specific “stop, look and get out” rule for drivers crossing railroad tracks. Judges should grant directed verdict without a jury trial for those who don’t meet the test. 

2. Pakoro: Cardozo: without overruling Goodman, only limiting its scope. RPUC should replace the specific rule. The less specific the standard, the greater the power of the jury.

B. Land Cases

1. Ford: Specific instructions on land cases that were an outgrowth of English common law, Ford eliminated. 

a. Policy Rationales: Unable to justify different standards of care for licensee and business invitee.

2. These distinctions were replaced with Visitor/Trespasser distinction. (Cardozo over Holmes—RPUC instead of specific rules for specific sub-sects)

a. Difference between those that have consent and those without consent.

b. Policy Rationales: Unfair burden on land owner who might not expect trespasser’s presence. Trespasser still has a negative connotation in society.

3. NM Rules after Ford
a. On the land with consent = RPUC

b. Trespassers (on land without consent).

1. Natural conditions of the land = no duty

2. Artificial conditions or activities on the land = liability if 3 things present:

(1) Unreasonable risk of death or bodily harm to those coming on land; 

(2) Owner knows or should know that there are constant intrusions by persons in dangerous area.

(3) Owner has reason to believe trespasser will not discover conditions

3. Exception for Kids:

Attractive Nuisance Doctrine:

a. Owner has duty to prevent injury to trespassing child if:

(1) A place where the owner knows children are likely to trespass

(2) The condition involves an unreasonable risk of injury to trespassing children and the owner knows or should know of such risk.

(3) The child, because of his youth, does not discover the condition or realize the risk involved.

b. Duty stated is RPUC.

4. Professionals

C. Who is a professional

i. Whatever is customary in the profession is the standard.

ii. Professionals have special responsibility and they set their own standards. Professionals have free reign to set their own standards and they set them higher than RPUC. 

iii. Professionals will set higher standards than jury.

3. Rossell test for when you have a professional: concern with welfare of clients, close working relationship, concerns beyond profitability. Assumed there is expert knowledge or training. 

· Standard of Care: The duty to posses and apply the knowledge and to use the skill and care that was ordinarily used by reasonably well qualified professional of the same field of medicine as that of the defendant practicing under similar circumstances, giving due consideration to the locality involved. 

4. NM test for Professional (Lewis, polygrapher): discretionary application of knowledge, continuing ed, licensing, specialized education or training. 

· Standard of Care: That which a reasonably prudent person skilled in such work would exercise.

D. How to establish the standard of care for professionals

· Pharmaseal: The strict locality principle is nullified, the expert simply has to be from a similar place of practice, practice under similar circumstances or have knowledge of the circumstances under which the person is practicing.

1. Statutory Modifications of the Reasonable Person Standard.

· Statutes replace RPUC with a higher or lower standard of care.
Statutory modifications pg 162. 

· The legislature has the ability to make the standard of care less than RPUC, i.e. food donators the standard is gross negligence.

· Don't forget the throw in argument that a judge can always resort back to the common law duty of RPUC if the charge is not brought under a statute that specifies the standard of care. 

Duty Breached:

· Option one would be give it to the jury (they will conclude if you have acted RPUC) without any tool to shape the facts such as:

· Carroll Towing: B <> PL B- Burden, P- Probability (foreseeability) L- Seriousness of injury. 

· Restatement (second of torts) risk v. utility which is more a better standard because it considers the actors necessity for his actions. 

· Rossell II: You may use an expert if you think it will help the jury with complicated material, but it is not necessary. 

· CUSTOM: the quest for specificity: TJ Hooper: If you can prove custom was breached, you don't have negligence, if you complied with custom you haven't necessarily met RPUC. If the defendant complies with the custom he is not off the hook because the entire industry may be lagging behind. If you prove breach of custom you get a jury instruction charging them to focus on the breach; you get the ball rolling. Section 13 Restatement (third) of torts (pg 173): Same as above: if you comply you're not RPUC, if you don't comply you haven't been proven negligent.  

· In New Mexico: Nearly the same as restatement: custom in and of itlsef is not conclusive. It must meet the standard of ordinary care. 

· Three Factors to establish a custom:

· Define industry

· Define Geography

· Define percentage of those in industry that follow the custom

· Then how do you prove that the custom existed/ and how do you prove the custom was breached- surveys, experts, lay people with specific knowledge. 

· Helling: An entire professional standard may be lacking behind, that standard can be overruled, and you can be found to be negligent even if you've complied with the industry custom. RPUC is the custom here. 

· Utter Concurring: Strict liability: Professional is held liable without negligence and without assigning fault because of social justice where one party is able to better bear the loss because they can distribute the loss. Shifting the burden of loss is an essential element of tort law. 
 

RIL: A method for proving breach and causation: Used under two circumstances: 1) When the D directly uses an instrumentality so as to cause the injury 2) Those in which the D is in charge of, created, or last controlled an instrumentality that inexplicably becomes dangerous and injures the victim outside of the D’s presence. 

1. That the injury or damage to P was proximately caused by X which was under the exclusive control and management of D; and

2. That the event causing the injury or damage to P was of a kind which does not ordinarily occur in the absence of negligence on the part of the person in control of the instrumentality.

Trujeque: In order to establish exclusive control P must prove: 1) That D owned operated and maintained or controlled and was responsible for the management and maintenance of the thing doing the damage regardless of whether the P had access to it at the time of injury.  2) Whether the D was under a duty to the P to protect or guard against the inherent danger. 

Mireles: A P is allowed to use an expert to establish element 1 and 2 of RIL as long as she/he does not close the entire loop and leaves something for inference by the jury. 

In Sum: The three methods of presenting the facts to the jury are 1) just the facts, 2) RIL, 3) Judicial notice- the judge states explicitly that a particular fact is indisputable. 

Use of Experts: 

Cummings v. Nielson’s: Professional must unless sponge in stomach. If not professional may, but do not have to unless the subject matter is too complicated for a lay jury. 

Rule 11-701: Opinion testimony by lay witness: A lay person can testify and give opinion if 1) they are rationally based on the perception of the witness and 2) helpful to clear understanding of the witness’s testimony or the determination of a fact in issue. 

Rule 11-702: testimony by experts: An expert may testify concerning scientific, technical, or other specialized knowledge in order to help determine a question of fact if qualified as an expert by knowledge, skill, experience, training or education.

Daubert Interprets 702 by saying: That an expert exists and his/her method of evaluation is reliable if:

1. The theory or technique can be tested

2. The theory or technique has been subject to peer review. 

3. The theory or technique has a known or potential rate of error.

4. The theory or technique is generally accepted within a relevant scientific community.

Kumho Tires: The tests established in Daubert for determining an expert and the reliability of method of evaluation are not exclusive for establishing an expert and reliability. The judge may establish other tests for determining the validity of the expert and his/her method of evaluation.

The tests established in Daubert are not for science only they apply to other technical and specialized fields. 

It establishes the judge as the gatekeeper for who is an expert and how reliable his/her evaluation method is.   

Policy Reasoning: D has greater access to proof so the P should have the opportunity to rely on circumstantial evidence.

Statutory violations & per se negligence:

General Rule: 

1) If the person who has been harmed was the person who was intended to be protected by the statute,

2)  the harm is caused by behavior which was intended to be proscribed by the legislature and 

3) the person was not acting in a way that is reasonably expected of a person of ordinary prudence, acting under similar circumstances, who desired to comply with the law.

· Ordinance violations fall under the same rules. 

· Like all other Negligence, the act has to be the proximate cause of the injury. 

· If D has a reasonable excuse for acting the way he did, violation of the statute is not negligent.

4) Restatement third of torts (pg 210):

· The major difference between this restatement and NM standard is that in NM the excuse exception is general, reasonableness is the only standard that must be met, and here the excuses are laid out explicitly. 

· The excused behaviors are:

· Childhood, physical disability, or physical incapacitation.

· The actor exercises reasonable care in attempting to comply with the statute.

· The actor neither knows nor should know of the factual circumstances that render the statute applicable.

· The actor’s violation of the statute is due to some confusing way in which the requirements of the statute are presented to the public

· The actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance. 

5) Compliance with the statute is some evidence of non negligence under restatement, whereas NM is silent on this. 

6) Abeita v. Lozoya: Abeita says you need a specific standard of care and Lozoya relieves this by saying that reasonable and prudent is sufficient as a standard. 

7) The violation of OSHA regulations is not negligence per se. 

 

Specific v. General Standards for proving Negligence: Continuation of Holmes v. Cardozo.

Duran: Judge Bivens says you must violate one of the following in order to be found negligent per se

1. Federal regulations

2. Industry customs

3. Voluntary authoritative associations 

And that the cause of action should be negligence. Does not want juries setting standards.

Brooks: Ransom: Overrules Duran and says that you can sue under any of the causes, not just negligence, let the jury decide. Just the facts. However, if you do violate fed regs it is negligence per se, if you violate the custom it is only some evidence. 

CAUSATION

1) Breach

2) Must cause

3) Injury

1 must 2 the 3.

NM cause in fact: 2 pieces to cause in fact:

CAUSE IN FACT (1) it must contribute & [(2) but for]

A. But-For Test

1. But for the D’s breach P’s injury would not have occurred.
B. If P cannot prove But-For

C. Grouping (Ybarra)

1. Respondeat Superior

2. Captain of the Ship

3. Joint Venture

4. Borrowed Servant

D. IF P can’t group then P loses: Too bad so sad. 

OR

Threshold Step:  Policy rationales to help P

1. Innocent P, and Negligent D’s

2. Greater access to proof

3. Risk distribution, D can bear loss and pass it on to consumers.

4. Times Change, technology makes but-for test impossible.

5.   Deterrence (counter arg. is for crim law)

Step 1: Court eliminate bracketed” but for” material

A. UJI leaves behind: “Contributing” to injury.

Step 2: Jump DV because element CIF been met for any D who “contributes.”

Step 3: Shift burden of proof to D’s, and give them opportunity to prove that they weren’t a cause in fact.

Step 4: If D’s can exculpate: Traditionally courts ultimate solution to any D remaining is to use J&SL: each D pays 100%.

A. More recent is SL (Bartlett) and use comparative fault. 

B. Mention Contribution (J&SL)  &  Indemnity (if applicable—passive/active)

Start by trying to prove but for

Then try grouping

Make policy arguments for taking out but for

Then take out but for and just say contributes

Then you shift burden of proof to the Ds

Jump the DV

Let Ds exculpate themselves

Then whoever is left you do SL based on fault cause or probable cause.

PROXIMATE CAUSE

A. Relationship of PC to duty

1. Proximate Cause is a question of fact for the jury. (Herrera).

2. Andrews has a loose duty, but flexible limits via PC

3. NM follows Cardozo= difficult to get duty, but loose with PC (Polemis)

B. Basic Debate
1. Hindsight (Polemis) v. Foresight (Wagon Mound)

2. Wagon Mound: Foresight. Liable for all foreseeable injuries, even if INDIRECT. If injuries are unforeseeable, then no liability.

3. Polemis: Hindsight. Once some injury is foreseeable, you are liable for everything that happens, so long as it is direct.

4. Cardozo: Hindsight approach with limits for diverse interests. (foresaw property damage and injured a person)

5. Andrews: Let jury decide and a balance 5 factors, including foreseeability, remoteness, practical politics.

C. New Mexico

1. UJI 305: RASCAL: reasonably connected as a significant link.

2. Polemis, hindsight approach

3. UJI 306: iic—independent intervening day.
A. (1) Interrupts & turns aside; and (2) produces that which is not foreseeable. 

B. Result needs to be foreseeable not the manner of harm.

1. The more specific the injury the less foreseeable the more general the more foreseeable. (Pittard)

C. Torres abolished iic for negligence actions.

1. Policy Rationales: conflicted with comparative negligence and several liability in NM. P can get nothing w/iic and the trend in tort law is moving to comparative fault.

D. Four Exceptions

1. Act of nature

2. Intentional wrongdoing

3. Criminal Conduct

4. Extraordinary Negligence.

Must be Unforeseeable (as in Herrera)

Concurrent & Successive Tortfeasors

Concurrent Tortfeasors: If injury is indivisible P gets several liability and liability is divided based on fault if injury is divisible then P gets joint and several based on comparative causation. 

· If injury is indivisible the judge will instruct the jury by giving them several possible ways of dividing fault and the jury returns a verdict. The three methods are comparative fault, comparative causation, or comparative probability of causation. Comparative causation is the preferable method. 

Reichert v. Atler: If you are trying to get Joint and Several you have to be suing the intentional tortfeasor in order to get J&SL but if you’re suing the person who was charged with preventing the intentional tortfeasor then you can’t get J&SL. The Frankenstein Hypo- who do you get J&SL from the person who created the intentional tort situation or the person that actually did the intentional tort. 

Lujan v. Healthsouth: 

· created the fifth exemption for SL which is successive tortfeasors although this was larady there because the statute says that SL only applies when there is concurrent.

· In order to prove successive you have to prove: that there was an additional injury and prove the degree of enhancement. 

· Settlement: a D who settles should settle wisely as the all the settlement money goes to the B injury if not designated to go anywhere. P wants to frontload the A injury and D1 wants to put it all on the B injury so that he doesn’t also have to pay contribution to D2 after D2 pays 100% of B injury also D2 wants to put it all in B because D1 is the passive tortfeasor for B and he could then get indemnity for the B. 

· D1 is liable for the entire A injury and D1 and D2 are J&SL for the B injury. You have to take out the P’s comparative fault for A & B injury. 

Lewis v. Samson

· If you go for J&SL but cannot prove that there was successive tortfeasors too bad so sad go home. There is no way to fall back on the SL. 

· If you want to get successive you have to show separate and distinct injury and the degree of enhancement, and the damages that would have flowed absent enhancement. In this case they failed to show enhancement 

Hymowitz v. Eli Lily

· Comparative probability of causation applies when fault and cause cannot be established. 

If you can’t prove causation by a preponderance of the evidence then you attempt to change the injury. 

Loss of Chance: can claim it for most injuries. 

· You must first prove there was a greater likelihood than not that the negligence of D caused you to lose whatever it is you lost. 

· If you can prove that, then you recover the % chance you had of keeping what you lost. Example: You prove with 51% certainty that you would not have lost your leg, then you prove that you had a 30% chance of keeping your leg if not for the N of the D, so you then recover 30% of the value of the leg.

Enhanced Risk: For injuries that you haven’t suffered yet. Another way to change the injury once you can’t prove risk. 

· In the first hypo some people were going to be overpaid and others were going to be underpaid, and is it fair to make the D pay for injuries that they did not cause. 

· Single controversy: A P must bring all injuries caused by an act of N at one time they cannot bring certain problems now then bring other problems that arose later. The court may determine if multiple causes of actions can be brought together based on 1) time, origin, motivation, space 2) convenient trial unit 3) expectations of parties. 

· Statute of Limitations: The discovery rule says that the SOL tolls when the problem is discovered not when contact with the problem happened. 

· Because causation cannot be proven beyond a preponderance of the evidence there needs to be an effort to change the injury. So the injury is changed to enhanced risk. 

· The claim you are asking for must be quantifiable, the problem with the enhanced risk in the Ayers case was that it was not quantifiable. 

· Medical Surveillance can be a recoverable injury. 

· Experts must be used to show the enhanced risk or medical surveillance. 

