
Outline : Torts – Fall 2005
I. Introduction

A. Definition – a civil wrong or injury other than breach of contract for which the 


     court will provide a remedy in the form of an action for damages


B. Origin – from Latin tortus, something that is twisted up and needs to be 


     straightened out


C. Philosophical/moral underpinnings



1) Individual accountability rather than social responsibility



2) Focus on conduct of defendant


D. Overall question of torts: what happens when A hurts B? Not about blame, not that 
 
      actions were “wrong,” just that someone got hurt and needs to be made whole

E. Torts vs. Criminal Law



1) The same conduct can fall under both categories (e.g. OJ Simpson case)

	Torts
	Criminal Law

	wrongs against individual plaintiffs, private parties

	wrongs against society




	action taken by individual plaintiff

	action taken by the state





	plaintiff bears burden of proof


	state bears burden of proof

	primary purpose is to compensate the injured plaintiff – “to make whole”
	vindicate and protect the public interest by punishing the offender

	
	

	Torts
	Contracts

	duties are imposed by society at large
	duties are imposed by the parties



F. Goals



1) Corrective Justice – compensate injured person, deter wrongdoing



2) Social Policy – Deter harm-causing behavior, distribute the loss when harm 


    occurs, facilitate economic freedom & efficiency, make the legal process 


    stable, humane, & predictable


G. Plaintiff bears 2 burdens



1) Prima facie case




a. all elements of a tort must exist at first glance




b. adequately allege the existence of a tort – reasonable minds could find 



    that one exists



2) Elements must be proved to a factfinder


H. Damages



1) Compensatory damages – to make whole



a. lost earnings, medical expenses



2) Pain and suffering – factfinder evaluates pain & suffering of plaintiff



3) Punitive/exemplary damages – punishment can be a secondary goal; 


    deterrent, make an example of the offender


I. Key concept:



Common law courts should adjust the law to reflect the community’s 



sensibilities of justice, which change over time***
FAULT-BASED LIABILITY: DIRECT INTENTIONAL WRONGS
I. Intentional Torts


A. Trespassory torts


1) All intentional torts except “intentional infliction of emotional distress”



2) Important concepts that apply to all of these torts:



a. Intent: can be either intent to commit any intentional tort (to harm, to 



    offend, to put in apprehension of harm or offense, etc) OR substantially 


    
    certain knowledge that intentional tort will result (Garratt v. Daily)
· Garratt v. Daily [5-yr-old pulled chair away] – Court found intent b/c boy had substantial certainty that his actions would result in a harmful or offensive contact to the defendant.


(Also example of extended personality rule: Brian 
touched chair, not Garratt, but chair was closely 
attached to her body; it counts as part of Garratt for 
purposes of contact)




b. Transferred intent: intent to commit a tort against one person that 



    results in either a different tort or a tort against a different 




    person makes the tortfeasor equally liable – “The intention follows the 



    bullet”



c. Extended personality rule: any object closely attached to the 




    plaintiff’s or defendant’s body is considered part of the person for the 



    definition of the tort (Fisher)




d. Extended liability rule: whenever a person engages in intentional 



     wrongdoing, that person is responsible for all unintended and 




     unforeseeable consequences of that action
· Hall v. McBryde [McBryde hit Hall w/ bullet while trying to scare off car of drive-by shooters] – Intent to commit assault, actual commission of battery: transferred intent rule. Intent to assault transfers to battery; intent to hurt one person transfers to another. Example of extended liability rule: tortious intent makes one responsible for all unintended/unforeseeable results of that action (extent of injury/unintended victim)
· Faulty intent is absolute: directed at the whole world, not just the intended victim


B. Battery


1) Definition: An act of touching, with intend to harm or offend, which results in 


    a harmful or offensive touching



a. Note: defendant does not have to have awareness of battery when it 



    occurs (e.g. hit someone when they’re asleep = battery)



2) Elements:



a. An act of touching (must be volitional)



b. with intent 





i.  Intent = PURPOSE or SUBSTANTIALLY CERTAIN 





    knowledge that harmful or offense touching will result





ii. Objects of intent (purpose or substantially certain knowledge):

· to harm (Van Camp)
· to offend (Snyder) 
· to commit any intentional tort against any person (e.g. assault: imminent apprehension of contact) (Hall v. McBryde – transferred intent)
· Van Camp v. McAfoos [3-yr-old hit Van Camp’s leg with tricycle] – No liability for battery without intent; Van Camp did not show McAfoos intended to hit her. 

Societal principle, if people don’t do anything 
  
 wrong, they shouldn’t have to pay for it

· Snyder v. Turk [Dr. pushed nurse’s head toward hole in patient] – No intent to harm, but intent to offend; offensive contact counts. Reasonable person would find contact offensive. 

· Cohen v. Smith [Religious woman sued hospital b/c man touched her during surgery after she forbade it] Situation offends reasonable sense of personal autonomy; Unconsented-to contact is inherently offensive. 




ii. High probability, rather than purpose or substantial certainty =  




     negligence, not intent




iii. Recklessness/wantonness/willfulness = gray area btwn 





     intentional wrongdoing and negligence




c. resulting in harmful or offensive contact




i. 2-part test: 1) actually was harmful or offensive to victim; 2) a




    reasonable person would find it to be so





ii. offensive: violates a reasonable sense of personal autonomy, 




    personal dignity; unconsented-to contact is offensive




iii. what courts consider offensive will change with changing 




     societal values
· Leichtman v. WLW Jacor Communications, Inc. [Anti-smoking advocate has smoke repeatedly blown in his face] Particles made contact (extended personality rule); violated plaintiff’s personal autonomy; reasonable people would find his offense reasonable.


3) Child Liability




a. Children are generally liable for their intentional torts




b. Different standard used for “substantial knowledge” (e.g. would a 



    reasonable 5-yr-old have that knowledge)



c. Recovery of damages would be from parental insurance policy 



4) Parental Liability




a. Parents are generally NOT liable for the torts of their children




b. Sometimes liable for “negligent supervision”




c. Should parents be held strictly liable?





i. Pros:

· Someone is hurt, should be made whole

· Added incentive for parents to closely supervise children, “raise them right”


ii. **Cons:**

· Flood of litigation

· Parents can’t supervise 24-7; would place them in impossible situation; might increase child abuse

· Would require change in societal values away from individual responsibility toward family accountability

· What if child is a psychopath?




d. Middle ground: some states allow limited liability for willful or wanton 



    contact, generally with caps on the damages that can be collected from 



    parents



5) Liability of Insane People




a. Insane people generally liable for their intentional torts

i. Old, harsh common law rule applied (from time when insane  
  
    people were kept locked up); conflicts with modern  

  
    understanding
· Polmatier v. Russ*** [Insane Russ, “supreme being,” killed father-in-law] – Court found that he had intent to cause harmful contact, even though his motives were insane. 




b. Court’s reasons for holding insane people liable were explicitly rejected 


     in case of children (these arguments are weak)

i. Two innocent people; one who caused tort should bear loss


ii. Make caregivers supervise more closely




c. Problem with this decision is it holds insane people to different 




    standard, essentially strict liability




d. Time to move to more compassionate system, “give insane people the 



    same breaks as everyone else”

· White v. Muniz [Alzheimer’s patient strikes caregiver] – Clarifies that there is “dual intent” standard, requiring not just intent to touch, but also intent to cause harm or offense (as stated in definition of battery). This case may reflect liberalizing trend: give mentally disabled people the same breaks as everyone else.

C. Assault



1) Definition: intentionally putting someone in reasonable apprehension of an 


    imminent battery


2) Elements:




a. Act (volitional)




b. with intent




i. Objects of intent (purpose or substantially certain knowledge):

· to put in apprehension of harmful/offensive contact 

· to cause harmful/offensive contact 

· to cause any intentional tort; any tortious intent




c. that puts another person in reasonable apprehension




i.   Apprehension = “to take hold of with the mind”; awareness – 




     therefore P must be conscious




ii.  Apparent present ability to commit battery is sufficient (e.g. 




     even if gun not loaded, still reasonable apprehension)





iii. Subjective standard w/ objective limit





iv. Does not require actual “fear”

· Koffman v. Garnett [(football kid tackled by coach] – No assault b/c tackle was total surprise; no time for apprehension




d. of an imminent battery




i. Imminence means no significant delay
· Dickens v. Puryear [“go home, pack up, move, or we’ll kill ya”] – Imminent means no significant delay; this is not imminent.


3) “Words Alone” rule




a. Generally, some sort of physical gesture is required to have assault



b. Cannot be taken literally; words alone are sometimes enough to create  



     reasonable apprehension




c. Apprehension can be created w/o use of any words

· Cullison v. Medley [Armed Medleys threaten Cullison in home] – Defense argued threat was conditional; Court found it violated peace of mind, and constituted action even though gun was never unholsetered.


4) Conditional threat




a. Words offering choice of tortious alternatives (e.g. give me that or I’ll 



    hurt you) are actionable as assault 





i.  D’s words = assault if they demand P fulfill a condition that D 




    has no right to impose on P



c. BUT words can also negate intent by making apprehension no longer 



    reasonable (e.g. make battery conditional on conditions that don’t exist)



5) Damages




a. Violation is of peace of mind




b. Plaintiff’s right to personal autonomy is valuable in and of itself; 



    therefore substantial, not just nominal, damages are available


D. False Imprisonment


1) Elements




a. Confinement




i. can be by physical restraint OR by duress




ii. Duress includes:

· Fear of loss (I’ll harm child, etc)

· Threat of force

· Claim of lawful authority to confine

· Duress of goods (e.g. someone takes your wallet, you have to stay w/ them to try and get it back)
· Falls under extended personality rule





iii. Reasonable means of escape = no confinement





iv. No duty to act: Failure to release from confinement is an 




    omission, no confinement, no liability unless special relationship 




v. But, failure to release when there is a duty to release (e.g. prison 




     guard must release convict at end of sentence) is confinement





vi. Subjective sense of confinement w/ objective test; reasonable 




     person would feel confined



b. with intent





i. purpose or substantial certainty, not reckless




c. w/o lawful privilege



d. against the person’s consent



e. w/in a limited area



f. for any length of time



g. and the person is aware of the confinement or suffers actual harm




i. Baby in bank vault, or P confined while sleeping = not aware, 




   must suffer actual harm


2) Interests protected by this tort




a. Bodily invasion




b. Mental invasion



3) Damages




a. Substantial damages available, even if no harm done


b. Right to be free of that invasion of peace of mind, valuable in itself



4) False arrest




a. Same tort as false imprisonment, same elements




b. Committed by police officer, who has privilege of arrest, so therefore 



    cannot make prima face case for false imprisonment




c. if arrest illegitimate, easy to prove confinement (b/c of authority)


E. Torts to Property 



1) Trespass to Land:




a. entry





i. can be personal or causing an object (including pollutants) or 




    another person to enter the land





ii. refusing to leave (after unintentional entry) or remove an object 



 
    when one has a duty to do so also = entry




b. upon land of another





i. includes reasonable height above/below land





ii. tenant can bring claim, doesn’t have to be owner




c. with intent





i.   Object of intent: to enter the land – purpose or substantially 




     certain knowledge entry will occur




ii.  Even if P not aware that land belongs to another, P still liable if 




     he intended to enter it (mistake no excuse) 




iii. Intent to cause harm NOT required; actual harm to land not 




      required


2) Conversion (Trover):




a. Exercise of substantial dominion or control 





i. intent to establish substantial control is enough; no need for 




   intent or consciousness of wrongdoing




b. over property of another




c. with intent





i. Intent = to exercise dominion/control 





ii. Even if P reasonably believes property is his, P still liable





iii. Transferred intent applies




d. Damages





i. equal the full cost of replacing the chattel





ii. plaintiff can demand payment, rather than return of chattel





iii. emotional distress parasitic damages can be tacked on



3) Trespass to Chattels:




a. interference with a person’s chattel





i. falls short of conversion



b. by dispossession OR




c. by physical contact that causes actual damage to the chattel




d. with intent





i. Intent = to exercise dominion/control 





ii. Even if P reasonably believes property is his, P still liable



e. Damages




i. amount of use or damage caused to chattels; not full cost


4) Difference between conversion & trespass to chattels




a. extent & duration of dominion or control




b. defendant’s intent to assert right to property




c. defendant’s good faith



d. harm done to property



e. expense/inconvenience caused

F. Intentional Infliction of Emotional Distress (IIED)


1) Elements:




a. Outrageous conduct




i. merely insulting conduct is not enough (e.g. single instance of 




   profanity; single sexual solicitation)





ii. there are special cases where insulting conduct becomes 





    outrageous






(1) Power-Vulnerability Pattern






      Disparity in emotional position between parties 

(a) where defendant is in special relationship of actual or apparent power over plaintiff (teacher-student, employer-employee, cop-civilian, landlord-tenant)

(b) where defendant knows plaintiff is especially vulnerable to injury through emotional distress (sick people, pregnant women, slurs against historically oppressed groups)

· Taylor v. Metzger [Racist sheriff] – racial epithet recognized as actionable; especially when employer-employee power disparity






(2) Repeated Harassment Pattern 






      Insulting conduct is made outrageous through repetition






      (badgering by creditors; repeated solicitations for sex)
· GTE Southwest v. Bruce [Employer terrorized employees] – Court found behavior was outrageous due to severity and repetition






(3) Comments by “common carrier, public utility, 






      innkeeper” 






(a) holdover from olden times; implied contract to 






      be polite






(b) this exception is under attack







(4) Mishandling of a corpse – inherently outrageous



b. causing severe emotional distress 




i. mere “despondency, unhappiness or sleepless night” is not 




   enough – distress must be severe




ii. physical injury (manifestation of the distress) is not required, but 



    where it exists, it is highly probative of emotional distress





iii. the more outrageous the conduct, the less additional evidence 




     the courts require of emotional distress***



c. with intent, either purposeful or reckless




i. purposely causing severe emotional distress – or acting with 




   substantially certain knowledge that it will result





ii. reckless – acting with deliberate disregard of high probability 




    that severe emotional distress will result



2) Transferred intent generally does not apply




a. For someone to bring IIED who is not direct target of D’s conduct:





i.   Must meet all elements of IIED tort AND





ii.  Must be immediate family member of direct target who was 




     present at the time, OR





iii. Must be present at the time and suffer physical injury due to 




      severe emotional distress




b. In some jurisdictions, D must have KNOWN P was present




c. Could argue that in fact the “bystander” was a direct target, esp if D 



    knew they were present (e.g. D shoots child in front of mom) 




d. Iran torture case, claim was allowed; conduct is at least reckless toward 



   other family members; courts adjusting rules

· Homer v. Long [Shrink seduced wife, husband sued] – Conduct was outrageous, but was directed toward wife, not husband. Defendant must intend that plaintiff experience emotional distress.



3) Defendant is not liable to the extent that plaintiff’s emotional response to the 


    conduct falls outside the bounds of normal human reaction




a. E.g. woman had stroke at repossession of vacuum cleaner



4) Damages



5) Evolution: 




a. Used to be no stand-alone tort for IIED; “evanescent mental 



    
    conditions” too intangible; concern over “flood of litigation”




b. First recognized as separate tort 1930s, included in Restatement 1940s




c. First situation recognized = mistreatment of dead bodies





i. Draper Mortuary case – woman’s body sexually 



 
   

   assaulted – mortuary failed to lock door, held liable for 





   emotional distress damages) 




d. Conduct that is degrading and invasive – something society will 


    

    not tolerate; Will evolve easily with society’s changing mores



6) Public figures




a. When they sue for IIED, raises First Amendment issues




b. Opinions and satires are protected free speech




c. Additional elements must be proven





i. false statement of fact, known or reckless (not satire)





ii. actual malice on part of defendant (raises bar of intent)



7) Defenses




a. No affirmative defense: because conduct is outrageous, by definition 



    there’s no defense for it
II. Defenses to Intentional Torts – Privileges 


A. Protecting Against the Apparent Misconduct of the Plaintiff



( Burden of proof: Defendant must prove defense


1) Self-defense 



a. Use of reasonable force against harmful/offensive contact or 




    confinement/imprisonment



b. Apparent need for self-defense




i.  D must reasonably believe s/he’s under attack





ii. Reasonable mistake is privileged




c. Force used must be commensurate with reasonably perceived attack





i.   Deadly force ONLY privileged if threatened w/ deadly force




ii.  Excessive force is NEVER privileged




iii. Force must be only for protection; not retaliation 




d. Retreat – generally not required to retreat rather than defend





i. BUT, if only other option is deadly force, and reasonable means 




   of retreat is available, then D must retreat 





ii. If attacked in dwelling place, retreat not required




e. Provocation alone does not justify self-defense




i. Unless the provocation amounts to an assault – apprehension of 




    imminent battery




f. Two reasonableness tests:





i.  Was there a reasonable appearance of a need for self-defense?





ii. Was the amount of force used reasonable?




g. Does privilege apply to defense against false arrest?




i.  Courts split – some allow, others don’t




ii. Historically, self-defense was allowed against false arrest





iii. Modern trend – if you know it’s an officer, you must comply to 




     maintain the peace (go along now, sue later)



2) Defense of third persons



a. Use of reasonable force to defend a third party




b. Defense of others generally privileged in situations where D would be 



    privileged to use self-defense



c. Courts are split on whether reasonable mistake is allowed***




i. Historically, reasonable mistake was NOT allowed

· encourage caution, make sure you’re not mistaken; keep the public peace, order





ii. Emerging view: reasonable mistake is privileged, as with self-




    defense

· encourage altruistic behavior by bystanders



3) Arrest and Detention



a. Common law privilege of arrest





i.   D had reasonable grounds (“probable cause”) for believing





ii.  Felony or misdemeanor breach-of-peace had been committed 




      by the arrested; AND




iii. The arrested ACTUALLY committed it





iv. No allowance for reasonable mistake




b. Merchant’s / Shopkeeper’s privilege





i.   D (shopkeeper) has reasonable belief





ii.  P has taken goods or services without paying





iii. D privileged to detain P on premises for a short time for a 




     reasonable investigation of the facts





iv. Reasonable mistake is generally tolerated





v.  Some courts have adopted this privilege, others haven’t






(1) Courts that have not adopted as common law – dropped 





     the ball on their responsibility for the upkeep of the 





     common law 

· A&P v. Paul [Tick spray shoplifting] – Store argued it had privilege to hold Paul. Common law privilege of arrest does not apply (no felony, no breach of peace); shopkeeper’s privilege also does not apply – it’s not the law of the state, and there was no reasonable belief Paul had taken the tick spray (he didn’t try to leave the store) & response exceeded reasonable investigation.



4) Defense and Repossession of Property



a. Reasonable force in defense of property is permitted





i. Force must be commensurate with reasonably perceived threat





ii. Assault, false imprisonment generally privileged




b. Apparent need for defense is sufficient




i. Reasonable mistake tolerated



c. Deadly force is never privileged in defense of property





i.  Spring gun, guard dogs are inherently deadly force




ii. Must be a person there for self-defense to apply; make 





    rational choice about when and how much force necessary 

· Katko v. Briney [Spring gun in farmhouse] – Argued defense of property; not permitted b/c deadly force is never privileged.




d. Wielding of deadly means in defense of property is never privileged 





i.  Even if weapon not intended to be used, still disproportionate 





ii. Deadly means = weapon w/ appreciable risk of serious bodily 




    injury (gun w/ blanks – probably not)
· Brown v. Martinez [Shot watermelon thief] – Battery established: touching, bullet = extended personality; intent = transferred intent from assault; extended liability principle. No defense because no deadly means in defense of property.





***Kudos to NM Supreme Court for performing upkeep of the 




      common law, changing it to keep pace with society



5) Recapture of Chattels



a. No privilege to recapture a chattel that has been taken EXCEPT





i.  Merchant’s privilege to detain





ii. Immediate forcible recapture – “Hot pursuit” exception




b. Goal: prevent breach of peace by requiring resort to the legal process



6) Privilege of Discipline



a. In certain relationships, one party may discipline the other in good faith 



    in a reasonable manner by conduct that would otherwise be tortious





b. Parent or one who stands in the shoes of a parent (in loco parentis) can 



    assert this privilege (teachers)




i. Restatement:  parents delegate authority, except to public 





   officials (e.g. private teachers can be restrained; not public)




c. Deep historical roots; from when men could beat wives, children





i. Time to modify? Grant children equal protection from 



    

    batteries? Child abusers have incentive to become teachers…


B. The Special Case of Consent


( Burden of proof: Plaintiff must prove there was no manifested consent


1) Not an affirmative defense




a. Special kind of privilege – deals with whether prima facie tort can be 



    established 




b. Unconsented-to touching is inherently offensive




2) Actual consent: P subjectively willing for conduct to occur



a. Legally effective even if NO manifested consent





i. The secret diary hypo – I said no, but thought yes***



3) Manifested/apparent consent




a. The plaintiff’s words or conduct create reasonable appearance that 



    plaintiff is consenting to the defendant’s conduct




b. Relationship of the parties is critical in determining whether there is 



    manifested consent




c. Objective manifestation determines


4) Incapacity to Consent




a. Consent not valid where plaintiff has incapacity to consent AND



b. Defendant KNOWS about P’s incapacity to consent
· Reavis v. Slominski [Sexual harassment dentist] – Reavis manifested consent for the sex; argued she was incapable of granting consent. But defendant didn’t have KNOWLEDGE of that incapacity. Could have argued power imbalance btwn parties.


5) Consent may be modified or revoked at will; it is not a contract



6) Exceeding consent



a. A defendant’s privilege of manifested consent is limited to the conduct 



    to which the plaintiff consented. If the defendant goes beyond the 



    consent given by the plaintiff, the defendant is liable.




b. A patient has the right to impose express limitations or conditions on a 



    doctor’s authority to perform an operation; if the doctor exceeds those 



    limitations he is liable for battery. 

· Ashcraft v. King [Consent limited to family blood] – Tort of battery (touching = transfusion; intent to impose offensive touching = b/c unconsented-to; harmful touching resulted = HIV). Unconsented-to touching violates reasonable sense of personal dignity. Extended liability rule makes hospital liable for all damages.



7) Implied Consent



a. When an emergency actually or apparently threatens death or serious 



    bodily harm, and there is no opportunity to obtain express consent, 



    consent will be implied




b. Consent is implied where a doctor extends an operation according to 



    medically correct surgical procedures as the doctor’s best medical 



    judgment dictates





i.   Law generally very lenient with allowing doctors license





ii.  This may conflict with personal patients’ autonomy





iii. Better approaches? Inform patient more fully beforehand; have 




     a designated guardian to ask for consent…

· Kennedy v. Parrott [Consent to appendectomy; doctor removed cysts] – Court held there was implied general consent for the doctor to do whatever he reasonably felt was medically necessary.


C. Privileges Not Based on Plaintiff’s Conduct


( Burden of proof: Defendant must prove defense


1) Necessity




a. General Rule: D is privileged to use, damage, or destroy P’s land or 



    chattels to prevent an injury threatened by a force of nature or some 



    other independent cause not connected with P




b. Public necessity




i. Where D reasonably believes D’s tortious conduct is necessary 




    to avert an imminent public disaster





ii. Requirements:

· The emergency must be sufficiently great

· D’s conduct must be reasonable under the circumstances





iii. Legal effect: D is completely excused of all liability






(1) But some states have countermanded public necessity 





      privilege by requiring compensation for “innocent” P 





     whose property is taken for emergency public use




c. Private necessity





i. Where D reasonably believes D’s tortious conduct is necessary 




    to prevent serious harm to D, D’s land, or D’s chattel




ii. No public interest is at stake





iii. Requirements:

· The emergency must be sufficiently great

· D’s conduct must be reasonable under the circumstances





iv. Legal effect: D’s privilege is limited, not complete 
· D must pay for actual harm done
FAULT-BASED LIABILITY: NEGLIGENT WRONGS
I. Prima Facie Case for Negligence


A. Fault Basis of Liability



1) Origins in writ of “trespass on the case” – strict liability for indirect harm


2) History: developed to protect railroad corporations from strict liability




a. Be critical–does it effect a just result, or should a different rule be used?



3) Elements: 

a. Duty – must be a duty of care



i.  General duty of care




ii. Specific duty of care

· Rigid standard set by courts

· Negligence per se

· Limited duties




b. Fault – breach of duty




c. Causation



i.  Actual cause



ii. Actual harm


d. Scope – proximate cause


 
i. Liability is limited – at a certain point, it ends

ACTUAL CAUSE
BREACH OF DUTY


(


ACTUAL HARM
PROXIMATE CAUSE

B. General Duty of Care


1) To act like a reasonable person under the same or similar circumstances.



a. Single standard 



b. Amount of care required to meet the standard varies with the 




    circumstances



2) Circumstances considered



a. Sudden, unforeseeable emergency (some cts allow special instruction)




i.   External (car accident – Wilson v. Sibert)





ii.  Internal/Medical (heart attack – Roman v. Gobbo)





iii. Sudden, unforeseeable lapse of sanity (Breunig exception)




b. Infancy




i.  Child held to child standard of care: to act like a reasonably 




    careful child of the same age, intelligence, and experience




ii. Robinson exception: except when child is operating inherently 




    dangerous, motorized machinery 



c. Physical disabilities/Exceptional physical abilities





i.  Held to standard of reasonable person w/ that disability





ii. Reasonable person expected to use superior abilities




d. Superior knowledge, skills, training, experience, intelligence, memory




e. Involuntary intoxication



3) Circumstances NOT considered




a. Mental characteristics





i.   Mental disability (“insanity”) – must act like reasonable sane 




     person






(1) Harsh, old common law rule – almost strict liability for 





      insane people; unfair?**





(2) Creasy exception – institutionalized insane defendants 





      are immune from suits brought by paid caretakers






(3) Bruenig exception – sudden, unforeseeable lapse of 





      sanity IS considered




ii.  Low intelligence





iii. Poor memory




b. Voluntary intoxication





i. Held to standard of reasonable sober person

CIRCUMSTANCES

	Not Considered
	Considered

	· Robinson exception (infancy not considered if child operating dangerous motorized machinery)

· Mental disability

· Low intelligence

· Voluntary intoxication

· Poor memory
	· Sudden, unforeseeable emergencies

· Sudden, unforeseeable, medical emergencies

· Infancy

· Breunig exception (sudden, unforeseeable lapse of sanity)

· Superior knowledge & experience

· Physical impairments/exceptional physical abilities

· Involuntary intoxication

· Creasy exception (institutionalized patients don’t owe caregivers general duty of care) – prevents suit



C. Particular standards or duties – when question of negligence does not go to jury


1) Specific standard set by the court




a. Very rare; too inflexible to yield justice consistently

· Marshall v. Southern Railroad Co.  [Driver blinded by brights hits railroad trestle] – Because plaintiff was negligent for not being able to stop w/in range of his lights, contributory negligence wipes out liability of trestle owner.



2) Case is so obvious that ordinary standard of care has been breached, reasonable 

    minds could not differ



3) Statutory duty – Negligence per se***
a. Common law doctrine 
i. Some jurisdictions choose to adopt, others don’t (analyze situation both ways on exam)***
ii. If jurisdiction doesn’t adopt, still may allow violation to be used as some evidence of negligence
iii. If negligence per se exists, it displaces the ordinary care standard

b. Criminal statute, ordinance, or administrative regulation defines a standard of behavior, and court chooses to use that standard in place of ordinary care standard

c. If jurisdiction uses negligence per se, situation must meet threshold tests:
i. Class of persons – injured party must be in class statute was designed to protect (can be broad, like “public,” or narrow, like “people bitten by diseased dogs”)
ii. Class of harms – injury must be type statutes was intended to prevent (can be broad, like dog bite, or narrow, diseased dog bite)
· Wright v. Brown [Dog quarantine statute] – P met class of person (public) but not class of harms (diseased dog bite) so no neg per se. 

d. If threshold tests met, is it inappropriate to apply negligence per se? It is if:
i. Statute mirrors ordinary care standard

ii. Statute is sole source of duty (e.g. at common law, the action would not be considered negligent – like reporting child abuse; omission never considered negligent)

iii. Statute is confusing or too vague; no clear std of behavior

iv. Applying negligence per se would lead to disproportionate damages

v. Default standard would be CHILD standard of care, not adult 
· No negligence per se for children, outside of Robinson exception; but neg per se does apply to mentally disabled adults

vi. Statute imposes liability without fault; negligence always requires fault

vii. Licensing statute 

· Generally legislature has not said that people w/o license are acting inherently unreasonably

· But in certain cases, like practicing med w/o a license, they may find it so; if very specific, contemplating the harm that occurs 

e. If threshold tests met, and it is appropriate to apply negligence per se, then ask – is the violation excused? If so, no negligence per se – default to the ordinary care standard. Excuses:

i. Impson – Impossibility/Safety

· Incapacity of actor

· Actor doesn’t know or have reason to know of occasion for compliance

· Actor is unable to comply after reasonable diligence

· Sudden emergency not of actor’s making

· Safety – violation is safer than compliance

ii. Tedla – construing statute: it was never meant to apply in this case (e.g. because statute’s goal was to increase safety, it was never meant to apply in cases where violation was safer than compliance)
iii. Rudes – inappropriate for the court to apply negligence per se (e.g. when default is child std of care, rather than adult)
f. If negligence per se applies, then both duty and breach have been satisfied – don’t analyze breach separately 

D. Limited Duties of Care

1) Landowners

a. Limited duty extends to those in privity with the landowner (tenants; members of landowner’s family)

b. Duty depends on the type of entrant:
c. Invitee

i. Entrant is on land with permission, for the owner’s benefit

ii. Duty: exercise ordinary care by maintaining reasonably safe premises
iii. “Open and obvious danger”

· Old view = per se limitation on duty; set an artificial limit
· Modern view: obviousness of the risk is a factor to be considered in determining the landowner’s negligence (e.g. Stinnett – obviousness meant no neg) or the invitee’s contributory negligence or assumption of the risk 

d. Licensee

i. Entrant is on land with permission, for the entrant’s benefit
ii. Duty: to warn the licensee of any known dangerous condition the landowner knows about or has reason to know about, whose dangerousness the landowner should reasonably appreciate, when the landowner should know that the licensee is unaware of the condition and unlikely to discover its dangerousness 
iii. Gist of the duty: no duty to inspect the premises or make them reasonably safe

· Landowner must warn licensee of KNOWN dangerous condition whether it is natural or artificial, and even if it does not pose risk of death or serious bodily injury (differentiate from trespasser rule)

e. Trespasser 

i. Entrant is on the land without permission of owner 

ii. Duty: to refrain from willfully or recklessly harming the trespasser
· Must warn KNOWN trespasser of KNOWN, hidden artificial condition that puts trespasser in danger of serious bodily harm or death, when owner knows trespasser about to encounter the condition

· “Footpath exception” – if owner knows or has reason to know trespassers frequent on limited portion of land near public path, must act with ordinary care toward one who makes a foreseeable deviation into that area

· Once landowner knows of trespasser’s presence, must use ordinary care

· Child trespassers – ordinary care under “attractive nuisance doctrine”
f. Public employees on land for non-emergency reasons are generally invitees

g. Public employees on land for emergency (police, firefighters) are traditionally held to be licensees

i. Landowner only required to warn about hidden dangers owner knows or has reason to know about (not SHOULD know about)

ii. “Firefighter’s rule” – professional rescuer may not recover for injuries from landowner whose negligence created the emergency to which the rescuer is responding

· Major exception to the general rescuer doctrine, which allows most rescuers to recover as “foreseeable plaintiffs”

· However, landowner not shielded from liability for independent acts of misconduct that otherwise cause the injury (e.g. keeping dangerously noxious chemicals on property which injure firefighter); not foreseeable, so not a risk the rescuer is paid to assume

h. Some states have moved toward abolishing limited duty of care for landowner, but most retain it

i. Even if standard abolished, it still may be used as a factor jury may consider in determining breach (e.g. less care reasonably required toward trespassers than invitees)

2) Doctors & Medical Professionals 

a. Duty: the particular customary practice of reasonably well-qualified practitioners in the relevant field conclusively establishes the standard of care
b. If there are multiple customary practices in any particular case, drs shielded as long as they followed one of them
i. Expert testimony may be required to establish the standard

ii. Unless gross negligence – so obvious that common knowledge is enough to see that it is negligent

c. The rule of the TJ Hooper doesn’t apply to drs

i. Even if custom is unreasonably dangerous, drs still not liable
· Walski v. Tiesenga [Severed vocal chords] – P lost b/c she failed to establish that “wide cut” procedure used by dr was not a customary practice.

d. Relevant frame of reference for determining custom
i. Strict locality rule – drs in the same community as the defendant set the custom
ii. Modified locality rule – drs in the same or similar communities set the custom

iii. National standard – drs nationwide set custom

· This standard is used for all specialists

· For general practitioners, nat’l std may be used if jurisdiction adopts that rule

e. Good Samaritan Statutes
i. Doctors not liable when rendering aid in an emergency

ii. If an ordinary person begins to render care to another, they become liable if they are negligent in their assistance; these exceptions only protect drs

f. Res Ipsa Loquitur in medical malpractice

i. Probably negligence can be established by either
· Common knowledge if negligence gross (Hi, Dr. Nick!)

· Expert testimony to establish foundation facts in complex cases
ii. Probably this defendant can be established by shifting the burden to multiple defendants; they must each prove their innocence (Ybarra v. Spangard)
· More radical than Summers v. Tice b/c burden shifted to innocent participants in procedure, not just demonstrably negligent ones
g. Informed consent

i. Doctor may be negligent not in performing operation, but in failing to inform patient of risks beforehand

ii. Patient rule – dr has duty to disclose information that the dr should reasonably know is material to the patient’s ability to make a reasonable decision whether to undergo a proposed medical procedure (liberalized rule)
iii. Physician rule – a dr has a duty to disclose only those risks that are customarily disclosed by medical drs (standard rule)
iv. Test = P must prove that if he had been fully informed, neither he nor any reasonable person would have consented to the procedure

v. Battery claim available if consent completely lacking

E. Nonfeasance

1) No duty to take affirmative action; no liability for nonfeasance

· Yania v. Bigan [Man teased by coworkers jumps into ditch] – Co-workers had no affirmative duty to rescue him; they are not liable for his death. Had he been a child, there might have been a duty.

2) Distinguishing nonfeasance (doing nothing) form misfeasance (wrongdoing) can be very difficult

a. Depends on how large or small the judicially selected frame of reference is (i.e. how situation is time framed)

b. On exam, describe situation both ways***

3) Exceptions to general rule (when omissions can be negligent):

a. One who causes harm, even without fault, has a duty to provide aid or rescue

b. One who undertakes to render aid to another is deemed to have acted affirmatively, and therefore voluntarily assumed a duty to act reasonably (note Good Samaritan exception for drs)
c. Special status relationship

i. Parent, employer, etc.
ii. Court can impose duty in certain situations (e.g. Farwell – “companions on a social venture” have duty to one another)

iii. Duty to protect from dangerous third person (due either to relationship w/ third person or with victim)

· Tarasoff v. UC [Therapist’s patient kills fellow student] – Court held therapist had affirmative duty to warm victim due to foreseeable danger posed by patient, with whom he had a special relationship.


F. Breach of Duty: “Negligence”

1) When the defendant has failed to act like a reasonable person under the same or similar circumstances
a. Drawing the line between risky and UNREASONABLY risky behavior
2) Elements considered

a. Social utility of behavior
i. To the extent society benefits from behavior, it may not consider it to be unreasonably risky
ii. Forgoing socially valuable behavior becomes part of the burden

· Giant Foods [Pursues shoplifter, knocks down customer] – Even though harm is foreseeable, it’s socially desirable to pursue shoplifter, so no negligence.

b. Burden of preventing harm
i. If requiring a safer alternative is prohibitively expensive (for both the defendant and society – costs are spread), then the behavior may not be unreasonable 

ii. Consider burden on both D and society as a whole***

· Indiana Ins. v. Mathew  [Lawnmower – because it’s on fire!] – Three possible incidents of negligence.*** Court finds not negligence; the burden of the “safer” alternative in each case was much higher than the probability and severity of harm. 

c. Likelihood of Harm

i. The more foreseeable the harm, the more likely it is
ii. Defendant not responsible for ensuring against all harm, only reasonably foreseeable
iii. Stinnett v. Buchele principle – negligence is less likely where the defendant reasonably expects the plaintiff to take precautions against an obvious dangers (defendant has benefit of expecting others to look out for their own safety)
· The more obvious the risk, the less responsibility defendant has to warn about or alleviate it, because plaintiff expected to take notice and take care

· More experienced plaintiff = higher expectation that he will look out for himself in situation (e.g. child less expected to care for self than adult)

d. Magnitude of harm

i. Even if likelihood of risk is low, if magnitude of harm is high, there may be negligence

· Bernier v. Boston Edison [Mrs. Ramsdell loses control] – Magnitude of harm so high that even if likelihood low, failing to use relatively inexpensive fix on poles is negligence.

3) Hand Formula: Negligence is where B < PL
a. Risk-utility balancing: a conceptual tool for detecting when a breach of duty has occurred

b. B = burden (of safer alternative/taking precautions); P = probability (of harm under status quo), L = loss (injury, liability, magnitude of resulting harm)

c. In most cases, no exact numbers to plug in, just general concepts

d. If B = PL, then no negligence; plaintiff must establish each element of the cause of action by a preponderance of the evidence (51%)

e. Hand formula doesn’t explicitly include social utility

i. It’s implicit in the burden; reducing the burden on society is socially valuable; D can argue status quo has social usefulness

f. Caution (exploding Pintos): Hand formula in its raw application can render unjust, unfair, heartless results; it should not be the only thing considered

4) Proving & Evaluating Conduct without direct evidence




a. Two-level analysis





i.  Plaintiff must prove the conduct that is alleged to be negligent





ii. Plaintiff must prove that conduct actually was negligent

b. Rule 1: Evidence of specific conduct must be shown
i. Generally not sufficient to show accident occurred – must show some specific segment of the conduct that may be negligent (exception: res ipsa)
· Gift v. Palmer [Driver hits child, but no evidence of specific negligent conduct] – Driving itself has social utility, is not inherently negligent.

c. Rule 2: Resolving conflicting evidence is the province of the jury

i. Jury may believe circumstantial evidence over eyewitnesses

d. Rule 3: Circumstantial evidence is permissible

i. Jury is allowed to draw reasonable inferences of fact from circumstantial evidence; to conclude 1) what happened and 2) what happened was negligent

ii. Expert opinion testimony is allowed only when necessary and advisable to aid the jury in drawing reasonable inferences of fact
· Hammons v. Poletis [Towel bar pulls loose in hotel bathroom] – Evidence = wall was moldy; jury can infer that moisture had been accumulating in wall for long time; could then infer it was negligent for the hotel manager not to have found and remedied the problem. Only a MINIMAL amount of actual evidence required; inference may be piled on inference. Constructive knowledge of a dangerous condition.

e. Constructive notice of dangerous condition
i. Circumstantial evidence indicating that dangerous condition existed for a significant time = evidence of negligence b/c premises owner should have discovered and resolved

ii. Constructive knowledge exists if problem has existed for long enough that a reasonable person would have noticed and resolved

· Plaintiff must show that defendant acted negligently
· The longer the problem existed, the more likely that D should have reasonably noticed and resolved problem 

iii. Mere speculation about time period is NOT enough; P must present affirmative evidence from which the length of time can be inferred

iv. But minimal evidence + time frame = sufficient 

v. Respondeat superior – employer is responsible for the faulty conduct of employees
· Thoma v. Cracker Barrel [Slip and fall] – Jury resolved conflicting evidence: there was liquid on the floor. Duty of care (ordinary care): maintain reasonably safe premises. No evidence of actual knowledge, but because witnesses saw nothing spill for over 15 min, liquid was there at least that long. Inference drawn: long enough time that reasonable person would have discovered and resolved. 
f. Custom evidence

i. Custom may be used as a sword by the plaintiff to establish negligence, but it will not necessarily be a shield for the defendant
ii. Safety custom = not legal requirement, but general industry practice

iii. Custom operates on B and P factors of Hand formula
· Existence of custom shows burden of precaution is low

· Existence of custom shows probability of harm is high if custom not followed

iv. Exception: in medical malpractice, the standard of care is conformity to accepted medical custom, even if that custom fails to meet the ordinary care std
· T.J. Hooper [Tugboats w/o radios] – It was NOT a general custom to have radios; Hooper complied w/ standard safety measures – using senses of captain. But negligence because B = having radio (low), P = harm occurring w/o radio (moderate); L = loss of tug, barge, cargo (very high). Court found it wasn’t reasonable for the industry not to adopt this cheap, effective safety measure; very activist decision. 

5) Res Ipsa Loquitur

a. The accident speaks for itself that negligence occurred
b. “Smoking out function” – res ipsa allows the case to get to the jury, where the defendant can be questioned to get to the truth about what actually happened

c. Used where P cannot prove specific acts of negligence despite strong circumstantial evidence of negligence

d. Conditions necessary for res ipsa to apply:

i. Probably negligence – it must be the kind of accident that ordinarily does not occur without negligence

ii. Probably this defendant – more probable than anyone else; other possible responsible parties must be sufficiently eliminated


Sub-Rules (helpful but DON’T take literally – 




   mention if they’d help either party**):

(1) Harm-causing instrumentality is in defendant’s exclusive control (but shared control will NOT defeat res ipsa)
(2) There is no contributory negligence on the part of the plaintiff

(3) Res ipsa should apply where there’s no specific evidence of what happened (but there are always “foundation facts” of what happened; e.g. in plane crash, clear weather is a foundation fact indicating negligence)

(4) Defendant has superior knowledge of what happened (true in may cases, but not obligatory – if D is equally ignorant, res ipsa still applies)

e. If preponderance of the evidence of the accident indicates it’s probably negligence, probably this defendant, then it’s res ipsa

i. Sub-rules are ways to prove Condition 2, but they are not necessary

· Giles v. City (Otis) [Elevator gone berserk] – Parties agreed that accident wouldn’t have occurred w/o negligence; but elevator was not in sole control of D, and P may have been contributory negligent (although sudden emergency doctrine would probably have applied). Court finds negligence was probably on part of this defendant – so res ipsa applies and is appropriate here.

f. Res ipsa leads to inference of negligence, not presumption

i. Jury may reject it and find no negligence even if defendant presents no affirmative evidence in response 

g. Res ipsa cannot be taken for granted – plaintiff must satisfy both conditions
· Warren v. Jeffries [Parked car runs over boy] – It was probably negligence; but was it probably that defendant? Could have been car manufacturer. Because plaintiff did not inspect car and rule out other parties, not allowed to use res ipsa. 

G. Actual Harm



1) Breach of duty must result in legally cognizable harm


2) Emotional harm or offense is NOT legally cognizable harm for negligence 

· Preston v. Cestaro [Bus accident or bunk bed fall?] – P was in a minor bus accident and had a back injury. Bus driver was negligent. But no evidence that P’s back injury was caused by bus accident rather than his fall from a bunk bed a few days earlier. No proof that legally cognizable harm RESULTED from the negligence. 


H. Actual Cause
1) Descriptive, focused on relationship in time and space between the breach of duty and the harm
2) Four tests

a. But-for test

b. Substantial factor test

c. Summers v. Tice test

d. Value of the lost chance

3) But-for test

a. Ask: but for the D’s negligent conduct, would the actual harm have resulted?

b. Based on counter-factual, hypothetical scenarios (work through different counter-factuals***)
c. Prevailing test in all jurisdictions except CA

d. Special problem: res ipsa cases

i. How can we ask “but-for the conduct” when we don’t know what the conduct was?

ii. In most cases, court finesses the actual cause element in res ipsa cases; unless the harm seems too remote (e.g. dr left sponges in patient; patient develops stomach cancer)

iii. Res ipsa establishes the actual cause as well as the breach, unless  the chain of causation is extremely complex***
· Salinetro v. Nystrom [X-rays kill fetus] – Dr may have been negligent for not asking whether P was pregnant before x-raying; however, since she believed she wasn’t, his failure to ask was not a but-for cause of the harm. NOTE: had the lawyers focused on a different segment of conduct (e.g. failing to TEST for pregnancy), outcome could’ve been different. 

4) Substantial factor test

a. D’s negligent conduct is a substantial factor in the resulting harm

b. Usually applies in case of concurrent misconduct by multiple tort-feasors

c. But-for test doesn’t work; the harm would have been caused by either one in the absence of the other

d. Substantial element test is broader; every but-for factor is also a substantial factor

e. CA always applies this test; on exam, apply both but-for AND substantial element***

f. Joint & several liability: P can collect 100% of damages from either or both Ds
i. If P recovers from one D, that D may sue the other one separately for contribution (partial payment) or indemnification (full payment)
ii. Fairness: it may be unfair to make one D pay more than his share, but it’s more fair than asking innocent P to bear cost

· Landers v. East TX Waste Disposal [Salt water into lake, dead fish] – Two Ds negligently spilled salt water into lake at same time; either D’s negligence would’ve killed the fish. Precedent held that P had to prove how much of the injury was caused by each D. Court overturned, established new rule of substantial element test, joint & several liability.  

· Anderson v. RR [Day of the sweeping fires] – D negligently set fire; it combined with several others and burned P’s property. But-for D’s negligence, P’s property would’ve burned anyway. But D’s conduct was a substantial factor in the harm, so D is actual cause.



5) Summers v. Tice test
a. Two negligent Ds, but harm could only have been caused by one of them, and it’s unknown which
i. Alternative causation, rather than duplicative causation (e.g. Landers)

b. Where it is uncertain which negligent D caused the harm, the burden shifts to each D to prove it wasn’t him; otherwise, they are held jointly liable

c. Rationale: each D caused uncertainly in P’s cause of action

d. ONLY applicable in cases of alternative causation, NOT duplicative causation***
· Summers v. Tice [Tragic quail hunting accident] – Both Ds negligently shot towards P; one bullet injured P. But-for and substantial factor tests both inappropriate. Burden shifts to Ds to prove they weren’t negligent; otherwise both are liable.
6) Value of the lost chance (not on exam)

a. Patient had 40% chance of living; dr’s negligent conduct resulted in death

b. Substantial factor test doesn’t work b/c even w/o negligent, patient had 60% chance of dying, and preponderance (51%) of evidence must point toward dr as actual cause

c. Instead, dr deprived P of a certain % chance of survival (but-for negligence, P would have had 40% chance of survival)


I. Proximate Cause

1) Normative, focused on whether the defendant SHOULD be held liable; even when there is an actual causal connection, is it right for D to have to pay?

a. E.g. Dr negligently performs vasectomy; child born, grows up to be pyro; dr was negligent, and was actual cause of actual harm; but it wouldn’t be just to hold him responsible

2) Four ideal approaches to determining proximate cause; not used in pure form by courts; modern approach is to amalgamate, use test used by most similar precedent (***exam – apply each approach) 
a. Polemis (direct cause)

b. Wagon Mound (foreseeable harm)

c. Palsgraf – Cardozo (foreseeable plaintiff/danger zone)

d. Palsgraf – Andrews (rough sense of justice)

3) Polemis – Direct Cause
a. Where D’s negligence is the direct cause of P’s injury, D is liable

i. Must have negligent act

ii. Must have unbroken flow of causation btwn that negligent act and the resulting harm (no intervening causes)
b. Unforeseeability is irrelevant

c. Can yield arbitrary results
i. Later cause in time bears sole responsibility

ii. E.g. A spills gasoline, B drops match; B bears sole responsibility for fire; if it had happened in opposite order, A would bear total responsibility (not joint-several b/c not concurrent) 


d. ANY intervening cause defeats liability 


· Polemis [Unforeseeable ship fire] – D was negligent in placing plank over hold; although it was unforeseeable that plank would fall and start fire, it was not unforeseeable that it could fall and hurt someone. Negligent act was direct cause of actual harm. 

4) Wagon Mound – the Risk Rule
a. D’s liability is limited to the type of harm that D foreseeably risked at the time D acted negligently
b. Harm must be foreseeable
c. Fairness: treat similar Ds similarly

i. A acts carelessly towards P1, causing unforeseeable harm + a lesser unforeseeable harm; B acts carelessly towards P2, causing only unforeseeable harm; under Polemis, P1 could recover b/c minor foreseeable harm made it negligence

d. The prevailing approach for proximate cause determination

· Wagon Mound [Oil spill leads to dock fire] – Under Polemis rule, there was direct causation (welding was not an intervening cause b/c it was going on at the time of the oil spill). Ct rules D should only be liable for foreseeable harms.
5) Palsgraf – Cardozo – the Foreseeable Harm/Foreseeable Plaintiff Rule
a. Plaintiff must be in the foreseeable “zone of danger” of D’s conduct
b. Prevailing requirement: claim must be brought by foreseeable plaintiff
c. NM follows Cardozo exactly: (1) duty is only owed to foreseeable plaintiffs, so no breach if plaintiff unforeseeable; (2) to be proximate cause, there must be direct link and harm must be foreseeable.

· Palsgraf [Package knocked to tracks, fireworks explode, scales fall on Mrs. P] – Under Polemis, knocking package could cause harm, so it was negligent; there was a direct flow of causation, so liability. Under Wagon Mound, personal harm is foreseeable form falling package, so liability. Cardozo creates rule that P must be in foreseeable zone of danger; Mrs. P was not, so no liability.

6) Palsgraf – Andrews – Rough sense of justice
a. Consideration should be about justice, rather than causation

b. Proximate cause = legal cause; it’s a policy decision

c. Consider whether the negligence is:
i. Actual cause of harm

ii. Substantial factor in harm

iii. Direct flow of causation

iv. No significant intervening causes

v. Foreseeable harm
d. These other tests are all factored in and considered in the question of whether D should be held responsible
e. An additional hurdle for P to get over: the result must be FAIR to D

7) Modern approach – refining the rules (beyond the basic rules)
a. There must be:

i. Foreseeable type of harm

ii. Foreseeable plaintiff

b. But it need not be:

i. Foreseeable manner of harm (must distinguish type from manner***)(e.g. the flaming rat)
ii. Foreseeable extent of harm
· “Eggshell skull” rule – as long as type of harm is foreseeable, D liable for unexpected extent

· But at some point, the plaintiff may become unforeseeable (e.g. fire burns out of control; after a certain distance, no longer foreseeable) 

c. Court has great latitude in accepting broader or narrower definitions of harm; description of what is “risked” in risk rule can be manipulated to reach a different result
i. E.g. Court accepts “burns” in Hughes, but narrows harm to “splash” in Doughty
· Hughes v. Lord Advocate [Unforeseeable vaporization of kerosene] – Type of harm (burns) was foreseeable, so D is liable even though MANNER of harm was unforeseeable.
· Doughty v. Turner [Unforeseeable explosion of lid in molten chemical] – Court finds splash injury was foreseeable, but not explosion; much narrower definition of harm than accepted in Hughes.

d. Rescuers are always deemed foreseeable (danger invites rescue)


i. Extends to rescuers of rescuers of rescuers… 
8) Intervening Causes

a. When is an intervening cause superseding?
i. If a cause supersedes, it becomes the SOLE proximate cause of the harm

ii. “Termination of the risk” – had the risk created by D’s negligence terminated at the time of the negligence? 

iii. Multiple actors can be proximate causes, and therefore share liability

b. Intervening cause MUST come later in time


i.  Condition in place at time of act CANNOT be intervening

ii. Crucial to understand order of events***
c. Under Polemis rule, ANY intervening cause is superseding

d. Intentional intervening cause IS superseding
i. Another person’s criminal activity is unforeseeable as a matter of law

ii. UNLESS negligence of D consists precisely of exposing P to the criminal act causing the injury
· E.g. railroad negligently lets P off in dangerous area, P is mugged; negligence was exposing P to muggers, so D is liable
· Watson v. Kentucky/Indiana RR [RR spills gas, D intentionally ignites] – B/c intervening cause was intentional, RR is not the proximate cause of the harm.

e. Non-intentional (negligent/act of god) intervening cause
i. Unforeseeable intervening cause is superseding 

ii. D remains responsible if he put P in an abnormally risky position with respect to the intervening cause, and that risk has not terminated when the intervening act occurs

iii. Ask: was it foreseeable from the standpoint of D’s negligence that this harm would occur?

iv. Negligent D is liable for all foreseeable intervening events
· Foreseeable = dependent

· Unforeseeable = independent 

· Ventricelli v. Rent-a-car [P trying to close defective trunk, car unforeseeable “jumps ahead,” hits him] – Court’s decision rests on whether that harm was foreseeable; majority finds that it was not, intervening cause was bizarre and unforeseeable. Dissent argues that it was foreseeable that P would be struck from behind while trying to close lid (type of harm foreseeable). 

f. Conscious, responsible agency

i. If intervening cause is conscious, responsible agency that could have eliminated the risk caused by D, then that intervening cause supersedes (liability shifts to it)
ii. E.g. Kid gets dynamite from D, mom says go ahead and pay with it; Mom becomes sole proximate cause 


J. Negligent Infliction of Emotional Distress

1) Traditional “Impact Rule” – where D’s negligence causes physical impact with P’s body and physical injury, then P may recover for emotional harm as well (as parasitic damages)
2) Alternative “Zone of Danger” rule – even in the absence of physical impact, P may recover for the physical consequences of emotional distress caused by D’s negligently placing P in danger

3) Recovery for Stand-Alone Emotional Distress
a. Some courts have abolished the physical injury or physical manifestation requirement

b. E.g. Molien v. Kaiser Hospital: P (husband) allowed recovery for emotional distress when D (dr) told wife she had STD; court characterized him as direct victim, risk of emotional harm foreseeable

c. However, most courts do not allow stand-alone recovery

4) Bystanders’ Recovery

a. Historically, no recovery for emotional distress stemming from injury to another

b. “Zone of danger” rule – P must be in zone of danger (at risk) and fear for his own safety


i. Some courts have abolished requirement that P actually be afraid

c. Dillon/Thing approach: Mere bystander can recover IF


i.   P was witness to the injury; there and saw it happen AND


ii.  P was close family member of person in peril

· Grube v. Union Pacific [Conductor traumatized by collision] – No fear of his own injury, so no recovery under “zone of danger” test.

II. Defenses

A. Contributory/Comparative Negligence

1) Where P’s conduct creates an unreasonable risk to herself

2) Old rule: any contributory negligence by P barred all recovery 
a. Fiction that P becomes only source of fault; harsh results

b. Only 4 states still follow

· Butterfield v. Forrester [P rode horse into D’s road obstacle] – B/c P was negligent in riding too fast, no recovery from D. 

3) Modern approach: comparative negligence

a. Reduces P’s recovery proportionate to fault; replaces all-or-nothing system
b. P’s act still referred to as “contributory negligence”

c. Pure comparative negligence (NM follows) 

i. Compare fault of P to fault of D, reduce P’s recovery by amount P was negligent 

ii. P may recover even if P responsible for >50% of fault

d. Modified comparative negligence

i. Greater fault bar

· P’s recovery is barred if P’s fault is greater than D’s

ii. Equal fault bar

· P’s recovery barred if P’s fault is greater than OR equal to D’s

iii. Slight negligence regime

· P’s recovery barred if P is more than “slightly at fault” in relation to D

e. P’s recovery depends on which type of regime is in place

4) Rescuer exception

a. Rescuers are foreseeable plaintiffs; danger invites rescue

b. Jurisdictions split:
i. Some do not recognize contributory negligence by rescuers (policy: encourage rescue)

ii. Others (NM included) do not insulate rescuers; comparative fault rules do apply to them

c. If P is rescuer, legal effect varies by jurisdiction

5) Where P’s action is a seriously dangerous and illegal activity, P is barred from bringing claim in the first place; P gets no recovery

6) Bexiga Rule

a. For policy reasons, court finds that contributory/comparative negligence defense is unavailable

b. When D’s duty is to protect P from P’s own contributory negligence, then the defense should not be available (b/c breach would never result in recovery)

· Bexiga v. Havir Manufacturing [Factory machine punched hole in operator’s hand] – D’s duty was to install safety devices to prevent operators’ negligence from causing harm; therefore P’s contributory negligence may not be a defense. 

B. Assumption of the Risk

1) General principles
a. Implied vs. Express


i.  Express = signed release; goes into contract law

b. Assumption of the risk used to bar all recovery, like old contributory negligence rule

c. Modern approach – it reduces recovery, like comparative negligence

d. Courts have moved toward abolishing this defense, dissolving it into elements of breach of duty, contributory negligence


i. It too often yields unjust results

2) Implied assumption of the risk

a. Three conditions must exist:***
i. P must know and appreciate the unreasonable risk posed by D’s conduct

ii. P must voluntarily proceed in the face the known risk

iii. P’s conduct must impliedly manifest consent to the known risk
b. Difficult to separate these conditions from each other

c. Essentially, P knew it was dangerous, and did it anyway without being required to

· Rickey v. Boden [Elevator operator on a dangerous staircase] – B/c she knew of danger, used staircase anyway, and there were reasonable alternative options, court held that P assumed risk. 

· Turcotte v. Fell [Secretariat’s jockey] – Ct finds defense should be abolished; instead, create alternative duty to permit people to participate in sports where the conduct would otherwise be considered unreasonably risky. 

III. Vicarious Liability 


A. Respondeat Superior: Strict Liability for Employers

1) General rule: a master is liable for a servant’s torts (negligent or intentional) committed within the scope of employment

a. If an employee is tortious, ask: can we hold the employer responsible, too? ***

b. Employer may be the one with the deep pockets

2) Determining the scope of employment

a. If employer gets some advantage from the activity; if the enterprise benefits in some way
i. Employee may be in the scope of employment even when doing something prohibited by employer, if it’s done in furtherance of the employer’s business

b. “Going and Coming rule” – going to and coming from work is outside the scope of employment UNLESS

i. Employer pays for travel time and benefits by reaching into a distant market

ii. The travel is a special hazard for which the employee is paid

iii. The employee’s travel serves a dual purpose, partially benefiting the employer

c. Frolic and Detour – employee remains w/in the scope of employment when making a relatively minor deviation from a work task (detour) but is outside the scope if the deviation is major (frolic)

d. Respondeat superior applies for employee’s intentional torts IF

i. The tort is committed at least partially in furtherance of the employer’s business
ii. The business presents a foreseeable risk of this kind of intentional tortious conduct (e.g. bouncer)
e. Borrowed servant doctrine:

i. When a servant is loaned by one master to another, only the master with the right of control over the servant may be held vicariously liable for the servant’s tortious conduct

ii. Normally, the borrowing master has the right of control

iii. However, if right of control is unclear, joint and several vicarious liability may be imposed on both masters
· Edgewater v. Gatzke [Walgreens’ 24-hour man] – Smoking was a minor detour from D’s work tasks, so Walgreens is liable for the harm he caused while doing it. 
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