
Attack Outline – Torts – Final 2005

Intentional Torts
1) What tort can be established?

A. Battery- An act of touching, with intent to harm or offend, resulting in harmful or offensive touching

B. Assault – An act that places someone in reasonable apprehension of an imminent battery

C. False imprisonment – Confinement, without lawful privilege, against the plaintiff’s consent, within a limited area, for any time, and plaintiff is aware of confinement or suffers actual harm

D. Trespass to land – entry upon land of another with intent

E. Trespass to chattels – interference with another person’s chattels by dispossession or physical contact that causes harm

F. Conversion (Trover) – Exercise of substantial dominion or control of someone else’s chattel, with intent

G. Intentional Infliction of Emotional Distress – Outrageous conduct that causes severe emotional distress, with purpose or reckless intent

( Define intent: “purpose or substantially certain knowledge”

2) Does the situation meet all the elements of the tort?

A. Walk through them
3) Do key concepts apply?

A. Substantially certain knowledge ( “Garrett v. Daily intent”

B. Extended personality rule ( S-man’s aura effect
C. Transferred intent ( one tort to another, one person to another; NOT IIED
D. Extended liability ( Tortious intent means responsibility for all unintended and unforeseeable consequences of actions

4) Was there privilege of consent – prevents tort from being established?

A. Plaintiff bears burden of proving no consent

B. Actual consent legally effective even if no manifested consent (secret diary)
C. Manifested consent – objective determination, reasonable appearance of consent

D. Was consent IMPLIED? (emergency, doctor)

E. Was consent EXCEEDED?
5) Does the defendant have an affirmative defense?

A. Self-defense – Reasonable force against reasonably perceived contact or confinement
B. Defense of others – Privileged where self-defense would be; *Cts split on allowance of reasonable mistake*
C. Arrest & Detention – Citizen’s arrest; Merchant’s privilege to detain

D. Defense of Property/Recapture of Chattels – Merchant’s privilege, Hot pursuit
E. Discipline – Parents/in loco parentis can discipline children in good faith
F. Public Necessity – Reasonable belief tortious conduct necessary to avert imminent public disaster (complete defense)
G. Private Necessity – Reasonable belief tortious conduct necessary to prevent serious harm to D, D’s land, or D’s chattel (incomplete defense – must still pay for harm)
Negligence

1) To establish negligence, D must owe P a duty of care, that duty must be breached, and the breach must be the actual cause and proximate or legal cause of actual harm to the P.
2) What’s the duty of care?

A. Ordinary care – to act like a reasonable person in the same or similar circumstances
1. Circumstances – consider sudden unforeseeable emergency; infancy; physical disabilities; exceptional physical abilities; superior knowledge, skills, or experience; or involuntary intoxication
2. Don’t consider – mental disability; low intelligence; poor memory; voluntary intoxication
B. Child standard of care – to act like a reasonably careful child of the same age, intelligence, and experience (unless operating dangerous motorized machinery)
C. Negligence per se – IF it’s a neg per se jurisdiction: 
1. Is there a criminal law, ordinance, regulation punishing certain behavior?

2. Class of persons; class of harms?
3. Tedla – construing statute as inapplicable (when violation is safer)?

4. Impson – doctrine of excuses: safety or impossibility?

5. Rudes – is it inappropriate to apply neg per se here (child std of care; duplicates ord care std; creates new duty; vague/confusing; licensing statute)?
6. If neg per se met, both duty and breach = established 
D. Limited duty of care 

1. Landowner – is P an invitee, licensee, or trespasser?

2. Doctor/medical professional – customary practice of well-qualified practitioners in the field; informed consent?
3) Was the duty breached? 
A. Breach = unreasonably risky conduct
4) First, we must determine the specific act, conduct, segment of behavior that may be negligent. 
A. Was this truly an act (misfeasance), or was it nonfeasance? 
1. If nonfeasance, is there a duty to act?
B. Is B<PL?
1. B – measured by burden on defendant AND society as a whole; consider social utility of status quo as well as cost of precautions/safer option

2. P – D only liable for reasonably foreseeable harm

3. L – if magnitude high, may be neg even if P small
C. What if there’s no direct evidence of negligence?
1. P must prove specific acts that may be negligent

2. Jury may draw inferences from circumstantial evidence (e.g. slip’n’fall)

a. Constructive knowledge

b. Custom evidence (sword for P, not shield for D)
D. Res ipsa loquitur

1. Probably negligence

2. Probably this defendant (eliminate other possible responsible parties)

3. Use sub-rules as helpful

4. Leads to inference of negligence, not presumption
5) Was there actual harm?

A. Legally cognizable harm must result from the breach
6) Was breach the actual cause of the harm?

A. But-for test (play with counter-factuals)
B. Substantial element test – multiple concurrent causes

C. Summers v. Tice test – only where there are alternative causes, NOT duplicative
7) Was breach the proximate cause of the harm?

A. Polemis – Direct Cause; (1) negligent act, (2) unbroken flow of causation to harm
1. Proximate cause established when P’s injury is a direct result of D’s negligence

2. Any intervening cause breaks the chain

3. Last cause in time bears full responsibility 
B. Wagon Mound – Risk Rule
1. Proximate cause established where P’s injury is within the scope of what the defendant risked when acting negligently

2. Liability limited to the harm that was foreseeably risked
C. Palsgraf – Cardozo – Foreseeable plaintiff; “zone of danger”
1. Defendant’s liability is limited to foreseeable harm suffered by a foreseeable P

2. Foreseeable type of harm

3. Foreseeable plaintiff – in “zone of danger”
D. Palsgraf – Andrews – Rough sense of justice
1. A balancing of factors to limit the defendant’s liability as a matter of fairness and practical politics
E. Application of the tests

1. Type of harm and plaintiff must be foreseeable

2. Manner of harm, extent of harm need NOT be foreseeable 

3. Injury may be described broadly or narrowly to reach diff results

4. Rescuers are always foreseeable plaintiffs

F. Intervening causes
1. Intentional = superseding (unless neg consists of exposure to that harm)

2. Non-intentional = superseding IF unforeseeable or IF conscious, responsible agency that could have eliminated the risk
8) Is it negligent infliction of emotional distress?

A. Was there physical impact or physical consequences of the emotional distress?

B. Few courts allow recovery of stand-alone emotional damages
C. Bystanders may recover if they (1) are in zone of danger and fear for own safety; or (2) are there, see it happen, and are close relative
9) Do either of the affirmative defenses to negligence apply?

A. Contributory/comparative negligence
1. Do a mini-analysis of negligence on the part of the P

2. Old rule: contributory neg bars all recovery

3. Modern rule: recovery limited (pure; modified – greater fault bar, equal fault bar, or slight negligence regime)

4. Most courts don’t apply to rescuers (but some do)

5. If P’s action is dangerous/illegal, no recovery for P

6. Bexiga: if D’s duty is to protect P from P’s own neg, then this defense doesn’t apply
B. Assumption of the risk
1. Express = signed document

2. Implied = Three conditions:

· P must know and appreciate the unreasonable risk posed by D’s conduct

· P must voluntarily proceed in the face the known risk

· P’s conduct must impliedly manifest consent to the known risk

3. Reduces recovery, like contributory neg

4. Trend is to eliminate this defense
10) Can we hold the defendant’s employer liable?

A. Was D’s conduct w/in scope of employment?
1. The activity is in furtherance of the employer’s business

2. Foreseeable risk of employer’s business (intentional torts)

3. Frolic & detour – if minor detour from work task, still w/in scope; not if major frolic

4. Going & coming – outside scope unless

· Employer pays for travel time and benefits by reaching into a distant market

· The travel is a special hazard for which the employee is paid

· The employee’s travel serves a dual purpose, partially benefiting the employer
5. Borrowed servant – master w/ right of control is responsible (if unclear who has right, it may be both)
