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I. MODULE I—SEPARATION OF POWERS

Structure of the Federal Government

The Federalist Papers---framers of the const set out to avoid concentration of power using the following devices:

A. Separation of Powers—distinguishing the three branches of government in terms of their functions to prevent any one from becoming too powerful

1) Legislative Branch—Article I

Purpose is to enact legislation

Powers include impeachment of Pres, appointment confirmations, declaring was, establishment of inferior courts, etc.

1) Executive Branch—Article II

Purpose is to ensure that laws are implemented

Powers include ability to make pardons, veto legislation, nominate judges, etc.

2) Judicial Branch—Article III

Purpose is to interpret laws

Powers include determining whether one branch has usurped power of another using 2 approaches:

a) Formalistic approach—thought functions of 3 branches should be strictly separated; believed it was wrong to share any authority

b) Functionalist approach—thought there was an intermingling of power allowing for some movement back/forth

B. Federalism—says that a certain power has to be explicitly granted in the const

C. Diverse manner of selection—

· Some selected by majority vote—legislators

· Appointments—made by exec. Branch and confirmed by Senate

D. Bill of Rights—puts limitations on state governments

E. State limitations—include limited terms of legislative sessions; and term limits for elected officials

Youngstown:  (functional approach) disruption arose between steel co./employees and union gave notice to strike; the Pres. seized the steel mills through an order directing Sec of Comm to take possession; Q was whether seizure was w/in const power of the Pres. dist. court held against govt and issued injunction.  SC affirms holding that the order was not rooted in statutes and it was not w/in Pres power to take possession of private property.  Majority felt such action was lawmaking, a power only vested in Congress.  Dissent said Pres was merely executing existing law through his order

Bowsher:  (formalist approach) Cong Synar brought suit against Congress claiming GRH Act (bill designed to eliminate the federal budget deficit) was unconst because it assigned the Comptroller Gen to review reports of OMB and CBO and report conclusions to the Pres  Dist. Court held that role of CG in the deficit reduction process was unconst because executing laws was an executive power and that the CG was under the control of Congress and therefore could not be entrusted w/executive powers and intruded in executive function; SC affirmed

Morrison v. Olson:  SC reverses Appeals decision that Title VI of Ethics in Govt Act, allowing for appt of an “independent counsel” to investigate/prosecute high-ranking officials for violations of federal criminal acts undermines executive powers; SC says power of AG to remove counsel provides Exec w/ ability to ensure laws are faithfully executed by counsel

Mistretta:  (functional approach) Congress introduced Sentencing Reform Act, setting up an individual commission in judicial branch to establish guidelines for sentencing; SC upheld Act reasoning that Congress may delegate to another branch duties that are appropriate to central mission of that branch and no encroachment upon other branches duties


II. MODULE II – LEGISLATIVE PROCESS—taking a principle and turning it into enforceable law; policy decisions made by the legislature
A. Legislative Process

a. drafting of bill

b. introduction

c. committee hearings

d. amendments (majority building by getting votes via revisions)

e. party conferences

f. ways of killing a bill:

· draft in impalatable manner

· have it deemed germane

· assign to “kill” committee or assign to several committees

· arrange for bill not to get a hearing

· don’t report bill out of committee

· make sure bill doesn’t get on floor calendar

· can filibuster until sponsor agrees to withdraw

· leader of either chamber can delay sending to other chamber

· can amend in second chamber

B. Legislative Legitimacy

1. Deliberativeness—steps in process, such as bicameral legislative bodies and the veto power, that slow legislative action to prevent individual legislators or constituencies from controlling legislative outcomes; creates a balance of competig interests
2. Representativeness—small number of elected officials are delegated authority to enact laws under 2 theories:
· delegate theory—a representative is chosen and sent to legislature to reflect views of the voting group

· trustee theory—voters trust that rep will do what is best for the state as a whole

3. Accessibility—legislators have to be accessible to voters/lobbyists when enacting laws to ensure accountability
C. Apportionment

Reynolds v. Simms:  

· Voters brought forth 14th Amend EPC claim that voting districts were unfairly apportioned

· Personal rights are impaired when votes are diluted by not apportioning equally

· Ruling was based on 3 principles:
· Districts must be compact (not heavily gerrymandered)

· Districts must be contiguous

· Each district must be result of honest/good faith effort to construct districts in both houses of equal population as nearly as practical

· Rule of this case is  one person = one vote 
Daly v. Hunt:  

· Claim was that districting that resulted in populations with fewer voting-age persons violated the EPC rule from Simms of one person = one vote

· 3 main ways to district:
· by total population
· by number of eligible voters
· by number of actual voters
· court said there were 2 ways of viewing:
a) electoral equality—there should be an equal amount of voters in each district

b) representational equality—there should be equal population in each district whether they vote or not
· court ruled that electoral equality trumps representational equality

· court deferred to state legislature UNLESS:
· the plan is discriminatory on its fact OR
· the disparity is more than 10%

· one person, one vote should be based on total population and not voting population

Mobile v. Bolden:

· Claim was that at-large City Commission elections violated the 14th and 15th amendments

· 15th amendment violation must be motivated by racial discrimination and majority says that P’s don’t provide sufficient facts to prove 

· 14th EPC claim in regard to racial groups depends on:

· intent—action must be used as a purposeful device to dilute voting strength of minorities or interfere w/their participation in the process
· effect—minority group is denied equal vote weight
· court rules that apportionment is not required to give every sub-group of persons equal weight

Voting Rights Act:

· 15th amendment gave Congress right to pass VRA

· protects the right to vote of individual groups based on race, color, and language minorities

· main point of VRA is that a racially discriminating impact is enough for violation—intent is no longer required

· Major changes in VRA appear in Sec. 2
a) no voting qualification or prerequisite can be imposed that would result in the denial to vote on account of race, color, minority

b) based on totality of circumstances, violation occurs if certain class of citizens has less opportunity to participate in the political process and to elect  representatives of their choice  

Thornburg v. Gingles: (only case discussed in re: to VRA)

· Claim is that multi-member districting violates the VRA

· Court required 3 elements to prove multi-member districting violated VRA:
· minority group must be able to show it is sufficiently large and geographically compact to constitute a majority in a single-member district
· minority group must show it is politically cohesive (by looking at past voting record to see if group votes for same person)
· minority group must prove that the white majority votes sufficiently as a bloc and consistently defeats the minority’s preferred candidate (barring any special circumstances, such as minority candidate running unopposed)
· Test in this case goes to decreased opportunity to participate in process and elect rep of choice

· Other factors court looked to:

· Extent of history of discrimination in re: to rights of minorities to register, vote, or participate in political process
· Extent to which voting in particular subdivision is racially polarized
· Extent to which procedures such as using unusually large districts, majority voting requirements, or other practices that might enhance discrimination against minority groups
· If minorities have been denied access to candidate slating process
· Extent to which minority members bear effects of education, employment, and health that might hinder their ability to participate effectively in the process
· If political campaigns have been characterized by overt or subtle racial appeals
· Extent to which members of minority groups have been elected to office in particular jurisdiction
Miller v. Johnson:

· Claim brought by 5 white voters that their vote was diluted, violating the EPC—Q is whether the redistricting plan on its face had no rational explanation other than the predominant factor in redistricting was race 

· If race determined to be the basis of where line is drawn, there must be a compelling state interest—required under a strict scrutiny analysis—such as eradicating effects of past racial discrimination

· In this case, state was trying to get preclearance from DOJ but court says this is not a valid compelling interest

· Court required P to prove that race was predominant factor through:
· circumstantial evidence—by district’s shape and demographics
· direct evidence—such as legislative purpose that race was predominant factor in placing significant number of voters in or out of a particular district
· Bizarre shape of district was helpful in showing that race was predominant factor

Davis v. Bandemer:  (EPC applied to a political party)

· 2 claims were brought by the democratic party on basis that law diluted votes of democrats

· first claim was that the issue of representation was not justiciable BUT court ruled that gerrymandering cases are judicially discernable

· second claim was violation of EPC—court rejected dist court’s holding that any interference with the opportunity to elect a rep of one’s choice is sufficient to make out an EPC violation

· Majority:  EPC violation is only found where electoral system substantially disadvantages certain voters in influencing the political process effectively AND must be supported by:

· Evidence of continued frustration of the will of a majority of the voters OR
· Effective denial of a fair chance to influence the political process
· Dissent:  argued that gerrymandering violates the EPC only when the redistricting plan serves “no purpose other than to favor one voting segment that may occupy a position of strength at a particular time or disadvantage a politically weak segment of the community; also argued that “representation” applies to groups, not just individuals AND that guiding factors are:

· Shapes of voting districts
· Nonadherence to established boundaries
· legislative procedure by which apportionment law was adopted/history reflecting legis goals
· Concurrence:  if major political parties are protected under the EPC, then every other identifiable group w/distinctive interests would be able to bring similar claims

D. Campaign Financing

· Finance Reform Act of 1974—passed because of public pressure; placed limits on congressional campaigns

Buckley v. Valeo:  

· Challenged the 1974 amendments of the Federal Election Campaign Act of 1971

· SC ruled that limiting candidate’s expenditures of personal funds on overall campaign expenditures violates First Amendments guarantee of free speech

· Court left in tact limitations on contributions by individuals ($1000) and PACs ($500)—contributions were limited because of potentially corrupt effect; court said that the amount of money an individual/group can spend on a campaign reduces the quantity of expression by restricting the number of issues discussed, the depth of exploration, and the size of audience reached

· A loophole is “soft money” which can’t be used directly for campaigning, so can’t use terms like “vote for or against;” money can come from any source and is not limited

· public financing is important to reduce reliance of private money in campaigns; also used as a lever to get candidates to agree to CAPS
III. MODULE III—STATUTORY INTERPRETATION—the court applying statute/policy determined by the legislature

Formalists:  strict view of interpretation using text only, no history; literal application of a statute

Functionalists:  more flexible and active in interpretation; use language of statute to  interpret legislative intent, purpose, and history 

A. Traditional Approach--3 primary methods for statutory interpretation:

1) Plain Meaning Rule—courts look to PM to determine legislative policy because one can presume that the legislature meant what it said
· If language is plain, it should be interpreted literally
· Exceptions:

a) absurdity—literal interpretation would be absurd

b) inconsistency—to apply PM would be inconsistent w/legislative intent

2)  Legislative Intent—values, principles, interests, and goals of the legislature 

· look to title of bill 

· look to the evil that statute intended to remedy

· look to legislative history (strongest way of evaluating intent of Congress) , i.e. committee reports and hearings, floor debates for statements of sponsors (remember that this history is sometimes “posed”)

3) Canons of Construction—judges craft their own rules to interpret statutes 

· Problem is that every canon has a conflicting one

· Examples:
· Thing may be w/in letter of statute but not in “spirit” of intention of legislators
· If in derogation of C/L, then statute should be read narrowly
· Remedial statutes to be read broadly
· Criminal statutes to be read narrowly
· Statutes should be read to avoid constitutional questions
· Statutes relating to same subject matter should be read together
· Statute is limited by specific phrases that precede general language
· Statute should be read to avoid internal inconsistencies
· Words are to be given common meaning
· “Show Down” questions—judicial policy concerns/social implications the court considers
· Examples:

· TVA—court wanted to preserve bio-diversity
· Weber—affirmative action upheld even though it was a possible violation of white people’s rights
· Braschi—court interpreted family to include unmarried tenant
Reasons Statutes are Unclear:

· Design is ambiguous

· Too general

· Different people have different definition of words 

· Legislature enacts a statute that is to be interpreted/clarified by an administrative agency

· There has been a drafting oversight

2 ways a judge can go:

1) determine the statute has no plain meaning, that it can’t give it meaning, so court doesn’t enforce statute

2) can’t determine intent of Congress and has no alternative but to use its own analysis to decide what is in the public’s best interest

Non-Traditional Approaches:

New Textualism—(Scalia/Thomas)

All we have is language because the legis operates like a market place where everybody is trading votes and all we know is the final product and the agreement reached at the end of the day; says we should just look to text of a statute because a law is all we have to protect us from capriciousness of different values of judges

Easterbrook—limits broad reading of a statute

Critical Legal Studies (Sunstein)—advocate for a greater role of judges who can protect against those who control process and provide some leavening; mistake is to assume that what a legislature does is what the majority of the country wants because legislators act to be re-elected (think those who finance campaigns control the process) 

Legal Realists—Dynamic, modern day approach; assumes legislators are reasonable persons pursuing reasonable purposes reasonably; idea is to put yourself in the mind of a legislator and ask how they would want statute applied; looks at history, values and policy behind a statute, recognizing that these things are always changing and that the statute should be interpreted accordingly 

PM Cases:

Whitely:  extreme case where court used PM to rule that “impersonating a dead person” was not voting fraud because language was not included in statute; could say that ruling is absurd and not consistent w/legislative intent

TVA v. Hill:  court used PM to interpret ESA almost literally and halted construction of a dam to prevent harm to snails; opponents asked “how far back do we go;” proponents asked how far into the future do we need to go—it is in best interest of mankind to minimize loss of genetic variations; case represents dueling social equity debates

Dissent looks at fact that Congress had appropriated more funds to complete dam after ESA wan enacted and says ruling is inconsistent w/legis intent; says meaning is not plain and there shouldn’t be retroactive application to a project that began before the amendment of the ESA; absurd because $100 million lost due to PM interpretation

HolyTrinity:  example of absurdity exception—statute prohibited importation of people for labor/contract work; PM prohibited an English minister from working; Court ruled that labor = manual labor and shouldn’t apply to the minister; legislative history/intent supported court’s ruling because discussions had focused on immigrants/servants

Edwards v. Aguillard: statute was invalidated because of violation of Establishment Clause, which forbids enacting religious laws; court applied a 3-prong test to determine whether legis complies w/EC—

1) law cannot be adopted w/scular purpose

2) primary effect of statute cannot either advance or inhibit religion

3) statute cannot entangle church/state

Chevron v. Nat Resources Defence Council:  example of agency interpretation of a statute (Clean Air Act); court says decision by agency should stand as long as it’s reasonable policy choice; if Congress is silent/statute is unclear, then deference given to agency interpretation of statute; exception is if interpretation is arbitrary, capricious or contrary to statute

MODULE IV.   ADMINISTRATIVE LAW

A.  Non-Delegation Doctrine—Purposes:

· to hold Congress to making laws—cannot delegate its legislative powers (because it would violate Sep of Powers)

· makes structure of govt more clear

· keeps agencies from arbitrarily exercising power

· allows judicial review of agency actions

Issues to consider in any challenge to legislative delegation:

· What is being delegated—look at what agency is authorized to do (ex:  regulate utility rates, paying out social security benefits, admit exclude or deport aliens, collecting taxes, operating schools)

· Ask is agency is being delegated power to make rules to which private conduct is legally bound to follow—to investigate and make reports, to extend benefits or services in individual cases, or to manage property or operational programs

· What is the challenge to delegation—does it fail to give warning to those affected—is delegation so broad that it fails to limit arbitrary exercise of power

· Ask if any implicit standards exist in legislative history 

Meat Cutters v. Connally:  challenge is deleg of legis powers to Pres; court upheld statute saying that as long as delegation includes an intelligible principle limiting the Pres actions AND actions are consistent w/legislative policy, then it’s OK

Chada:  court said there was a problem w/delegation of power because Congress was extending power and reserving the right to take it back

Agency Delegation Analysis:

· Did legislature provide intelligible principles—rules for how much power is being delegated
· If yes, did legis provide sufficient safeguards
· If yes, did agency operate w/in scope of delegatio
B. Due Process

1. AGENCY DP Requirements:  Notice AND Hearing

5thAmendment—requires hearing when fed govt deprives of life, liberty, property 

14th Amendment—requires hearing when state deprives of life, liberty, property

In determining what kind of process is due, threshold determination is whether agency action is Rulemaking or Adjudication

	RULEMAKING
	ADJUDICATION



	Agency acts like legislature

Impacts large group of people
	Agency acts like a court

Impacts individual/narrow group

	No Process under C/L—See Organic Statute, APA, and agency regs
	Due Process—Right to Notice, to be heard and to present evidence

	Forward looking (ex: rate making)
	Applying policy looking backward

	Policy Oriented


	Fact based


Matthews v. Eldridge balancing test: (heightened process under C/L)

2) look to see what private interest is in question—life, liberty or property

3) is there a risk of erroneous deprivation or value to additional procedural safeguards

4) what is the govt interest—what interest is the govt trying to protect OR what burdens would additional safeguards impose

APA Analysis:--provides another set of requirements

· APA applies UNLESS statue precludes it

· If organic statute precludes, then it doesn’t apply

· If silent, then APA applies

Rulemaking Requirements (Sec. 553):

· Notice + Opportunity for Comment = Written
· Notice + Comment (+) =  Oral Argument
· Notice + Comment (++) = Trial Type Hearing
· If rule includes “magic words” OTRAH, then use procedures in 556-7→TT Hearing due
· If no magic words, presumption is that all you get is N+C unless organic stat gives you more
· FL case says language has to be specific
Goldberg:  

· Welfare recipients got hearing before any benefits were cut off; needs of welfare considered more serious because of margin of subsistence

Matthews v. Eldridge:

· SSI was seen as a supplemental benefit (food stamps or other benefits may kick in); substantial weight given to good-faith judgments on individuals charged by Congress w/ admin of programs and that procedures they have provided assure fail consideration of entitlement to claims of individuals

Adjudication Requirements (Sec. 554):

· If adjudication must be OTRAH, then use procedures in 556-7

· If no “magic words” then no procedure provided under APA —look to C/L→ M v. E

· Seacoast says presumption is that it’s going to be OTRAH unless Congress says that IT’S NOT, so presumption is you get a TT hearing

· Requirement that agency try to settle

· Adjudication looks just like a trial before an administrative judge 

Londoner:  told us that only when Board decided to assess a property tax on individuals was there DP; when it made decision to pave street that affected more people, there was no DP 

Smith:

· Decisions must not be pre-judged

· Decisions must be based on evidence or official notice

· Where a prof license is at stake, there must be a TT Hearing

· Decision makers cannot have conflict of interest

· Decisions must be fair/impartial—need neutral judges

Bonham:  

· Famous line that “no man can judge his own case”—it’s not fair if a judge is going to benefit from decision

