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Attack Outline

MODULE I—SEPARATION OF POWERS

Analysis:

· What branch is action coming from?

· What power is being exercised?

· Is the branch supposed to exercise the power or is it usurping another branches power?

· What branch should exercise power?

· What are the affects if action is allowed—look at:

Formalist View—3 branches should be strictly separated—no sharing of authority

Bowsher:  since Congress had power to remove Comp Gen, he was under congressional power; SC affirmed ruling that the CG’s role in deficit reduction process was unconst because executing laws was an exec power and entrusting CG w/exec powers was an intrustion on exec function (no intermingling of powers) (Congress can’t give itself power to remove an officer charged w/executing laws)

White’s Dissent:  delegating power to make budget calculations to officer independent of Pres does not deprive Pres of any power because approp funds is a legis function of Congress

Youngstown:  Pres. seized steel mills; court rules that order was not w/in Pres powers because not in Const or statute; taking private property is lawmaking and a function of Congress not the Pres; Dissent—says Pres was merely executing law and thus acting w/in his duty

Functionalist View—intermingling of power—allowed for some overlap/movement

Mistretta:  Congress introduced Sentencing Reform Act, setting up commission in judicial branch to establish guidelines for sentencing; SC upholds ruling that Congress may confer rulemaking authority on the Judicial branch in some circumstances—as long as duties assigned are central to the branch and don’t encroach upon the prerogatives of another branch

Olson:  3 branches do not have to operate w/absolute independence; Ethics in Govt Act allowed for appt of independent counsel to prosecute govt officials for violation of fed criminal laws; complaint was counsel infringed Pres power; court ruled that Pres retains control over counsel because the AG has power to remove counsel for “good cause,” thus Pres still has power to ensure that laws are faithfully executed

MODULE II—LEGISLATIVE PROCESS

Voting Rights Issues—

A.  14TH Amendment—Equal Protection Challenge

· applies to minority groups—race, gender, political parties

1. Intent Test (Bolden)—must show that intent was to purposefully diluted voting strength of minorities or interfere w/their participation in the voting process (Difficult to prove)
2. Effect—minority group must be denied equal vote weight

Reynolds v. Simms:  
One person = One vote rule

Districts must be compact, contiguous, and each district must be result of honest/good faith effort to construct districts of equal population as nearly as practical

Overriding objective is equal population in districts so that vote of one citizen is equal in weight to any other citizen in the state

At-Large Voting:

Mobile v. Bolden:  claim was that at-large City Commission elections violated 14th/15th amendments; entire system of local governance is brought into question and court ruled that apportionment is not required to give every sub-group of persons equal weight and doesn’t protect political groups from defeat

Redistricting that results in populations w/fewer voting-age persons violates EPC:

Daly v. Hunt: 

Claim was that at-large City Commission elections violated 14th/15th Amendments 
2 ways to view:

electoral equality—should be equal amount of voters in each district

representational equality—should be equal population

court says where electoral and rep equality cannot both be achieved, then

court defers to state legislature UNLESS

· Plan is unconstitutionally discriminatory on its face

· Or disparity from total population equality is more than 10%

EPC applied to a political party

Davis v. Bandemer: 

Claim brought by democratic party that law diluted democratic votes 

Court ruled that gerrymandering cases are judicially discernable (concern was too much court involvement) BUT that EPC violation must be supported by evidence of continued frustration of the will of majority voters OR effective denial of a fair chance to influence process

Dissent:  argued gm violates the EPC when redistricting plan serves no purpose but to favor one segment in position of strength or disadvantage a weak segment; also argued that “representation” applies to groups using using as guiding factors shapes of districts, nonadherence to boundaries, and legis procedure by which apportionment law was adopted

Concurrence:  if major political parties are protected under EPC, every other identifiable group w/distinctive interests will bring similar claims  

B.  15th Amendment—must be motivated by racial discrimination

· Only protects racial groups—blacks/whites; written to protect black population
C.  Voting Rights Act

· Protects rights of individuals based on race, color, and language minorities
· Racially discriminating impact is enough for violation—intent no longer required

· Violation of Sec. 2 if:

--voting qualification or prerequisite is imposed and results in denial to vote

--looking at totality of circumstances, if certain class of citizens has less opportunity to participate in the political process and to elect reps of their choice

Gingles:  (as applied to multi-member, at-large elections)

Claim is that multi-member districting violates the VRA

Test here is decreased opportunity to participate in process and elect reps of choice

Court required 3 elements to prove violation:

· Minority group must be sufficiently large and geographically compact to constitute majority in single district

· Group must be politically cohesive (history that group votes for same person)

· Group must prove that whites vote as a bloc and consistently defeat minority’s preferred candidate

· Might look at 7 probative factors in outline
MODULE III—STATUTORY INTERPRETATION

Formalist:  strict view of interpretation using text for literal interpretation of statute; no history

Functionalist:  more flexible—use language of statute to interpret legis intent, purpose and history

1. Is there Plain Meaning?

a. If Yes, interpret literally

EXCEPTIONS:
1) literal interpretation would lead to absurd results

2)   is inconsistent w/legislative intent
b. If No, go to intent
2. Legislative Intent

a. look to legislative history (committee reports and hearings, floor debates for statements of sponsors)

b. look to title of bill

c. look to evil intended to remedy
3. Canons of Construction

a. Thing may be w/in letter of statute but not in “spirit” of intention of legislators

b. Words should be given common meaning
4. Does interpretation involve an agency?  (Chevron)
a. if Congress silent and statute unclear

b. and agency has interpreted

c. courts give deference to agency

d. EXCEPT when interpretation is arbitrary, capricious or contrary to statute
Agency interpretation reasonable when:

--regulatory scheme is  technical and complex

--agency has considered matter in detailed and reasonable fashion

--decision involves reconciling conflicting policies

Court less likely to defer to agency interpretation when:

--agency is interpreting its own jurisdiction (broadly)

--interpretation is not long lived

--when agency has switched interpretations

--depending on agency reputation

.
5. Courts will consider policy concerns/social implications

a. TVA wanted to preserve biodiversity

b. Weber upheld affirmative action even though it was a possible violation of white people’s rights

c. Braschi court interpreted family to include unmarried tenant

Non-Traditional Approaches
New Textualists—look at language because legis operates like market place where everybody is trading votes and all we know is final product

Easterbrook—apply language strictly
Critical Legal Advocates (Sunstein)—supports a greater role of judges who can bring balance and prevent control of the process by any one individual

Legal Realists—recognizes that society is always changing and statutes should be read accordingly

Case Law:

TVA v. Hill:  literal interpretation of ESA that halted construction of a dam to prevent harm to snails after Congress had spent millions of dollars to build;  Dissent argued result was absurd

Holy Trinity:  prohibited an English minister from working in US;  court ruled absurd because labor referred to manual labor and shouldn’t apply to ministers

Edwards v Aguillard:  court ruled statute was in violation of Establishment Clause, forbidding enactment of religious laws

Chevron:  agency interpretation of Clean Air Act; court defers to agency where statute is silent/unclear and agency policy is reasonable

MODULE IV—ADMINISTRATIVE LAW

1. Has there been a violation of the non-delegation doctrine?

TEST:

a. Has Congress set sufficient standards outlining agency’s authority to act

b. Did Congress establish “intelligible principles”—has notice been given of harm to be prevented and means for preventing harm

c. Has agency gone beyond scope of authority delegated by Congress

2. Due Process Requirements—when agency delegation involves individual rights
· State 14th and Fed 5th Amendments—require hearing when life, liberty or property involved

a. Has interest of life, liberty or property been deprived?

b. Is agency action is Rulemaking or Adjudication
	RULEMAKING
	ADJUDICATION



	Agency acts like legislature

Impacts large group of people
	Agency acts like a court

Impacts individual/narrow group

	No Process under C/L—See Organic Statute, APA, and agency regs
	Due Process—Right to Notice, to be heard and to present evidence

	Forward looking (ex: rate making)
	Applying policy looking backward

	Policy Oriented


	Fact based


c. If adjudication, do Matthews v. Eldrige—BalancingTest which heightens process under C/L

1) look to see what private interest is in question—life, liberty or property

2) is there a risk of erroneous deprivation or value to additional procedural safeguards

3) what is the govt interest—what interest is the govt trying to protect OR what burdens would additional safeguards impose

d. Does APA apply?  
1. applies UNLESS statute precludes it

2. if silent, then APA applies

Rulemaking Requirements (Sec. 553):

· Notice + Opportunity for Comment = Written
· Notice + Comment (+) =  Oral Argument
· Notice + Comment (++) = Trial Type Hearing
· If rule includes “magic words” OTRAH, then use procedures in 556-7→TT Hearing due
· If no magic words, presumption is that all you get is N+C unless organic stat gives you more
· FL case says language has to be specific
Goldgerg:  welfare recipients got hearing before benefits cut-off—welfare needs considered serious because of margin of subsistence

Matthews v. Eldrige:  SSI benefits seen as supplemental benefit; substantial weight given to good-faith judgments of those charged by Congress to consider entitlement of claims

Adjudication Requirements (Sec. 554):

· If adjudication must be OTRAH, then use procedures in 556-7

· If no “magic words” then no procedure provided under APA —look to C/L→ M v. E

· Seacoast says presumption is that it’s going to be OTRAH unless Congress says that IT’S NOT, so presumption is you get a TT hearing

· Requirement that agency try to settle

· Adjudication looks just like a trial before an administrative judge 

Londoner:  when Board deiced to pave street affecting more people, no process due; BUT when Board assessed a property tax affecting fewer people, more process due

Smith:  decisions must not be pre-judged; where license at stake, must provide a TT hearing; must provide fair/impartial tribunal

Bonham:  “no man can judge his own case”—judge can’t benefit from decision

