
Outline : Contracts – Fall 2005
I. Introduction

A. Contract: “a promise or a set of promises for the breach of which the law gives 
  


    a remedy or the performance of which the law in some way recognizes as a 


    duty.”


B. Contract is a risk-shifting device: who bears the risk?

C. Should society always encourage contracts to be fulfilled?



1) “Efficient breach” – if breacher gains enough benefit to reimburse 


   
    breachee and still come out ahead, economists would encourage the breach


D. Questions: 

1) Is there a promise?

2) Is it a promise that the law will enforce? 

2) In a breach of promise, to what relief is the injured party entitled?

II. Promises: Is There a Promise?
A. Restatement of Contracts definition – A promise is a:


1) manifestation of intention to act or refrain (objective manifestation of intent)


2) so that promisee understands a commitment (reasonably believed)

B. Promise interpreted from vantage point of promisee (Alice: “I thought you promised, so therefore you did promise!”)
1) E.g. Hooters promised best employee a “Toyota” gave a “toy yoda” – promisee’s understanding controls
C. Objective manifestation of intent
1) Meeting of the minds is NOT required

· Lucy v. Zehmer [High as a Georgia pine; signing over the farm] Zehmer said promise was made in jest; court held that “undisclosed intention is immaterial” when outward manifestation is to enter into serious contract. 

2) 2-part test

a. Subjective: promisee believed promisor was serious

b. Objective: reasonable person would have believed serious
· Leonard v. PepsiCo [Pepsi points for Harrier jet] – Question is, would a reasonable person believe Pepsi was making a serious offer. Court said no. 

3) Still a contract if promise is made in jest, anger, writing you didn’t read, or a slip of the tongue 
a. Unless promisee has reason to know that you aren’t serious 

b. If you enter into contract you cannot perform (e.g. sell house you don’t own), you may still be responsible for damages

4) Promissory language
a. Closely examine the words and the context in which they are spoken

b. May be giving advice, stating opinion, stating fact, prophesying or making prediction rather than making promise

i. Question: how would this language have to be changed to make it promissory?

c. Definite – promissory language must have definite terms

i. More definite = court more likely to find objective manifestation of intent

ii. Less definite = raises question of whether court can furnish adequate remedy

· Anderson v. Backlund [“Water never failed in Minnesota yet”] – Court held not a contract because there were no definite or specific terms; the language was characterized as “visiting or advice” rather than promissory. 

· Hawkins v. McGee [Hairy hand] – Court found “I’ll guarantee 100% perfect hand” was a promise; “he’ll be home in 3-4 days” was just a statement of opinion, prediction. Words used makes a big difference; context also matters (doctor has expertise, unequal knowledge).
d. Context matters
i. Can help determine whether language was intended to be promissory or other

5) Mistakes 

a. Unilateral mistake – if other party reasonably believes offer is genuine, promisor is held to it; only released if reasonable person would not believe offer is genuine
i. E.g. United Airlines – could a reasonable person believe international ticket only $25?

b. Mutual mistake – if both parties are confused as to essence of a contract, there is no contract

i. E.g. Good ship Peerless – buyer ordered cotton shipped on the Peerless, but there were 2 ships by that name; parties were each mistaken about meaning of agreement, so excused from fulfilling it
· Sherwood v. Walker [Sold cow as sterile for low price; cow was fertile, worth more] – Parties thought they were contracting for a sterile cow, not a fertile one, so no contract. Question is subjective intent – what did the parties believe they were contracting for? 

6) Express Warranty 

a. Warranty = a promise which guarantees a future result or event; a commitment to bear the risk of loss resulting from a future event

b. Old doctrine: Caveat emptor; burden was on the buyer
i. May still apply in some places (e.g. thrift stores, selling “this thing” not “a t-shirt”)

· Seixas v. Woods [Buyer Beware Brazilletto] – Court held there was no promise in the language, so no contract. But, the court could have taken other approaches:

· Treated as mutual mistake case.
· Tort of fraud

· Language in bill of sale seen as promissory

· Warranty implied b/c seller in better position to know what’s being sold than buyer



7)  Uniform Commercial Code – Express Warranties § 2-213 



a. Law implies a warranty, not by construing the language, but by 




   placing the responsibility on the seller: if he describes something, he 



   must deliver what was described




b. Article 2: relates to sale of goods (not property, not services)





i. If it’s a mixed contract, good + services, then determine what is 




   “predominant purpose of the transaction”

c. Under UCC, express warranties are created by:

i. affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of basis of bargain
ii. description of goods which is made part of basis of bargain

iii. sample or model which is made part of basis of bargain

iv. If any of these factors is made part of basis of bargain, warranty exists regardless of intent

d. Affirmation of Fact

i. Must be unequivocal, definite, specific, not suggest product is experimental in nature

ii. Exception for language that is “puffing,” expressions of seller’s opinion on quality of product

iii. Puffing – seller states opinion on matter on which seller has no special knowledge and on which buyer may also be expected to form own opinion

iv. Not puffing – seller asserts fact of which buyer is ignorant; based on special knowledge seller has of product which buyer not expected to share

v. Burden of proof on seller to show puffing rather than affirmation of fact

vi. Affirmation of value of good alone not enough to create warranty (need actual sale)
e. “Basis of Bargain” is not RELIANCE
i. Helps buyer decide to buy

ii. Even if person did not rely on it, but it was still a factor in person’s decision to buy, it is part of basis of bargain

iii. Not basis of bargain if statement about a feature buyer doesn’t care about (this car goes 100, I just need it to go 70); statement about feature buyer doesn’t like in product and turns out to be false (this has GE motor, too bad, I hate GE motors, but buy anyway); statement is too ridiculous and buyer says s/he doesn’t believe it

iv. Does buyer put confidence in it? Is buyer reasonable to do so?

f. Meaning of terms not crystal clear: authors intended “common law code,” judicial interpretation clarifies meaning
i. Terms like “basis of bargain” “affirmation of fact,” etc

ii. Look at context to determine if promissory language

iii. Still must distinguish “affirmation of fact” from opinion, prediction

· Keith v. Buchanan [“Seaworthy” yacht] – Reliance not required for an affirmation of fact to be considered part of the basis of the bargain; burden of proof to show non-reliance rests on the seller – seller must show buyer did not use the information at all in decision to buy. 

III. Is the Promise Enforceable?

A. Promises that are NOT enforced: 


1) Medically excused promise



2) Where one or more of the provisions becomes illegal



3) Where there’s destruction of the property necessary to fulfill the contract



4) Fraud – promise is based on misrepresentations



5) Unconscionability – provisions unreadable, etc.


6) When promisor does not have capacity to contract



a. Infancy (ages 0-18) – no capacity to contract 




b. Mental incapacity – not capable of understanding the contract



c. Corporate incapacity – if the contract goes beyond the power a 




    corporation has under its charter & bylaws




d. Drunkenness/Under the Influence – if person incapable of 




    understanding the contract



7) Narrow group of promises court refuses to enforce on policy grounds, even 


    though all elements of contract exists



a. Social agreements (family promises; promise to make you dinner)




b. Sham contracts (agree to sign lease just to help friend out; no intent to 



    fulfill terms)
· Cohen v. Cowles [Reporter – what confidentiality agreement??] – Court found there was no intent to enter into binding contract, so therefore there was no contract; considers it as part of narrow group of promises not enforced. Violates Lucy premise that court is not supposed to care about intent, just objective manifestation. Hart: “This decision is dead wrong.”


B. Statute of Frauds (common law & UCC § 2-201)
1) Affirmative defense: even if a contract exists, in certain cases, it must be in writing for there to be recovery
2) The writing is EVIDENCE of the contract, not the contract itself

3) From old English law, incorporated in our common law; contracts that must be in writing are:

a. An administrator/executor of estate promises to pay someone out of his own pocket

b. A person agrees to pay another’s debt, even though the payer is not receiving any benefit (suretyship) 
· Surety = protected group under the law b/c isn’t profiting from the deal; surety is released from contract if debtor extends time of payment; other exceptions 

c. A sale of real property

d. Contract made on consideration of marriage 

e. An agreement to be performed more than a year in the future

4) Requirements for enforceable contracts of sales of goods (>$500):

a. Some writing, sufficient to indicate contract has been made

b. Between the parties

c. Signed by the party against whom the action is sought (generally the defendant) or his authorized agent

d. The writing can incorrectly state a term of the contract; but it’s only enforceable to the quantity of goods shown in the writing
e. EXCEPTIONS – (If an exception exists, it defeats the affirmative defense of the S/F). Contract can violate above requirements and still be enforceable if:
i. Between merchants: if one party sends signed, written confirmation of contract, and other party gives no objection w/in 10 days from receipt

ii. Goods are to be specially manufactured, they’re not suitable for sale to others in normal course of business, and seller has made substantial beginning of their manufacture or commitments for their procurement
iii. Party against whom enforcement is sought admits that a contract for sale was made – POWERFUL  provision, but not enforceable beyond quantity of goods admitted
iv. Goods or payment has been received and accepted

· Reynolds v. Slaughter [Stock sale gone wrong] – Contract between P and D for stock sale, but not enforceable because (now repealed) section of Statute of Frauds stating sales of securities must be in writing. P sued under contract; contract not enforceable; P recovered restitution under unjust enrichment.
5) Justifications for Statute of Frauds
a. Cautionary function – make people consider their decision

b. Evidentiary purpose – oral contracts difficult for courts

c. Promotes efficiency of justice b/c easier to deal with
C. Impossibility, Impracticality, Frustration

1) Parties may be excused from a contract under these conditions

2) Frustration – purpose of contract is frustrated
3) Impracticability of performance

a. death (in personal services contract)

b. illegality

c. destruction of the subject matter

d. “other” (very narrow)

4) Constructive conditions – the court finds a conditions exists, even though parties didn’t state it

a. Not changing the contract; what the parties would’ve stated if they’d thought of it; seeking just result

i. E.g. in personal services contract, court implies a condition that performance is excused in case of death

b. Doctrine of Substantial Performance – court implies condition that substantial performance is condition of other party’s performance; if breaching party has substantially performed (breach is minor), s/he can recover against other party (generally in unjust enrichment); the non-breaching party may also recover for the minor breach
· Gold v. Salem Home [Death prior to performance] – Court found that contract was valid; it commenced when Nick signed papers and home promised to care for him for life; even though performance was not to begin until 2 days after death, contract was in place and enforceable. Home was ready, willing to fulfill its terms. Nick argued purpose was frustrated before performance began, but court disagreed – Nick performed by paying. 
IV. Enforceable Promises I: The Bargain Principle
A. Bargain = agreement + consideration; an agreement to exchange promises or to exchange a promise for performance or to exchange performances

1) Agreement: a manifestation of mutual assent on the part of two or more persons

2) Goal: mutuality of assent 

3) Offer & Acceptance – objective manifestations of agreement
4) No need to prove reliance; but the purpose of enforcing contracts is to allow people to rely 

B. Offer
1) RK(2): The manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to the bargain is invited and will conclude it 

a. A conditional promise; offerer will be held to the terms only if offeree fulfills conditions set out – accepts the offer 

b. Grants offeree the power to conclude a contract by acceptance

c. Power of acceptance cannot be transferred to someone else

2) Evaluating an offer

a. Look at language and circumstances 

b. Promise, rather than statement of intent or inquiry

i. E.g. “I’d be happy to sell my car for $100” = intent; “Are you interested in buying my care for $100?” = inquiry

c. Response to an inquiry? Definite language? Made to specific person?

d. Does it go beyond preliminary negotiations?

i. E.g. “I want to sell my house for $100,000, are you interested?” probably an invitation to make an offer

e. Written more serious than oral

f. Look at totality of communication – don’t have to pinpoint moment at which offer was made ( did the parties come to an agreement? 

· Fairmount Glass Works [Jars for sale, not available] – Court looked at communications – buyer inquired, then seller responds with very specific language, prices, “for immediate acceptance”; court held it was an offer. Distinguished from Moulton, “we are authorized to offer at price, delivered; shall be pleased to receive your order.” 

· Lonergan v. Scolnick [Land for sale] – Court held letter responding to inquiry was not offer; circumstances = response to an inquiry, definite legal description of land, seller said he expected to have buyer shortly. If court had found that it WAS an offer, then Lonergan would have had to deed land to one party, and pay expectancy damages to the other (diff btwn value of land and contract price).
3) Characteristics of offer:

a. Clear, definite, explicit language

b. Can only be accepted by one person 

c. Leaves nothing open for negotiation

d. Offeror knows or has reason to know that offeree will RELY on the statement; at this point in the negotiations, can the offeree rely on the other party, or does more need to happen first?
4) Not an offer (most of the time):
a. Newspaper ads (unless they contain language of commitment, or some invitation to take action w/o further communication – e.g. “First come, first served,” w/ specific quantity of goods available for sale)

b. Price quote

c. House listing (assumed to be invitation)
d. Written purchase form – not an offer unless offeree has reason to know offeror intended it to be

e. Preliminary negotiations – invitations for offers

i. Offeree has reason to know that offeror does not intend to conclude a bargain until he makes further manifestation of intent
ii. E.g. Request for bids on house
· Lefkowitz v. Surplus Store [$1 fur coat ad] – Although ads are not usually offers, this one was clear, definite, stated quantity of goods available; left nothing for negotiation and could only be accepted by “first person” in line; it could reasonably be interpreted as offer by offeree, so it is an offer. 

5) Unilateral vs. Bilateral Offers

a. Unilateral – can only be accepted by performing the act; acceptor never comes under any obligation to perform

i. NO COMMUNICATION of ACCEPTANCE REQUIRED 

ii. Doing the act is acceptance; it is presumed that it will come to the offeror’s attention

iii. If it won’t naturally comes to offeror’s attention, notice of acceptance must be given within reasonable time 

b. Bilateral – offer can be accepted by a promise (or by performance); both parties become bound, obligated to perform

i. Acceptance must be COMMUNICATED before a contract is formed

· Bishop v. Eaton [Black sheep or life partner?] – Brother made unilateral offer (help my bro), and Bishop accepted by signing onto debt as surety. Signing was acceptance; contract formed as soon as he mailed notice of acceptance to Eaton, even though Eaton never received. 

6) Termination of offer

a. Passage of time

i. Offeror can specify how long offer remains open

ii. If not specified, then “reasonable period of time”; in face-to-face transactions, as soon as people part company; email expires faster than snail mail

b. Revocation

i. Offer may be revoked at any time before acceptance

ii. Offeror must communicate revocation to offeree; can be indirectly through third party

iii. Revocation does not become effective until it’s COMMUNICATED 

iv. Option contract – “buying time” – a separate agreement, subsidiary promise; promise to keep offer open for certain time; must be supported by consideration, or is not irrevocable
c. Death or incapacity

d. Illegality

e. Rejection of the offer

i. If offeree rejects offer, it disappears; can never be accepted 

ii. Is offeree truly rejecting, or just asking questions before deciding? Does offeree manifest desire to keep offer open?
f. Counter-Offer 

i. If offeree changes terms, offer disappears, replaced by counter-offer; old offer cannot be accepted

ii. Any unchanged language from the original offer carries over into the counter-offer (Normile v. Miller held differently, but Hart: “that case is dead wrong”)

iii. If acceptance changes terms but is not dependant on assent to those changes, it is still valid; changes modify contract unless offeror rejects them

· Normile v. Miller [You snooze, you lose] – Court held that time limit for acceptance of original offer did not carry over into counter-offer (Hart disagrees). Court also found seller revoked before acceptance, and it was not an option contract because there was NO PROMISSORY LANGUAGE or consideration. No promise, no option contract. 

7) “Master of the offer” – Offerer has full control over the terms of the offer and the manner in which it can be accepted 

8) Offer cannot be accepted until it has been COMMUNICATED; if you didn’t know about the offer, you cannot accept it

C. Acceptance

1) Unless otherwise specified, offer may be accepted in any manner and by any medium reasonable under the circumstances

a. Offeror may specify how offer must be accepted

2) Acceptance must be unconditional, unequivocal
a. So offeror KNOWS offer has been accepted

b. But offer may seek a conditional promise as acceptance (e.g. I’ll sell you this if your advisor agrees; I accept, if she agrees) – this is still an unequivocal acceptance

3) Acceptance is effective when it is communicated

a. Postal rule: effective as soon as letter is sent, not received
4) Counter-offer – mirror image rule
a. Acceptance must not include any additional or different terms from the offer
i. If it does, it is not an acceptance, but a counter-offer
ii. It may include legally required provisions (e.g. “I accept, so long as you can furnish marketable title” or “close w/in 30 days” – required anyway)
iii. It may include new terms that are clearly independent or collateral to the bargain (“I accept, and would very much appreciate if you’d also include” or “will you also sell”)

b. RK(2) loosened mirror image rule

i. Original offeror may choose not to take counter-offer as rejection; can instead reaffirm original offer

ii. Acceptance may change terms IF it is not conditional on assent to those changes; if changes independent from core bargain
· Ardente v. Horan [Wants house + tapestry, furniture] – P made an offer on the house; D sent purchase agreement; P signed, wrote check, included letter: “please confirm that tapestry etc are part of the transaction.” Court found language showed it was not an unconditional acceptance; was therefore a counter-offer, which the seller rejected. If the seller had cashed the check, that would have been interpreted as acceptance of the counter-offer. 

5) UCC 2-207 – Analyzing Offer & Acceptance for sale of goods 
a. Agreement = bargain of parties in fact, found in language or circumstances (past dealings, usage of trade, etc)

b. Formation of contract

i. Contract may be made in any manner sufficient to show agreement (e.g. conduct)

ii. Moment of its formation does not have to be pinpointed

iii. Contract may exist even if one or more terms are left open, in parties clearly intended to form contract (BUT the more open terms, the less likely court will find binding contract was intended) 

c. Offer & Acceptance

i. Unless otherwise specified, offer may be accepted in any way reasonable under the circumstances
ii. Offer to buy goods for prompt/current shipment may be accepted by either a prompt promise to ship or the prompt shipment of conforming or non-conforming goods
· Non-conforming goods are not an acceptance IF seller seasonably notifies buyer that shipment is only offered as an accommodation to the buyer
· Otherwise, nonconforming goods are at once an acceptance and a breach
iii. If beginning performance is a reasonable mode of acceptance, offeror must be notified performance begun in reasonable time, or he may treat the offer as having lapsed before acceptance
· Offeree must unambiguously express intention to complete performance
· Common law doctrine remains that beginning performance may temporarily bar revocation
· Offeror may interpret beginning performance as constituting acceptance

6) UCC Rules for acceptance that changes offer – REJECTS the mirror image rule
a. Definite and seasonable expression of acceptance, or written confirmation sent within reasonable time, operates as acceptance EVEN THOUGH it states terms additional to or different from those offered or agreed upon, UNLESS acceptance is expressly made conditional on assent to the additional or changed terms

b. If non-merchants, additional terms are proposals for addition to the contract. (Contract is on offeror’s terms unless offeror assents to proposed changes.)
c. Between merchants, the terms become part of the contract UNLESS:

i. offer expressly limits acceptance to terms of the offer;

ii. terms materially alter the offer; or
iii. notification of objection to terms has been given or is given within a reasonable time after notice received; parties assumed to object to conflicting provisions in their forms

d. Conduct by parties which recognizes existence of contract is sufficient to establish contract even if writings do not (e.g. goods are shipped, accepted, and paid for); only question is what are the terms

Analysis:


UCC 2-207 Subsection 1:

1) Was it a definite & seasonable expression of acceptance (must not change any key elements of contract – price, quantity)?


( No: no contract (unless it’s a counter-offer which is later accepted)


( Yes: keep going

2) If it states additional or different terms, is acceptance expressly conditional on assent to those terms?


( Yes: no contract


( No: THEN THERE IS A CONTRACT.

UCC 2-207 Subsection 2: What are the terms of the contract? (Btwn Merchants Only)
3) Are the changes additional terms or different terms?

a. Additional terms become part of the contract UNLESS


i.   the offer limits acceptance to original terms



ii.  additional terms materially alter the offer



iii. there is a subsequent objection to the new terms


b. Different terms are treated differently by different jurisdictions



i.   Never become part of contract



ii.  Treat them like additional terms (follow rules in “a”)



iii. Knock-Out Rule: if terms conflict, they knock each other out, and both 



    disappear; use Article 2 of UCC to fill in missing terms (NM uses this rule)
D. Consideration

1) Bargained-for legal detriment
a. Did the promisee experience some sort of legal detriment in exchange for the promise (which constitutes legal detriment on the part of the promisor)?

b. Adequacy of consideration is of no concern to the court

2) Consideration = the desired action or forbearance given in exchange for a promise; the objective “motive” for which the promise is made
a. That which is bargained for and given in exchange for the promise (ALI)

b. But there may be sufficient consideration that is not the actual motivating cause; it need not be sole or chief inducement

3) Bargained-for
a. Situations where there is no bargain 


i.    If it’s a gift

ii. If consideration is in exchange for a past act

iii. If the person performing didn’t know of the offer
· Allegheny College [Named scholarship fund] – Was it a gift or a bargain? Pledge of $5,000 was gift promise; but when school accepted first $1,000, it made implied return promise to name scholarship fund after her, use for her designated purposes. That return promise was consideration. NOTE: Today, charitable promises are enforced under promissory estoppel. 

4) Legal detriment 

a. Promise to act where there is no duty to act

b. Promise to refrain where there is a legal right to act

i. The promise itself is the consideration

c. Acting 

d. Refraining

· Hamer v. Sidway [Uncle offers $5,000 for nephew’s clean living] – Law doesn’t enforce gift promises; but the nephew gave up right to take actions he could otherwise have done, which is consideration. It is irrelevant that the actions were beneficial (rather than detrimental) to him or that they did not directly benefit the uncle. 

5) Limitations – where there is not consideration
a. Promise to refrain/Refraining where one did not have a legal right to act

i. E.g. Not consideration if an 18-yr-old today promises to refrain from alcohol until 21; or if trespasser refrains from trespassing

ii. BUT, good faith, reasonable belief that right exists is sufficient 

· Fiege v. Boehm [Bastardy suit] – Consideration was P’s giving up the right to sue for bastardy; it doesn’t matter that she would not have won, b/c she had a good faith, reasonable belief that the suit was legitimate, and she had a right to bring it. 

b. Pre-existing duty rule

i. If person already obligated to act, acting/promising to act is not good consideration

ii. Duty may come from existing contract or from law (tort/criminal)
iii. If X makes promise to A in exchange for A not breaching contract with B, X’s promise is not enforceable

· A has pre-existing duty not to breach the contract, so X received no consideration

iv. E.g. Builder signs contract to build house for $100,000; 1 week after starting says he needs $10,000 more; owner promises it ( there is no consideration for that promise b/c builder already obligated to finish the house

· Builder could make it enforceable by promising something extra – e.g. change chandeliers
· Builder and owner could agree to rescind old contract and create new one for $110,000

· EXCEPTION: In sale of goods, UCC allows good faith changes like this example and holds them enforceable 

· DeCicco v. Schweizer [Count pledges $$ as long as daughter married] – Contract made just to one would not be sufficient consideration, but it was made to BOTH of them. Consideration was giving up their right to mutually rescind the contract, which they could legally do.  

c. When promise is illusory
i. Illusory promise = promisor retains full discretion

ii. Promise is subject to a condition that is completely within the control of the promisor (e.g. I promise to do that if I feel like it)
6) If court finds no consideration, reliance may take its place under doctrine of promissory estoppel

V. Enforceable Promises II: The Reliance Principle (Promissory Estoppel)
A. Promissory estoppel = promise + reliance (detrimental)
1) RK(2) § 90: A promise which the promisor would reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

2) There is no bargain, but promise enforced because it was reasonably relied on
3) There must be an actual change in position as a result of reliance; detriment

4) The reliance must have been reasonably foreseeable
5) Originally limited to situations in which bargains did not usually occur; family promises, charitable subscriptions 

B. Promissory estoppel development
1) Ct first recognized it as replacement for consideration; un-bargained-for legal detriment

a. While consideration may be sufficient even if far less valuable than the promise, promissory estoppel is not

2) Drennan expanded to situations of bargaining transaction

a. Option contract not usually enforceable w/o consideration, but ct made enforceable w/ reliance

3) Red Owl expanded further

a. No evidence of fraud or bad faith

b. Everyone preparing to enter into bargain incurs costs; this holds people responsible for reasonable reliance that occurs during negotiations, before agreement is reached
c. At this point, promissory estoppel seems to be evolving into its own cause of action, no longer based in contract
4) RK(2) § 87 (from Drennan)

a. Offer is binding as an option contract if it:

1. is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; OR

2. is made irrevocable by statute. 

b. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeror before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. 

5) Partial performance RK(2) § 45

a. If unilateral offer, and performance has begun, offeror must give reasonable time to finish before revoking

1. E.g. human fly halfway up the Washington monument; “I revoke!” 

b. Contract formed as soon as performance commences, but promisor not required to pay unless performance is completed

c. Even if performance not completed, may still be unjust enrichment

C. Remedy granted for breach may be limited as justice requires
1) Relief may be limited to restitution, reliance damages

a. Damages should not put promisee in better position than performance would have

b. Consequential damages should not place greater burden on promisor than performance would

· Drennan v. Star Paving [Sub-contractor reneges] – It was foreseeable that contractor would rely on subcontractor’s offer in making own bid (customary business practice). Therefore Drennan is entitled to damages. Note: Drennan expanded promissory estoppel to the business context.  

· Hoffman v. Red Owl [Don’t sell the bakery!] – They never reached an agreement (Red Owl offered at the end, but it was rejected). Yet court grants recovery for reliance; major expansion of promissory estoppel, moving out of contract and into a “new writ.”  

VI. If there is no contract, is there Unjust Enrichment? 

A. Not contract! Not tort!

1) An alternative to contractual liability

2) Two elements: 

a. Benefit conferred on defendant by plaintiff

b. It would be unjust for defendant to keep the benefit

i. Expectation of being paid – professionals expect to be paid for services
ii. Gifts are not unjust

iii. Officious intermeddler – “mere volunteer” not entitled to recovery; if P did not give D opportunity to refuse the gift/service, P does not get paid for it
3) Unjust enrichment can arise when:
a. D acquired benefit by act wrongful to P (e.g. theft)
b. P elects to disaffirm contract, recover under unjust enrichment

c. P gave D benefit under supposedly enforceable contract

d. Benefit was transferred to D without any contract or any wrongdoing (e.g. emergency)
e. D received benefit by mistake

· Reynolds v. Slaughter [Stock sale gone wrong] – It was unjust enrichment because plaintiff believed there was a valid contract; he would not have paid defendant otherwise.

4) Rule: a person who has been unjustly enriched at the expense of another is required to make restitution to the other (Restatement of Restitution)
a. Restitution: person returned to position he formerly occupied by return of the object or its monetary equivalent
b. Benefit: any form of advantage; anything that adds to the other’s security or advantage; usually monetary, not always 
c. Unjust retention: fact of benefit does not require restitution 
i. Gifts not unjust enrichment
ii. Indirect increase to property values not unjust enrichment

iii. Restitution ONLY where circumstances of benefit’s receipt or retention make it unjust for D to retain the benefit 

5) Value of the benefit
a. Measured by fair market value; REASONABLE value of benefit in marketplace
b. May differ from actual cost to plaintiff or actual benefit to defendant 
c. Where benefit = loss: most cases; restitution equal to the amount of benefit, which is same as loss
d. Where benefit is not equal to loss:
i. If D is not guilty of any fault in the transfer, D usually liable for the amount of benefit
ii. If transfer involves fraud or breach on the part of D, D liable for full loss – even if that is greater than benefit
iii. If D receives benefit, but P has no loss (e.g. D profits from sale of P’s property, P didn’t technically “lose” that profit), D still liable for that benefit if it’s unjust 
iv. If P suffers loss but D doesn’t benefit (e.g. doctor helps patient, but patient dies anyway), D still liable for cost to P

· Cotnam v. Wisdom [Streetcar death, doctors charge] – Unjust enrichment EVEN THOUGH dead guy didn’t benefit; Doctors are professionals, expect to be paid for services. Problem with this case: it violates our fundamental freedom to choose whether or not to enter into contract.
· Vickery v. Ritchie [Turkish bathhouse] – Parties believed they had contract, but it was fraudulent – therefore unjust enrichment. Restitution is standard market value of materials and building services.  

VII. Damages 

A. Contract = a promise to either perform or pay enough to compensate other party for nonperformance


1) Courts shouldn’t discourage efficient breaches

B. Expectancy
1) The only “true recovery” in contract law
2) Principle: Put plaintiff in position she would’ve been in had contract been fulfilled
a. Looks forward
b. “Benefit of the bargain” 
3) Measure by difference between what was bargained for and what was actually received (include consequential damages)
a. P required to mitigate damages as much as possible

· Hawkins v. McGee [Hairy hand] – Recovery based on value of perfect hand minus value of hand after botched operation (plus lasting pain & suffering – consequential damages). 
· Handicapped Children’s Ed Board v. Lukaszewski [Teacher signed contract, got better job offer, quit for health reasons, board hired more expensive replacement] – Recovery is based on salary of new teacher minus salary would’ve paid L: so they got the benefit of their bargain. 

4) Sometimes damages labeled “expectancy” embrace some reliance damages (e.g. A contracts to build house for B; it will cost A $90,000 and she will earn $10,000 profit; if B reneges after A has spent $60,000, A has expectancy damages of $70,000 – OR, expectancy damages of $10,000 and reliance of $60,000)
a. E.g. Contract for sale of widgets 


i.   Seller breaches: buyer gets diff btwn mkt price & K price



ii. Buyer breaches: seller gets diff btwn K price & mkt price
5) What if cost of performing contract is extremely disproportionate to value of benefit from performance?

a. Cost of performance

b. Expected increase in value to non-breaching party

c. Determine what the primary purpose of the contract is: 

i. If it’s the performance, award cost of performance

ii. If it’s the end product, award the value
         d. Both are types of expectancy damages
· Peevyhouse v. Garland [Strip mine] – Restoration would cost $25,000; would only increase value of land by $300. Court awarded damages of $300, value.
· Groves v. Wunder [Gravel mine] – Restoration would cost $60,000; would only increase value of land by $12,000. Court awarded damages of $60,000, cost of performance. “Windfall” case.
6) How to calculate: expected profit + expenditures = expectancy
C. Reliance
1) An element of expectancy damages, only appropriate when profits are too speculative (when the injured party cannot prove what profits would have been made had the K been performed) or it is a losing K (cost of completion is greater than K price)

2) Principle: Put plaintiff in position she would’ve been in had contract never existed

a. Looks backward
b. Restore status quo ante – borrowed from torts

3) Measure by difference between what was actually received (include consequential damages) and what was had before the contract began

· Sullivan v. O’Conner [Nose job gone terribly wrong] Court found expectancy damages too excessive, restitution too meager; reliance is appropriate here b/c of special relationship btwn doctors and patients; don’t want to discourage doctors from making encouraging statements, opinions to patients. 



4) Diff btwn reliance and restitution:




a. Reliance = what P actually spent




b. Restitution = fair mkt value of that benefit


5) How to calculate: expenditures – expected losses  = reliance
· U.S. v. Behan [Gov’t boondoggle in the Gulf] – No evidence of what profit or loss on contract would be; therefore, only expenditures are granted.
· L. Albert & Son v. Armstrong [Tire refiners] – L. Hand establishes rule that losses, if proven, are subtracted from reliance damages. Contradicts earlier case of Bush v. Canfield (buyer agreed to pay $14,000 for flour and paid $5,000 in advance; at time of delivery, flour was worth $11,000; seller breached, buyer sued on K and received full $5,000, although there would’ve been $3,000 loss)
D. Restitution

1) Plaintiff recovers any benefits she conferred upon the defendant
2) Recovery under unjust enrichment; also, P may choose to rescind contract and seek restitution 
3) Generally: reasonable value of benefit conferred

a. But, may be limited to value of benefit to D “as justice requires,” for example if P is the one who willfully breaches

b. If contract price for goods/services is much lower than fair mkt value, recovery may be higher under restitution than contract

4) How to calculate: reasonable market value of benefit conferred
· U.S. v. Stringfellow  [Dirt removal made difficult] – Court allowed recovery for full amount of expenditures, reasonable mkt value, even though it was higher than the contract amount. MAJORITY RULE – contract does not cap restitution damages.
· Kehoe v. Mayor [Paving job cannot be completed] – Court awarded damages as a proportion of contract price, .
E. Specific Performance

1) From old Equity Action (not Action at Law)


a. Therefore not granted unless price paid is “fair, just, reasonable”

2) Very rare, generally only used in real property situations (e.g. Lucy v. Zehmer)
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