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PROPERTY OUTLINE

 

1. Idea of Property
2. Locke: The labor theory. Labor transforms nature into property. Everything is originally in a state of nature—out there waiting to be transformed by labor.
3. Blackstone: Divine Right of Property. Comes from Genesis, where it
4. Rose: Ordering of relationships. Property rights keep society orderly and functioning.
5. Bentham: Legal construct for pragmatic purposes, which fosters predictability in society. Private Property exists in order to maximize the overall happiness or utility of all citizens. 
6. Cohen: Compact between the state and the citizens; property is about ordering relationships in society.
7. Posner: property law is necessary to promote economic efficiency.
8. Bunge: Property is the mother of all life; no one can own property, and the idea of property should be inconsistent with the exploitation of resources.
9. First Possession: Acquiring Initial Property Rights.
10. Acquisition by Discovery (Conquest).
i. M’Intosh: 
ii. Rule of First Possession: One of the foundational rules of Property law.
1. Rule of First possession doesn’t always hold.

2. Although Native Americans are first in time, they aren’t first possessors.

3. Right of Exclusive Title: Could only belong to the Discoverer. 

4. Native people, according to Marshall, have a Right of Occupancy. The right of occupancy couldn’t be conveyed (Indians didn’t have valid title) but occupancy could be extinguished through conquest.

5. Labor Theory (Law of Accession): Native peoples didn’t put labor into the land, and so the land was still in a state of nature.

iii. Acquisition by Capture—Property Rights in Wild Animals (foxes, whales, ducks and fish).

1. Pierson v. Post; 
2. 1st possession is established by capturing, killing or mortally wounding an animal and depriving the animal of its natural liberty. 
1. Policy rationales: (1) fosters competition---we reward the winner; (2) capture promotes certainty because it is easy to administer. (whereas pursuit is to vague)

3. Dissent: Pursuing with a reasonable chance of taking the animal should be enough to establish 1st possession.
1. Policy Rationales: (1) no one would go to the trouble of hunting if pursuit isn’t rewarded. 

4. Ghen:
5. Custom justifies property rights. Whaling custom is to return the whale to the ones who shot the whale, who in turn provide a finders fee to the ones who salvaged the whale carcass from the beach. A whale was claimed after it was found on beach with insignia, and court went with custom.
1. Custom has preexisting consensus so there is a greater likelihood of compliance with rule.

6. Custom promotes economic efficiency. But can’t take into account a 3rd party interest, like societies interest, or the interest of future generations.
7. Shaw

8. If captured animal can escape, one must take reasonable measures in order to maintain possession. The people who set up the net to capture the fish showed intent to not abandon the fish to the world. unfair competition
9. Keeble

1. Ratione Soli: Constructive possession. The owner of land is said to own as property the animals found on his land, even if the animals are wild.
10. Social Value: Property law serves instrumental ends. In the case of Keeble, it was getting ducks to market. 
11. Competition: some kinds of interference are proper, while others are not. Two methods of interference: (1) Competing; (2) shooting off guns to scare ducks away. The 1st interference is consistent with the social goal of fostering trade. The 2nd kind if interference undercuts the instrumental ends of trade.
11. Comparing Keeble to Post: 1st possession is a legal conclusion that is used in pursuit of social goals. Property law follows 1st possession until it no longer serves the instrumental ends being sought. In Post, the goal was killing foxes; in Keeble it was selling ducks. 
i. The concepts of (1) Firstness; (2) Possession; (3) The role of custom; (4) Competition.

1. Figure out what goal is trying to be furthered, whether a test will apply. (firstness/possession/custom/competition).

Rule of Increase: Offspring of animals.
a. Acquisition by Creation

i. International New Service v. AP, 1918
ii. court gives temporary monopoly of the news to AP by saying they have quasi-ownership of the news 
iii. Relativity of interest between competitors (not ownership as to the public)
iv. Public policy goals – competition vs. economic incentive to engage in news-gathering
v. Cheney Brothers v. Doris Silk Corp., 1930
vi. Common law rule: copying and competition are a good thing (copyright is the exception to the rule). When there is no copyright, revert back to common law.
vii. Policy: we want to allow creative competition, lower prices OR unfairness of freeriders
viii. “Imitation is the lifeblood of competition”
ix. Smith v. Chanel, 1968 
x. Free-riding on the name of Chanel. 
xi. In Cheney and Chanel, competition was more important than first in time. 
xii. Virtual Works v. Volkswagen, 2001
xiii. Virtual Works bought vw.net with hopes of selling it to the highest bidder. 
xiv. Federal statute w/ factors to consider in determining “bad faith intent”
xv. Considerations for trademarks: diluting trademark, damaging trademark, trademarks that are confusingly similar. 
xvi. Policy consideration: someone may have a bona fide use of a distinctive mark (i.e. Chanel – not trademarked)
xvii. Property interests include a person’s name, likeness and other aspects of one’s identity. 
xviii. Moore v. Regents of the University of California, 1990
xix. Does one have property in one’s own biological material?
xx. Locke: everyone has property in their own person
xxi. Majority:
1. Policy: if allowed—will discourage research, Pt.’s right to make autonomous medical decisions

2. If you find a right to biological material, person will have a right to sell (Dissent says this is not necessarily part of the same bundle of rights)

3. This question should be deferred to the legislature b/c implications for economy & medical research

4. It is the inventive effort that patent law rewards, not the discovery of naturally occurring raw materials (Locke: added-labor gives property right)

xxii. Dissent:
1. “Bundle of Rights:” You can have the right to exclude w/o the right to sell. Personal property rights can be restricted

2. Unequal bargaining strength 

 

1. Main sticks in the bundle of rights:
a. Right to occupy/possess

b. Right to sell/transfer 

c. Right to include/exclude

d. Right to use

2. Each of these sticks can be limited (Blackstone thought unlimited). Tension btwn rights of owner and competing interests of society. Examples:
a. sales limited by land grants

b. use limited by EPA regulations, water rights

c. right to exclude limited by natural disaster—someone running onto your land to escape flood

 

i. Right to Include 

i. Jacque v. Steenberg Homes, 1997 –
ii. One cannot cross another’s land simply b/c it’s the shortest/easiest route
iii. Courts want to enforce these right so that property-owners don’t resort to self-help remedies. 
iv. “Right to exclude is one of the most essential sticks in the bundle of rights that are commonly characterized as property” (quoting S.Ct. from 1979)
v. State v. Shack, 1971
vi. Property-owner could not exclude lawyer and medical worker providing services to migrant workers living and working on his property
vii. Property rights serve human values – land owner cannot contract away basic rights to health, welfare, and dignity. 
viii. Common law restriction that you cannot use your property right to injure the rights of another. 
ix. Reliance interest: if you have given rights in the past then you cannot simply revoke
 

i. Subsequent Possession and the Relativity of Property Rights

 

i. Rights of Finders: GR: the TO has better rights than anyone unless the TO has abandoned the property. Absent the TO a finder has rights superior to everyone but the TO. 
ii. Finders v. Others: Relativity of Title means that the first finder has better rights than subsequent finders. Prior possessor has better rights than anyone else. As an Other you are either a prior or a subsequent possessor. 
 

                                   TRUE OWNER

                         Prevails over

                             FINDER or even THIEF or even TRESPASSER

 

          Prevails over

                                           SUBSEQUENT POSSESSOR

 

i. Armory v. Delamarie: boy finds jewel and takes to goldsmith. Goldsmith takes it and won’t give it back. Court holds: boy has rights over goldsmith and everyone but TO. 

 

POLICY: Why protect possession?

1. Reunite TO with found object: first possessor is more likely to find TO than subsequent possessors.

2. Order – it would be disorderly if people could just take things

3. Reasonable expectations: if the law protects possession then it helps to solve problems of proof 

4. Honesty 

5. Facilitate commercial transactions: if people could just take things then no one would buy anything. Also, boy in Armory would have to keep jewel hidden if his rights of possession weren’t protected; jewel is returned to productive function. 

 

What constitutes possession?  The finder must acquire physical control over the object and have the intent to assume dominion over it.  Despite this rule requiring possession, constructive possession will sometimes substitute for actual possession.  Also, a person is in constructive possession when the law treats him as if he is in possession.  The owner or occupant of premises may constructively possess something on the premises of which he is unaware.   

 

1. Categories of found property 
1. Abandoned Property

a. Property is abandoned when TO's intent is to relinquish all rights and titles to it.

b. Finder has better rights than all including TO. 

c. NOTE: only personal property can be abandoned but real property can NOT be abandoned.   

2.   Lost

a. When owner accidentally, involuntarily, or unintentionally loses the item (i.e. ring slips through hole in pocket.)

b. Lost property goes to the finder rather than the owner of the premises.

3. Mislaid

a. Intentionally placed and somewhere and then forgotten.  

b. Mislaid property goes to the owner of the premises.  

c. NOTE: property law always wants to facilitate returning the object to the true owner.  Thus if it is mislaid true owner may return to claim object and this is the rationale for the rule distinguishing between lost and mislaid.  

4. Object embedded in the soil

a. Belongs to the owner of the premises, not the finder.  Owner of the land expects that objects found underneath the soil belong to them; they think of those objects as part of the land itself.  

5. Treasure Trove (an exception to the embedded rule)

a. Gold, silver, or money intentionally buried or concealed in the soil with the intent of returning to claim it.  

b. Under English CL the property belonged to the crown.  US jurisdictions are split; some award TT to land owner (increasingly) and some to finder.  

6. Object found in private home

a. Homeowner is in constructive prior possession of objects inside home until TO comes to claim the property.    

b. EXCEPTION: Hannah v. Peel; if the person has not moved into the house (has not made it her personal space) then the homeowner is not in constructive possession of articles therein of which he is unaware.  

 

1. Categories of Finders
1. Trespasser

a. The owner of the premises where the object is found always prevails over the finder. Technical v. non technical-  POLICY: discourages trespass. 

2.  Employee

a. If an employee finds it then the employer gets to keep the object.  POLICY: we want to encourage honesty and the employee should turn the object over to the employer.

3. On premises for limited purpose

a. Owner of premises is entitled to object found.      

 

 

i. Bailment
1. Only applies to personal property.  A bailment occurs when one person gives temporary possession of her property to another.  Bailee has possession of another's goods.  The issue is when a bailment is created and the duty of care of the bailee.  

2. Is there a bailment?  Creation of a bailment:

a. The bailee must assume actual physical control with the intent to possess. 

i. Actual physical control

1. Must have actual control over the thing. 

2. Bailor doesn’t have to intend to give up property; can be bailee if you are a finder or a repossessor etc.   

ii. Intent to possess

1. Value undisclosed to bailee

1. Rule is that you are responsible for what you would reasonably think was the value of the item.  

2. Peet v. Roth Hotel: woman left purse with ring in it in hotel restaurant and hotel lost it but hotel was responsible because it's reasonable to think that a ring would be valuable.  

3. Insurance Co. of America v. Solari: Langes were moving across the country and they had everything in their car.  Dispute over if there was a bailment over the contents of the car. 

3. Duties of Bailee - Type of Bailment

a. Bailee has sole benefit (i.e. borrowed car): bailee is required to use extraordinary care and is liable for even slight neglect.

b. Mutual benefit (i.e. Peet v. Roth Hotel): bailee must exercise ordinary care and are liable for ordinary negligence.  

c. Gratuitous bailment (i.e. O asks friend to watch dog while out of town): bailee liable for gross negligence.    

d. EXCEPTION: mis-delivery; if you give it to the wrong person you are strictly liable. 

e. MODERN RULE: reasonable care under the circumstances.   

 

i. Adverse Possession of Real Property  

1. Adverse possession destroys the old title and gives the AP a new title 

2. Elements of AP

a. Actual 

i. Requires physical use like a reasonable owner would.

ii. Can be satisfied by improvement, hunting, fishing etc.

iii. Minority of states will specific conduct necessary by statute. 

iv. EXCEPTION: Constructive possession: if AP has color of title and only actually possess part of the land then you have constructive possession of the entire blackacre.   

b. Exclusive

i. Must not be any other AP's or TO  

c. Open and notorious

i. Must be enough to give visible notice that the land is being possessed.  A reasonable TO who inspects the land would have seen it.  

ii. Examples: fencing, cultivating, erecting a building (possibly an environmentalist with a no trespassing sign).  

d. Hostile

i. Without permission of owner:

ii. Intent of adverse possessor

1. Objective standard.  Intent of AP is not relevant, it is enough that she is on the property without permission.

2. Good faith.  AP believed it was hers.

3. Trespass standard/True Hostitlity.  AP knew it wasn't hers but wanted it to be hers.  

NOTE: Jurisdictions will vary as to which one they apply.

e. Continuous

1. Time needed for possession will vary by statute.  Once you meet the statutory requirement you have successfully adversely possessed.
2. AP doesn't have to be there for every second but has to use it as a reasonable owner would use it
Tacking: AP2 can tack the time on that AP1 adversely possessed the land.  
MUST have been voluntarily transferred from one AP to another and in privity. 

i. If the land is transferred from one TO to another then the AP time does NOT quit running.  

Disabilities: a grace period is given to TO's who could not bring a suit b/c of a disability.  Usually the disability must be enumerated in the AP statute and has to be present at the time the AP began.       

3. ADVERSE POSESSION in NM you have two more elements: (1) you must have “good faith color of title;” and (2)  be paying taxes in order to adversely possess.  

1. Disabilities: (1) disability must exist at time AP began; (2) crazy—in jail—young; (3) one year after the end of disability to bring suit (tolls for one).

4. Government is exempt from adverse possession  

5. In order to remove an AP you have to file a suit of ejectment.

i. In equity: unsuccessful APer might have to pay TO, if there is a court ordered transferred.

ii. Adverse Possession of Personal Property

1. Chattels are subject to adverse possession.

2. Elements same as for real property.

3. Statutory time limits are usually shorter.

Open and Notorious Element: so this is dealt with in two ways

a. Traditional rule: SOL starts running as soon as the object is gone. Use chattel as a reasonable owner would.
b. Discovery Rule: 
(1) TO must use due diligence to find property, or else SOL starts to run.

(2) SOL doesn't begin to run until TO actually knew or should have reasonably known that the AP had possession.  O'Keefe. 

c. Demand Rule: SOL doesn't begin to run on TO until he knows who has the chattels and makes a demand that they be returned and this demand is rejected.  

BONA FIDE PURCHASERS:
Rule: BFP loses against TO.

1. You cannot transfer more than you have.  A thief cannot transfer title b/c a thief does not have title.  
2. two exceptions:
d. Voidable Title Doctrine: the seller (person with the voidable title) has the right to sell the title to certain people (good faith buyer, bona fide purchaser).  TO is defrauded by fraudulent buyer and fraudulent buyer can sell to a bona fide purchaser but the title can be voided by a court.  This is a circumstance wherein a seller can transfer more than he has.

i. Look for two things: voidable title and good faith purchaser.        
e. Entrustment Doctrine: if TO entrusts the goods to a merchant who deals in goods of that kind the merchant has the power to transfer good title to a bona fide purchaser.  

4. A third exception: a BFP of money or negotiable instruments prevails over the TO always.  

Gifts: 
· A voluntary transfer of property without consideration

Types of Gifts:

Causa Mortis- A gift given in contemplation of imminent death- revocable if death does not occur- if grantor does not die the gift is automatically void. Witness if required. If donee happens to die before donor the gifts reverts to donor. 
Inter vivos- A gift given during life- once made, irrevocable. Engagement ring is exception to the rule because you can get it back if marriage contract is not entered. 
Elements
1) Intent

2) Delivery

3) Acceptance

Intent: 1) The donor must intend to transfer possession of the object; 2) Must intend to make the gift at this moment, a gift in the future is unenforceable. 

· Intent can be inferred

Gruen v. Gruen- Focuses on the present element of intent. There has to be an intent to give at that moment, it can’t be given in the future. Even though the son would not get the painting for many years the gift was actually conveyed at the moment the instrument was created. 
Delivery: the donor must deliver the chattel to the donee. 

Three types of delivery:

1) Manual- Physically handing over the chattel. Favored unless impossible. Requires the best possible delivery under the circumstances. 
Not possible when: 1) too bulky or cumbersome; 2) Donee receives less than complete title; 3) intangible personal property.

Goods in possession of donee: If the donee has the gift already (perhaps as a bailee) it is no necessary that they be redelivered to the donor and then delivered again from the donor to the donee.
Policy:
Reasons for delivery requirement-
· Ritual- represents the finality of the act. Must feel the wrench of the delivery.
· Evidentiary- objective evidence of the grantor’s intent to give. 

· Protective- protects the barely competent donor from making binding improvident oral statements.

· Causa Mortis- Harder to prove intent in these circumstances so there is a higher standard for delivery in causa mortis gifts. 

· Promotion of wills- the general policy is to promote creation of wills and discourage fraud.  Therefore manual delivery is encouraged. 

· Tensions between delivery and intent- delivery can overwhelm intent- 

· Newman v. Bost- Dieing man clearly wanted to give gift to his maid, but the delivery requirement preempted him from doing so. 

2) Constructive delivery- manual delivery is impractical. Handing over the means of obtaining possession and control or in some other way relinquishing dominion and control over the property. Examples: Key, treasure map, re-branding cattle.
3) Symbolic delivery- handing over some object that is symbolic of the thing given. Most often it is something written. Again, manual delivery must be impractical. Pictures of the gift. Stock certificate. 
· Livery of seisin- Handing over a dirt clod that represents conveying land to the donee. Abolished by statute of frauds because SOF requires written document for conveyance of land.
Newman v. Bost- Julia did not receive the insurance policy because manual delivery was possible. Had he given her keys to a desk drawer she might have gotten the policy because it would be reasonable to have an insurance policy in the desk. For household property she got all the things that the key gave her access to. She got the bedroom furniture because it was an inter vivos gift that he had given to her prior to imminent death. 

Gruen v. Gruen- The letter the father created was symbolic delivery because manual delivery was impractical considering the father wanted to keep it in his home for a while. 
4) Third person delivery- Still have to do manual/symbolic/constructive analysis. You can deliver through a third person. However, delivery through agent of donor is not a gift until donee has received it because until that point donor can still exercise dominion. On the other hand, if the third person is an agent of the donee the gift is final upon delivery to the third person because at that point the donor can not exercise dominion. 
Acceptance- if the gift is of value the law will presume acceptance on the donee’s behalf. 

Possessory estates:
History:

1) Subinfeudation- the process in which kings divided land among lords who provided soldiers in return. The land could be conveyed through one of three incidents: military, economic and religious. With all three of these tenures you didn’t actually own the land, so you had to perform one of the three incidents to stay connected to whoever is above you. Didn’t originally include hereditary succession, that system developed over time. 
2)  Statute quia emptores- negated the system of subinfeudation by saying you cannot create new levels. However, the statute created free alienation of land. 
3) Post feudal era- People didn’t want their lands tied up. It was preferable to have land available and moving among people. No one would want to buy land that was tied up among complicated interests. 
Definitions:

1) Heirs: You MUST be alive to be an heir.  A living person has NO heirs.  Heirs are those who succeed to B’s property if B dies intestate.

a. Modern Rule: heirs are defined by statute

i. NM intestate statute: 45-2-101, the spouse gets a certain portion of community property and a portion of the other property (if there's no issue then the spouse gets everything).  If there's a living issue then you look at 45-2-102 and  45-2-103 look at the "designated below" language b/c if you're not listed in the statute then you are not an heir.  Also, NOTE: descendants and issue are the same thing.  Descendants take the share that their immediate ancestor would have gotten.  The see "d" if there is no surviving descendents then it goes to the parents etc. etc.  If no one in the parentelic then you go back up to the next generation (grandparents and you divide the estate in half between the maternal/paternal sides.  NOTE: statute does not go any further.  This means you don't have any heirs if you go beyond that.  If no heirs then you look at 2-105, the next statute.  

b. Common Law: spouses could not be an heir.  Heirs were first born son under the rule primogenitury.  

c. NOTE: if X’s children predecease X, and X dies intestate then X’s grandchildren get their parents share.

d. Issue: descendants.  Under CL children born out of wedlock were not considered issue.  Also, issue are always heirs but heirs are not always issue.    

e. Ancestors: parents/grandparents etc.  If X dies intestate and has no issue then ancestors are heirs. 

f. Collateral kin: if you don’t have any issue or ancestors then at CL it goes to collaterals (first to brothers and sisters etc.).  

2) Escheat: if you have no heirs and you die intestate then the estate will escheat.  

3) Devisee: the people who are devised land in a will

4) Legatee: the people who are bequeathed personal property in a will

5) Intestate: dying with out a will

6) Testate: dying with a will 

7) Testator: person who wrote the will

Freehold v. Non-Freehold

Freehold are FSA, LE, FT

Non-freehold- terms of years, periodic tenancy, tenancy at will, tenancy at sufferance. 
Four types of Estates:

1) Fee Simple Absolute

2) Life Estate

3) Fee Tail

4) Term of years

NOTE: 

Fee Simple Absolute:

1) O to A and her heirs
2) The greatest property interest you could have at common law
3) The duration is potentially infinite.
4) Words of purchase- who is receiving the property- here, “to A”
5) Words of limitation- duration, or what type of estate it is- here,  “and her heirs”
6) A’s heirs have no interest while A is alive.
7) FSA can be devised (transferred by will), alienated (transferred inter vivos) and inheritable.  
8) This is freely alienable.  
a. Can be transferred both voluntarily and involuntarily; meaning creditors can attach to part or all.  
b. Can be transferred through will
9) No future interest can be created after a FSA- the possessor of the FSA has all ownership rights. 
10) At Common Law the magic words were needed: “and his heirs” which are not necessary today.  
11) You have words of purchase and words of limitations ("to A" are purchase and they merely describe who takes, the words of limitations "and his heirs" merely limit the purchase to this estate).  

12) 47-1-33: the presumption of the fee simple absolute in NM.  
13) POLICY against restraints on alienation (a.k.a. for favoring fee simple absolute)

a. Restraints on alienation make property unmarketable
b. Restraints on alienation perpetuate a concentration of wealth by making it impossible for the owner to sell property
c. Discourage improvements on land
d. Inhibits credit (and the benefits gained therein) 
Fee Simple Defeasible:

Three Types:

1) Fee Simple Determinable

2) Fee Simple Subject to Condition Subsequent

3) Subject to an Executory Limitation

Fee simple determinable- still a fee simple because it could endure forever.  
Automatically ends when some specified event happens, and reverts to the grantor.  You are looking for a durational quality.

1) EXAMPLES: Until, so long as, unless, while, during…
a. Must use words that limit the duration of the state.  

b. If it is really, really unclear the presumption is to condition subsequent.  

2) FUTURE INTEREST: possibility of reverter.  O/grantor always retains the possibility of reverter.  
3) May be transferred or inherited in the same manner as any other fee simple, as long as the stated event has not happened. The fee simple remains subject to the limitation no matter who holds it.   

4) If on occurrence of the condition, the property goes to another grantee, rather than return to the grantor, the grantee has a future interest called an executory interest. 

Fee simple subject to condition subsequent- a fee simple where the granting words are followed by a limiting condition.  Matched with right of entry/power of termination.  The language is something like “but if” that conveys the condition.  If you are seeing language that is like subject condition subsequent then O has to take some affirmative action to end A's term on the land.  
1) EXAMPLES: but if, provided that, on condition that, however, upon condition, provided, however. . . 

a. The entire estate has been conveyed to X and O must do something in order to cut it short.  

b. HYPO PHRASE: O to A and her heirs until A divorces, then to O.

2) May be transferred

3) FUTURE INTEREST: is always matched with fee simple subject to condition subsequent.  

Fee simple subject to executory limitation- a fee simple that on the occurrence of the stated event is automatically divested in favor of a third person. 

1) EXAMPLES: The verbal formula that creates this is using a condition (i.e. "to A so long as blackacre is used as a farm then to B who retains an executory interest).
a. HYPO PHRASE: O to A and her heirs until A divorces, then to B.   
2) NOTE: these are notorious for violating the Rule Against Perpetuities.  
Fee Tails
Definition: an estate of limited inheritance.  Lasts as long as the grantee or any of her descendants survive, meaning it is only inheritable by the grantee’s descendants. Refers to issue and lineal descendants.  The fee tail purported to limit a person’s inheritance to descendants in issue.   

1) Cannot be ended by will, can only be transferred inter vivos.

2) Very rare; mostly obsolete today instead we use life estates.  

3) Today, if you try to create a fee tail then you create a fee simple (majority view).  The minority view is you create a life estate in the first person then a vested remainder in their issue.  

4) When a fee tail runs out it reverts to the grantor or transfers to another grantee.   
5) 47-1-17:  tells us what to do when we come across a fee tail in NM.  Ultimately this statute is saying that A gets possession during her lifetime who holds it the same as a tenant for life.  When you have language of a fee tail then O gets a life estate.  Then, after A dies, the land goes to A's children and it's divided equally between them as a fee simple absolute. Then if the children die before A the land is given to the child's successor.  Who's the successor?  We don't know.  This is a model of bad drafting.  You don't know whose going to get the property if one of A's children have died.  
6) 47-1-18:  this statute is the modern rule.  If A dies without issue there's only one point in time when A can die without issue and that's at the time of A's death.  The point is: you count up A's issue at the time of A's death.  Period.  
Life Estates
Definition: an interest that lasts for the duration of A’s life. 

1) Two types

a. For the life of the grantee: terminates when the grantee dies

b. Pur autre vie: for the life of another.  

2) Characteristics

a. Freely alienable; but you can never pass more than you own.  

b. Not devisable; b/c obviously it’s for life.  

c. Can be made determinable, can be subject to conditions, and executory limitations. 

d. Can NOT be created in corporations or animals etc., only living humans.

e. Always accompanied by a future interest: either a reversion or a reverter.  

f. You usually and ideally see them in trusts (but they can still be made in real property).    
g. Person must be identifiable, not necessarily expressly named but identifiable at the relevant time.    

Case Law

White v. Brown

FACTS: an estate that said something like “I wish X to have my home but not to be sold.”  

POINT:  what estate did those words create?  The common law presumption was that a life estate was created but here there was a statutory change so the presumption was in fee simple.  Statute says you have to give a fee simple unless there’s good evidence of another intent and here there wasn’t enough evidence for that so the court says it’s a fee simple and no restrictions can be placed on a fee simple.  

Baker v. Wheedon
a. POINT: DOCTRINE OF WASTE: will protect future interest when the future interest becomes possessory.  Restricts what the present tenant can do when someone holds a future interest.  At the same time, there are very few affirmative duties that the person with the present interest has.  

i. Affirmative: doing something.  Some sort of affirmative action, where someone tears down a barn or trees or something.  

ii. Passive: failing to do something.  You have to make sure things don't completely fall apart, it's a fine line b/c it's hard to know when you have to do something.

iii. Ameliorative: improves the value but removes some sort of sentimental value 
(say the white house was decaying and you restuccoed it brown, that kind of thing).  

iv. Modern cases look at a BALANCING TEST.  

1. Look at type of waste (affirmative etc.)

2. Nature of the interest (certainty that future interest will get possession).  The less likely they are actually going to get an interest the less their interests will be preserved.  

3. Remedy.  Are they trying to get an injunction or damages?  Law often prefers injunctive relief rather than waiting until after the fact.  

b. Is there any wisdom in creating a life estate?  

i. The life tenant is under no duty to insure the buildings on the land.  If John had used a trust for Anne then all of these problems would have been lessened for her.  There's much more flexibility in a trust than there is in a legal life estate.  

ii. Almost always considered bad planning to have a life estate rather than a trust.  
Future Interests

In the grantor

Reversion (fee tail, life estate, estate for years, contingent remainder)
Possibility of reverter (fee simple determinable)

Right of entry (fee simple subject to condition subsequent)

In the grantee

Remainders


Contingent


Vested 



Indefeasibly vested (fee simple)



Vested subject to open



Vested subject to complete divestment

Executory Interest 
Steps when identifying future interests:

What can O create?  Future interests in transferees 
1. Remainder

a. Contingent (no subcategories, if you decide it's a contingent then you're done).

i. If the two conditions of vested are not met.  Is the person identifiable?  If no then contingent.  

ii. Are there conditions precedent?  If yes then contingent. 

b. Vested 

i. It is held by a person who is identifiable (you can tell who would get the property if the preceding estate was terminated right now).  

ii. Cannot be any conditions precedent.  There is a distinction between conditions precedent and conditions subsequent.  My question, do you just mean that B is getting a fee simple absolute?  I think the answer to this is no.    

iii. Subcategories

1. Indefeasibly vested

2. Subject to complete divestment

3. Subject to open



2.     Executory interests (no subcategories, if you get an EI then you're done).

Details of future interests:

Remainder:
1) How to tell if you have a remainder?
a) Remainders are ready to take as soon as the previous interest expires.  EI’s either spring or shift.  Created in a transferee.  Looking to see whether the future interest divests another vested interest in another transferee.  If there is an interest that divests a vested interest in another transferee then you are NOT dealing with a remainder.  A remainder is a future interest created in a transferee but it is capable of becoming possessory when all of the previously created interests expire.  It automatically occurs when the preceding estate occurs.  
b) Two Types of Remainders

i) Vested Remainder: will definitely become possessory.  Needs two things present:

(1) An ascertained person

(2) The person has to be born and alive.

(3) The person has to be capable of being identified at the time of the conveyance

ii) No condition precedent other than the natural termination of the previous estate.

iii) Example:

(1) O to A for life, then to B – B has a vested remainder.

iv) Three forms of Vested Remainders:

(1) Vested Indefeasibly— O to A for life, then to B and her heirs. 

(2) Vested Subject to Open (aka Subject to Partial Divestment)— O to A for life, then to A’s children. 

(3) Remainder to a class of persons.

(4) At least one of the members of the class can be ascertained. (i.e. there has to be one ascertainable child already alive.)

(5) Vested Subject to Divestment— O to A for life, then to B, but if B does not survive A, then to C. (The condition comes after the creation of the interest (instead of being part of it).)

v) Contingent Remainder: may or may not become possessory.  Exists if one of two things exist. Either:

(1) An unascertained person, OR

(2) There is a condition precedent other than the natural termination of the prior estate. 

(3) Examples:
(4) O to A for life, then to the heirs of B
 -- the persons are not ascertainable.

(5) O to A for life, then to B, if B has reached 25 years of age – this condition is “something extra” other than the termination of the previous life estate. 

REMEMBER: if the first interest is vested then the second one has to be an executory interest and if the first one is a contingent remainder then the second one is a contingent remainder.  Also, there will always be a reversion.    

Executory Interest

1) How to tell if you have an executory interest?

2) Two ways: gap in time or divests to other transferee.  If there is an interest that divests a vested interest in another transferee then you ARE dealing with an executory interest.  

3) Qualities
i) Has to divest someone else's interest (in other words cut it short) or there's a gap in time. 

(a) Springing: when the right of possession springs from O 

(b) Shifting: when the right of ownership is shifted i.e. O to A, but if . . . B.  Looks like a fee simple subject to condition subsequent but it is an executory interest because it divests another’s interest.  
(c) NOTE: executory interests are contingent on something happening b/c they don't take place immediately.  
(d) If the interest follows a fee simple then it is an executory interest.  

REMEMBER: Executory interest goes with a vested remainder and contingent remainder goes with a contingent remainder.  

Trusts

Djdjdj

Marketability Rules

Developed in the 15th – 17th centuries in order to make property more freely available.

Destructibility Doctrine: was a relentless doctrine that destroyed once and for all contingent remainders that hadn't been met at the time the previous interest had terminated, now we just change it to an executory interest.  
Rule in Shelley's Case: abolished everywhere.  Where a greehold estate and a remainder in the same individual’s heirs are in a conveyance the remainder in the heirs is not recognized and goes to the individual.  O to A for life then to A’s heirs.  A has a fee simple absolute.  
47-1-19:  this is the statute that abolished the Rule in Shelley’s Case.  When you see a life estate to a named person and then a remainder to A's heir you get what you see.  You get a L/E and a CR to A's heirs.          

Doctrine of Worthier Title: abolished in most jurisdiction but not quite all.  When an inter vivos conveyance of land is and there is a remainder or EI in the grantors heirs then that remainder actually goes to the grantor and not the heirs.  If the grantor seeks to convey a life estate to a grantee and a future interest to the grantor’s heirs the common law struck out the words “O’s heirs” and substituted “O.”    

Rule Against Perpetuities 
Another marketability doctrine.  It tries to do away with contingencies that will be indefinite.

Definition:  no interest is good unless it must vest if at all not later than 21 years after some life in being at the creation of the interest.  

Only contingent remainders, vested remainders subject to open and executory interests are subject to the RAP.  
Common Law Approach - Steps

1) Label the interests at the time of creation

2) Then pick out any CR’s, EI’s or VRSO’s

3) Determine what are the conditions on vesting?  What's preventing it from being vested right now?  In other words, what has to happen for the interest to vest?

4) Test the contingencies at the time the interest is created

5) If there’s a possibility that the contingency will remain uncertain past the time of perpetuities then it is void

6) Measure the contingency to see if the interest will vest or terminate no later than 21 years after the death of someone living at the time of the creation of the interest.  Look for a measuring life.    

7) The measuring life is the proof you need here to show that the interest is good.  If there is no measuring life the interest is bad.  It's a rule that shows that contingencies are going to be resolved within a certain time period.  
8) When finding the measuring life you have to assume that the person could die at any moment.  Remember fertile octogenarian.  
Lives in Being

1) Must be either alive at the time the interest is created or an already conceived child who is later born alive. 
Measuring Life

1. Look for someone that has to be able to affect the vesting.  May include holder of interest, creator of interest, any person who can affect a condition precedent of the interest, any person who can affect the identity of the interest.  

Exceptions to CL Doctrine

1. Reformation or cy pres: judge has the ability to fix the interest.  The court has the ability to rewrite the conveyance to carry out the transferor’s intent and validate the otherwise void interest.  This is an equitable doctrine.      
2. Charitable exception: if a charity has the present possessory interest and the charity has the contingent remainder then you won’t apply the RAP.  Otherwise apply it.  

Modern Rule

Wait and See Approach: instead of looking at the time the interest is created, courts just wait and see if the interest does or does not vest within the perpetuities period. You  must still find a validating measuring life.   
US RAP: wait and see policy for 90 years.  NM follows.  Three steps:

1. Would this pass muster under the common law RAP?  If yes, you are home free (go no further).  If no,

2. Would this vest, close, or fail w/in 90 years? If yes, then you can stop analysis b/c does not violate US RAP.  

3. Wait until the end of the 90 year period.  If it has vested, closed, or failed then everything is ok.  If not, the interest is struck.  

Symphony Space v. Pergola and 45-2-903 and 904 (see class 32).  
Tips
1) If the contingency to vesting is something a living person must do, then the interest is good b/c contingency will be resolved w/in that person’s lifetime.

Ex.  O to A if he reaches age 30 (or flies to Saturn, etc.).
 

2) If the contingency is being born (into a class), it is resolved by the death of all possible parents.

                Ex.  O to A for life, then to A’s children.
3) If A has children, the int. for children is vested subject to open and good b/c int. will vest or fail at A’s death (i.e. A’s children will be alive or not when A dies).
4) If A does not have children, then int. is C/R and good b/c A must have children w/in A’s own lifetime and they will be alive or not at A’s death.

Ex.  O to A for life, then to A’s grandchildren.
Int. in grandchildren is vested subject to open or C/R;  neither are good b/c when A dies, none of A’s children could have kids (i.e. A’s grandchildren) within 21 years of A’s death or fertile octegenarian rule:  All of A’s children and grandchildren living at the time the interest was created could die before A;  then A could have another child, then A dies, and the remaining child does not have children (i.e. A’s grandchildren) w/in 21 years of A’s death.
5) If contingency is that person (or class member) reaches a certain age, the contingency will be resolved within X years of the death of that person’s parents.

Ex.  O to A for life, then to A’s children who reach 21.
POLICY:  do we want to indefinitely tie up land?  And concentrate wealth?
Concurrent Interests
Co-tenancy: three types (for all types of property, not just real property)
1. Tenancy in Common

a. Presumption in most jurisdictions that a conveyance to two or more persons creates a tenancy in common.  

b. Can be by will, deed or intestate but must be explicit.

c. Each part is freely alienable as a tenancy in common.  Can be transferred by shares but if you want to transfer unequal shares it has to be explicit. 

d. Regardless of what their fractional but undivided shares are they each have equal rights to the whole.  

e. Involuntarily transferable: meaning creditors can take your share and become tenants in common.   
2. Joint Tenancy with a Right of Survivorship

a. Viewed as individuals but also as joint tenants.

b. Can’t be sold b/c when one person dies their interest just evaporates.  

c. Creation of JTROS

1. Explicit language in the conveyance

2. Four unities

1. Time: joint tenants acquire title or interest is vested at the same time.  

2. Title:  must acquire title by the same instrument

a. You can use a STRAW here: separate interests are sold to straw and straw sells it back to them at the same time.  

b. Can never arise out of intestate succession or an act of law (i.e. intestate statute).  Means that you must go through the process of acquiring or vesting a JTROS.  

c. You can jointly adversely possess land but make sure you have all of the elements of adverse possession and JTROS. 

3. Interest: durational.  Meaning that the parties’ interests must be for the same length of time.  Also, it must be in equal amounts.  
4. Possession: you must have equal rights to enjoyment and possession of the whole.  

a. This isn’t necessarily eliminated when this is rented out.  You still have show that you have the same possessory right even though there’s a renter there.  The JTROS will sever if you are able to do separate things on the land so you want to show that it affects you equally.  
d. Severance of JTROS

1. The legal separation of interests

2. Parties must do this in their lifetime.

Severance turns a JTWOS into a tenancy in common.

(1) Mortgages:  (HARMS)
Title theory of mortgages:

Title is passed subject to redemption by the mortgagor.  This would sever one of the four unities.

Lien theory of mortgages:
1. A mortgage is a lien and the JT is not severed by it.

a. Does the mortgage survive the death of a mortgagor?

Split in jurisdictions.    

i. Yes:  The surviving joint tenant takes subject to the mortgage.
ii. No: The surviving tenant does not have the encumbrance of the mortgage on the property (because the mortgage disappeared with the interest of the deceased joint tenant).

              (2) Leases: 
MD Approach: A lease severs a joint tenancy, because it ends the unities of INTEREST and POSSESSION.

CA APPROACH: A lease will not sever.
1) Lease ends when lessor (joint tenant) dies.

2) Surviving tenant takes property subject to lease.
e. Page 1: 47-1-15: specifies that all interest in real estate granted to two or more persons shall be held in common unless expressly held by both parties or something. The point is, in NM, if you want to create a JT/ROS be very specific and say not for tenancy in common but joint tenancy with a right of survivorship.  

f. 47-1-35: if you use the language joint tenants then there is a presumption for JTROS and not tenancy in common.  Also, this applies to real estate not personal property.

g. 47-1-36: preference for tenancy in common, if you say joint tenancy then it is assumed that it's JTROS.     
h. 47-1-46: JT statute
3. Tenancy by the Entirety
a. Exists only between husband and wife

1. Must be married at time of conveyance.

b. Five Unities + Marriage.

1. Right of Survivorship.

Severance:  Unilateral action by one of the tenants will not sever a TBE (consent of both parties is required).

TBE is generally a shield against creditors: mortages and leases taken out by one

Severance by Divorce:  Split in Law.
1) Creates a tenancy in common. (TIC is presumed because the parties don’t want right of survivorship after divorce)

2) Creates a joint tenancy. (most similar to TBE, because of right of survivorship)
RIDDLE: Married couple that own land in joint tenancy. W tries to destroy the Joint tenancy and create a tenancy in common, in order to transfer the property to her son upon death.
· The issue was whether a joint tenancy could be severed without a straw man.
Two to Transfer Rule: Can’t sever the joint tenancy by transferring to oneself an interest in the property in TIC. This stems from Common Law notion of the “livery of seisen.” 
Post-Riddle: no longer need to use a straw man to sever joint tenancy.

· Should notice be required for severance of joint tenancy.

· Notice is not required on the part of one joint tenant when severing the JTWROS.
4. Severance of Co-tenancy:

a. Partition:

1. In Kind. 

2. By Sale.

Presumption in favor of Partition in Kind

UNLESS

(1) The land is such that it is physically impracticable or inequitable to partition in kind.

And

(2) Interests of the owners would be better promoted by sale.

Physically Impractical:  E.G.---House; or when farm land has too many owner to allow farming to continue.

Interests of the owners: (1) The assumption is that economic efficiency is always in the best interest of the parties; (2) Court will also take into account the intrinsic value of the land to any given cotenant.

How to divide land when partitioning in kind: Cotenants have undivided interests. Therefore, equitable division is done according to value and not land mass.
Owners can by agreement 

Owelty: If partition in kind results in an inequitable physical division ---the party that receives the benefit must compensate the other party.  


Cotenants can be liable for owelty in partition in kind.
· Court almost always partition by sale (despite lip service to partition in kind).
5. Rights of Cotenants:
a. RIGHT TO POSSESSION:

b. Each cotenant has a right to use and possession of the entire parcel of land. 

i. Even if cotenant owns fractional share. 

Majority Rule: Each cotenant is entitled to full possession and use of the whole land without paying rent or contribution to another cotenant---absent an ouster or agreement.
Minority approach: Cotenant is liable to other cotenants for rent, even absent an ouster or an agreement.

Ouster: Occurs when a cotenant in possession of the land refuses another cotenants request to share possession.

· Must be a DEMAND for equal use and enjoyment from on cotenant. If this request is denied by another cotenant, an ouster has occurred. And the ousted cotenant can receive the pro rate value of rent from the property. 
Adverse Possession and Ouster: If one cotenant is trying to prove adverse possession, they must show an assertion of complete ownership and use of the land in question.

c. RIGHTS TO 3RD PARTY RENT & NATURAL RESOURCE EXTRACTION:

i. Accounting: (1) Each cotenant is entitled to his pro rata share of rent received from a 3rd person; or (2) profits from extraction of natural resources (timber, mineral).

d. LIABILITY FOR TAX & MORTGAGE
i. Contribution: 

a. Exception: if one cotenant is in sole possession of property and value of use is equal or greater to taxes.

e. LIABILITY FOR IMPROVEMENTS & REPAIR:
i. Cannot compel contribution for repair or improvement from cotenants.

ii. On Partition: (1) partition in kind, if you don’t hurt the interests of the other parties, give the improver the improved portion of the land; (2) partition by sale, the improver gets the amount the value of the property was increased due to improvement; and repairs are credited the amount spent in repair.
Marital Property: 
Property v. Support:

Support is the duty one spouse has to another. It is the provision of basic necessities after a divorce.

Which Spouse bore the duty of support: under common law the duty of support fell on the H. This changed in the 1970’s.  The modern rule is that both spouses share the duty of support.

Marital Property refers to the assets or things that are accumulated through marriage.

COMMON LAW: 

History:

Based on the unity system of marriage. 1 man + 1 woman = a single person (who was the husband).

Until 1900, H received all of the wife’s property when married. H gained title to all of W’s real and personal property. 

· H had the right to manage and control property.

Married Women’s Property Act: gave married women the same status of single women.

(1) Own property; (2) Sue and be sued; (3) devise property through wills;

· Married women could keep the property they came into marriage with.

a. But did not receive any of their H’s property.

Property Owned During Marriage:

Rule: Whoever earns the property gets to keep it. (Notwithstanding the right of support)
Tenancy by the Entirety (TBE): method of protecting wives---Indestructible right of survivorship. Yet, creditors can attach the debts of either spouse.

· Title Theory: all property accrued during marriage is controlled by the spouse who earned it.
a. To figure out who owns property: trace title back to its source. (difficult to apply when assets gets co-mingled)

Under the modern Common Law approach to marriage, there is an absolute right to keep earnings and property separate if so inclined. 

Property Owned on Death:

History:

Until 1900, W could not devise property by will.


---Traditionally, H and W not considered heirs.

(1) DOWER: gave the wife who survived her husband a LIFE ESTATE in 1/3 of all real property to which he was seized in FSA.

If H had multiple tracks of land: wife had dower in 1/3 of each track.
· The purpose of dower: to make sure wife had a place to live after death of provider.

Inchoate right: attaches at the moment of marriage, and remained even after the property was sold. (unless wife released dower)
(2) CURTESY: Husband interest in wife’s property after her death.
(a) Only attaches to seized property.

(b) H gets a LIFE ESTATE in entire property.

(c) Doesn’t attach on Marriage---only attaches upon the live birth of the 1st child.

Modern Common Law:


Elective Share Statute: replaced Dower and Curtesy.
· Applies equally to husband and wife.

a. Applies to all property, real and personal.

b. Elective share is applied (1) when spouse dies intestate; or (2) leaves spouse out of will; or (3) surviving spouse can renounce will and take the elective share.

· Gives the surviving spouse a fractional share of the dead spouse’s estate (Usually 1/3)

· The interest is in FEE (not life estate, like dower and curtesy)

· Attaches to all property owned at death.

a. Uniform Probate Code: complicated formula for determining elective share.

If spouse renounces will and takes elective share: it doesn’t invalidate the will, but devisees take subject to the 1/3 share of surviving spouse.

Attempts to defeat the elective share: (1) spouse tries to create a joint tenancy with another person; (2) Spouse creates a life estate with a remainder to a 3rd party.

· Statutes are always changing to take these schemes into account.

Rights on Divorce under Common Law:

History: The title theory, where court would allocate property to the party that earns it. Until the 1970’s, women had no explicit rights to property.

Modern Doctrine: 


Equitable Distribution: 

1. Allows the judge to go behind the title and distribute property in a way deemed equitable.

2. Based on contributions (not monetary—also childcare) made to marriage and need of each spouse.

SPLIT IN LAW: (1) Some states count all property owned by spouses (regardless of source); (2) Some states divide property acquired only through marriage.

COMMUNITY PROPERTY: 

Community Property rights during marriage: 

Partnership theory of marriage: Both spouses contribute to marriage regardless of how much each spouse contributes monetarily.

· Until the late 1970’s, husband controlled the assets (even though assets belonged equally to both spouses)

Classification of Community Property:

NM Statute:

(A) Separate Property

1. Pre-marital property or Post-Marital property

2. Property that a court has decreed to be separate

3. Gifts or inheritances from a 3rd party to a single spouse. (including gifts made during marriage)

4. Contracted to remain separate.

(B) Community Property

1. Anything not classified as separate property.

2. Both spouses own an undivided 1/2 interest in all property.

To analyze community property owned through marriage:  (1) determine whether it is separate or community; (2) Whether the object is even property in the first place [like a graduate degree]; (3) is this kind of property subject to joint ownership.

· In NM, a graduate degree is considered property, but it is not subject to being community property.

Management and Control of Community Assets: 
· Either spouse has the right to control community assets.

· Spouses have a fiduciary duty to each other----the duty is not to blow the community assets.

1) Real Community Property:

a. Both parties’ signatures must be obtained for any property transfer.

· Transfer: doesn’t apply to buying. Any spouse can purchase real property without consent of the other spouse.

· If real property is purchased with community assets, it is owned by both spouses, even if the deed is in one spouses name alone.

b. Any transfer that does not contain both signatures is VOID, and has no legal affect.
c. Any spouse can encumber real property without the consent of the other spouse.

d. With long term leases (over 5 years), you need the consent of both spouses.

e. Gifts: Gifts bought with community assets and given without consent of spouse are a breach of fiduciary duty.

· In CA: gift must be “substantial”

· In NM: any gift must have consent of spouse..

2) Personal Community Property:

a. Where there is a document of title---both spouses must consent to transfer.

Community Property Rights on Death:

· When either party dies, the community ends.
· Community property does not have an inherent right of survivorship.

1) Separate Property:

· Freely devisable on death.

2) Community Property

· 1/2 goes to surviving spouse.

· 1/2 can be devised.

Real Community Property: Surviving spouse becomes a tenant in common with devisee.

In NM, it is possible to hold community property as a joint tenancy with right of survivorship. 

If spouse dies intestate:  Surviving spouse is a “favored” heir.
(1) Separate Property:  

a. If spouse has issue, separate property goes 1/4 to surviving spouse, 3/4 to issue.

b. If spouse has no issue: all goes to surviving spouse.

(2) Community Property: passes in entirety to surviving spouse.

· Look out for problems with a “Migrating Couple.”
Community Property Rights on Divorce: 

(1) Separate Property:

a. NM: each spouse takes all separate property.

b. 6 community states: divide separate property according to equitable distribution.

(2) Community Property:

a.  Each spouse takes 1/2.

Conflicts of Community and Common Law:

Migrating Couple: 

(1) ON DEATH:

a. When couple moves to community state, the law of the forum state applies (the community property).

b. NM law (the law of the forum state) dictates: look to where the assets were acquired.
i. If couple came from common law state to NM: the title theory applies.

1. Probably Equitable Distribution applies.

(2) ON DIVORCE:

a. NMSA 40-3-14 subsection C:

i. Quasi-Community Property:  Classify all property on divorce as if it had been acquired in NM.

Exception:  Both spouses must be domiciled in NM at the time the divorce if filled. (If H leaves state, and return to NY, the court cannot apply quasi-community property)
� Remember, no one has heirs when they are alive.  This makes it contingent.





