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Criminal Law Outline

I. Actus Reus (“The Voluntary Act”)

A. Positive actions (must be voluntary)

1. Martin v. State: D convicted of intoxication in public place. However, court overturned conviction because police dropped D off intoxicated in public place. In other words, D not there by his own volition.

2. People v. Newton: D charged with murder. Police shot D in stomach, causing D to black out. Court held that D not guilty of an act “without being conscious thereof.”

3. MPC involuntary acts (three particular kinds in §2.01(2))

a. Reflex or convulsion [D walks down street when he has epileptic fit. During fit, he strikes X. D not aware of act, so no culpability. However, if D aware that he is prone to fits, then he might be criminally liable if he drives a car when the fit occurs.]

b. Unconsciousness or sleep

c. Hypnosis

4. Habit is not an involuntary act under MPC. 

5. Possession: One must be aware of thing possessed in order to be charged with possession. [Smuggler puts heroin into D’s bag without D’s knowledge. No actus reus since D not aware of drugs.]

6. Sleepwalking not a voluntary act since person not aware of acts.

B. Omissions to act can also be sufficient actus reus.

1. However, a “legal duty” to act must exist for omission to suffice.

a. Legal duties: Parent-Child; Husband-Wife; Siblings (not always); Contractual (City Lifeguard-Public Swimmer)

b. Under common law, strangers have no duty to each other. However, if X undertakes assistance to Y, a stranger, then a duty might be created. In addition, if X causes a danger (e.g., X starts a fire), X has a duty to act.

c. Statutes can also create legal duties between strangers (e.g., X witnesses an accident. Statute might oblige X to call for help).

2. If person is unable to perform the duty because of outside factors, he might escape liability for omission. For example, X’s son falls into lake, but X cannot swim. Although X has legal duty to act, he might not be liable since he cannot swim.

II. Mens Rea (“The Guilty Mind”)

A. Not necessarily a state of mind

1. Intent and knowledge suffice as mens rea, but so do negligence and recklessness can show a “guilty mind” at work.

2. Strict liability crimes (e.g., statutory rape) do not require mens rea.

B. Intent (Specific and General)

1. General intent exists when D desires to commit the act that serves as the actus reus. For example, trespass is a general intent crime since the actor need only intend to break into a building. Nothing else is needed.

2. Specific intent crimes, on the other hand, require intent to do something more than the actus reus. Burglary requires not only breaking and entering, but that D intends to commit a felony once inside. If prosecutor cannot show D intended to commit a felony, then burglary charge cannot stand.

3. MPC does not distinguish between the two; instead §2.02(3) provides that intent is established if “person acts purposely, knowingly, or recklessly with respect thereto.” 

C. Intent can be inferred from actions

1. ( enters store with gun in hand, and fires it at several people. D charged with assault with the intent to kill. Jury can infer intent to commit the assault from D’s possession of an unlicensed handgun.

D. MPC sets forth 4 distinct mental states that give rise to culpability: Purposely, Knowingly, Recklessly, and Negligently. 

1. Purposely [subjective test] §2.02 (2)(a): One acts purposely if his “conscious objective” is to engage in a particular conduct. Almost identical to “intent.” 

a. D puts bomb on plane because he desires to kill X. Hence, his purpose is to kill X, and he acted purposely by putting bomb on plane to get his desired outcome.

b. Motive not the same as purpose or intent. For instance, A kills B in order to get B’s prized poodle. A’s purpose is to kill B, but his motive is to get the dog.

2. Knowingly [subjective test] §2.02(2)(b): A result is “knowingly” if one is practically certain that his desired result will come from his conduct. Subjective test is whether D actually knew or believed something, not the reasonable man objective test.

a. In the bombing example above, D knowingly kills X since he is certain that X’s death came from his bomb. 

b. Attendant circumstances: if B buys stolen property and is prosecuted for “knowingly receiving stolen merchandise,” then B is guilty if he knows the items to be stolen. 

c. “Willful blindness” is taken care of by MPC by creating an objective test: a person knowingly does something if “he is aware of a high probability that an attendant circumstance exists, unless he actually believes that it does not exist.”

3. Recklessly [subjective test] §2.02(2)(c): One is reckless when he “consciously disregards a substantial and unjustifiable risk that the material element will result from his conduct.”

a. ( must be aware of the risk (subjective standard); otherwise, negligence.

b. All circumstances must be considered. X is reckless if he is speeding to get to a movie, but might not be reckless if he speeds to get his wife to the hospital.

4. Negligently [objective test] §2.02(2)(d): One is negligent when he should have been aware of a substantial and unjustifiable risk (objective, not subjective standard).

a. The risk must be of a nature and degree that involves a gross deviation from the normal standard of care. 

5. The mens rea mentioned in one actus reus element should be applied to other actus reus elements lacking specific mens rea.

a. If no mens rea is mentioned, then it must be recklessness or higher. Negligence cannot be used unless it is mentioned.

E. Strict Liability (no mens rea required)

1. All that needs to be shown is that D performed the act in question, regardless of his mental state. Lack of knowledge, awareness, or negligence does not matter.

2. Examples: Statutory rape; Bigamy; Adulterating Drugs; Pollution

F. Mistake of Fact

1. Mistake of fact occurs when one misperceives reality, and believes something to be a certain way when, in fact, it is not.

2. General mental state

a. The requisite general mental state exists if, under the facts as D believed them to be, his conduct would have been either criminal or immoral.

b. B takes girl away from her home for a naughty weekend in Paris, believing that she is eighteen. Even if facts had been as B believed them to be, B would still be guilty of the moral wrong of taking a child away from her parents. [Notice: B would have a defense if his mistake were that he thought he had the father’s consent.]

c. Mistake must be reasonable. An unreasonable mistake is no defense. If X has nonconsensual sex with V, whom he mistakenly believes has given her consent, then X might have a defense if his mistake is reasonable [look to the “reasonable man” standard test].

3. MPC approach: §2.04(1)

a. MPC states that “a mistake is a defense if it negates the mental state required to establish any element of the offense.”

b. However, mistake is not a defense if D would be guilty of another offense, had the circumstances been as he supposed. [Example: Burglary defined as breaking and entering a building or occupied structure with purpose to commit felony therein. For 2nd degree burglary: one must enter a dwelling house while for 3rd degree, one need only enter a building. If X enters a dwelling house, but mistakenly believes it to be a building, X’s mistake is no defense to a burglary charge. However, under MPC, X can only be charged of the “lesser” offense since that is how he perceived things to be.] 

c. In addition, mistake of fact, whether reasonable or unreasonable, is never a defense to a strict liability offence (no mens rea element to negate).

G. Mistake of Law

1. Ignorance of the law is never a defense, no matter how reasonable the mistake. The law is definite and knowable to the common person.

2. However, under MPC, if mistake negatives the mental state required to establish any element of the offense, then the mistake of law can furnish a defense.

3. In addition, person is excused if he reasonably relies on an official statement of the law, later determined to be erroneous. But, the official statement must come from one of the following “official” entities:

a. A statute

b. A judicial decision

c. An official, but erroneous, interpretation of the law from a public officer in charge of its interpretation, enforcement, or administration (i.e., the Attorney General).

d. One’s personal attorney cannot make official interpretations, so one follows the given advice at his own peril. Mistake not granted in these cases.

4. Fair notice [Lambert v. California]

a. Normally, common law presumes that everyone knows the law. Nevertheless, under limited circumstances, a person who is unaware of a duly enacted statute may assert a defense under mistake of law.

b. In Lambert, D convicted of violating a city ordinance that required ex-cons to file papers with City of Los Angeles within 5 days of moving there. Court reversed the conviction because there was no reasonable way for D to know the law. Hence, her mistake of law defense prevailed.

5. Different-Law Mistakes

a. Regina v. Taafe- mens rea is knowingly smuggling drugs. D knowingly carried money, which he thought to be illegal.

b. Since it is not illegal to carry money, there is no criminal mens rea.

III. Rape

A. Definition: Unlawful sexual intercourse with a female without her consent.

1. Intercourse need not achieve emission. Penetration, however slight, is all that is needed to sustain a rape charge. [MPC includes anal penetration under rape].

2. The Spousal Exemption: Under common law, a man could not be found guilty of raping his wife. However, most modern statutes have dealt with this exemption appropriately by abolishing this antiquated notion.

3. Without Consent: the requisite lack of consent is found only if the woman uses words or acts that would make it clear to the reasonable person that no consent is given. In other words, silence does not equal lack of consent. However, below are the exceptions.

a. Victim is drunk, drugged, or unconscious.

b. Consent is obtained by fraud.

c. Coercion

4. Force

a. Most statutes require that some degree of force be used to obtain a rape charge. Lack of consent is not enough.

b. Threat of force suffices, but it must be immediate. Future or implied threats will not suffice.

5. Resistance

a. Under traditional common law, rape did not occur, unless the victim resisted. Nowadays, most states require “reasonable resistance.” For example, if alleged rapist holds a knife to victim’s throat, then it would not be reasonable for her to resist.

B. MPC view of rape (does not like strict liability)

1. One is guilty of rape if, acting knowingly, purposely, or recklessly to each material element of the offense, he has sexual intercourse in the following situations:

a. If the female is under 10 years old;

b. The female is unconscious;

c. He compels the female by force or threat (to herself or another) of imminent death, great bodily harm, extreme pain, or kidnapping;

d. He intoxicates her with drugs, alcohol, or other chemicals as to substantially impair her mental faculties.

C. Mens rea requirement

1. Rape is a general intent crime- the only mens rea issue arises when D claims that he had intercourse on the mistaken belief that victim consented.

2. Consent (his belief vs. her belief)

a. Recklessness standard-Honest and unreasonable belief of consent

· sufficient defense in England

· prosecution must show actual awareness of nonconsent by D (i.e., intent to rape, or at least recklessness)

· focuses on man’s perception of consent (Morgan)

b. Negligence standard-Honest and reasonable belief of consent (D must meet objective standard of negligence)

· United States defense in most jurisdiction

· Again, consent viewed from man’s perspective, but mistake must be reasonable.

c. Strict Liability-No defense provided if woman says “no.”

· Applied in only a few jurisdictions, including Massachusetts. [Note: Mass. does not require actual verbal consent. Consent can be inferred, but man needs to be sure before proceeding.]

· Man obliged to inquire about consent, especially if consent is ambiguous. He has a duty to ask if he is unsure. He cannot infer consent from her actions.

· Focuses on consent from woman’s perspective.

D. Rape Shield

1. All relevant evidence permitted, unless the evidence casts undue prejudice on the victim.

2. Rape-shield statutes enacted to protect rape victims during trial. In essence, D cannot cross-examine his victim, nor can he introduce prejudicial evidence concerning victim’s prior sexual history.

3. In some jurisdictions, these statutes do not pass Constitutional muster since they deny a defendant the right to confront his accuser.

IV. Homicide

A. Two grades of homicide- Murder and Manslaughter.

1. Degrees of murder (In most jurisdictions, murder is split into two degrees, first and second. MPC does not make this split.)

a. First-degree Murder: Usually requires the killing to be “deliberate and premeditated.”

b. Second-degree Murder: All other murder that is not first-degree is second-degree murder. No premeditation. Intent is to do great bodily harm, not to kill. Alternatively, perpetrator has reckless indifference to human life, but no intent to kill.

2. Two kinds of manslaughter

a. Voluntary: Killing occurs in “heat of passion”

b. Involuntary: Unintentional killing, due to recklessness, gross negligence, or committed during commission of unlawful act.

3. Other statutory forms of homicide

a. Vehicular homicide: Unintentional death caused by motor vehicle driver

b. MPC “negligent homicide”: Similar to involuntary manslaughter. §210.3(1)(b) requires that D act recklessly, or be criminally negligent (D fails to appreciate the risk of death for which he should have been aware).

V. Murder (Human life has been taken)

A. Elements of murder

1. Actus reus- must be conduct by D, either positive act or omission.

2. Corpus delicti- A death must be shown to have occurred, but a corpse is not necessary. Existence of death can be inferred from evidence.

3. Mens rea- “malice aforethought”

a. Term of art: does not mean that D has malice towards his victim.

b. Instead, the following mental states satisfy malice aforethought: intent to kill; intent to commit great bodily harm; reckless indifference to value of human life; and intent to commit certain non-homicide felonies.

i. Intent to kill (Can be either 1st or 2nd degree murder)

· Desire to bring about death

· Actor substantially certain that act will cause death

· Ill will toward victim not necessary.

ii. Intent to commit great bodily harm (2nd degree)

· D savagely beats victim, but does not mean to kill him. Victim dies of his injuries.

· One must have knowledge that serious injury is highly likely.

· MPC rejects notion that intent to cause great bodily harm suffices for murder. §210.2 suggests that “recklessness” and “extreme indifference to human life” are adequate to handle such cases. [Thus, under MPC, murder = recklessness + extreme indifference; manslaughter = recklessness ( extreme indifference]

iii. Reckless indifference to value of human life (2nd degree)

· Also called “depraved heart” murder

· D acts without intent to kill, but takes a substantial, unjustified, foreseeable risk that the act will cause death.

· Examples: D shoots at train, not intending to kill any specific person. Bullet hits and kills X. D guilty of “depraved heart” murder; D plays game of “Russian Roulette” with X. D puts bullet in chamber, spins it, and pulls the trigger 3 times while gun pointed at X. Gun fires, killing X. D guilty of murder, even though his intention not to kill X.

· MPC requires awareness of risk in order to meet the recklessness mens rea.

iv. Felony murder

· D guilty of murder if he kills someone during the commission of a felony, even if the death is accidental.

· In statutes, look for enumerated felonies. These usually equal 1st degree murder. Likewise, if felony is not enumerated, probably 2nd degree.

· Intent to commit felony sufficient mens rea for felony murder, i.e., no actual mens rea needed past intent.

· Exception: Non-dangerous felonies, such as failure to file income tax. Only dangerous felonies allowed (i.e., felonies inherently dangerous to life/health).

· Malum in se rather than malum prohibitum.

· Must be causal relationship between felony and killing. Felony must give rise to the killing.

· Proximate causes = “natural and foreseeable consequence.” Most common example: arson. If firefighter dies fighting a blaze, the arsonist guilty of felony-murder. (“but for” test below)

· Other proximate cause cases: robberies and gunfights w/police. Robber shoots victim (FM); robber kills bystander (FM); Police kill bystander during robbery (maybe FM); One felon kills another felon/accomplice (maybe FM); Victim/police kills one felon (weakest FM for surviving felons).

· Accomplice/agency theory: If one felon kills someone during commission of dangerous felony, all accomplices liable under felony murder rule. (However, one must be acting in furtherance of the felony to be an accomplice/agent.)

· Merger doctrine/ “bootstrapping”: Felony must be independent of the killing. For instance, manslaughter is a felony, but felony murder should not apply since killing here is not independent of the felony (i.e., in order to have manslaughter, a killing must occur). Conversely, killing during an armed robbery is felony murder since armed robbery (felony) is independent of the killing.

· MPC rejects felony murder rule w/rebuttable presumption of recklessness. §210.2(1)(b) says that reckless behavior manifesting extreme indifference to life where D “is engaged or an accomplice in the commission of, or an attempt to commit, or flight after committing robbery, rape, arson, burglary, kidnapping, or felonious escape.” Prosecution can go to jury w/extreme-indifference-to-life murder.

· However, D is free to show that he was not recklessly indifferent to human life, so not guilty of murder. (Under FM rule, D guilty, even if he can show he was not reckless).

4. Proximate cause

a. Must be a causal link between defendant’s action and victim’s death.

b. Old common law standard: year-and-a-day rule

c. “But for” test. “Cause in fact,” says that result would not have been achieved but for the defendant’s actions. 

B. Degrees of Murder (At common law, no degrees. Only created by statutes.)

1. 1st degree murder: Willful, deliberate, premeditated killing

a. Must be deliberate. (Sometimes synonym for “intentional”)

· “Cool purpose” D knows exactly what he is doing.

· State of mind: Characterized by careful, unhurried, thorough calculation.

· Deliberation takes time. Can’t have deliberation w/o premeditation. Deliberation is qualitative measure (D has thought his actions through.)

b. Anderson Test for deliberation [3 categories of evidence]

· Facts regarding planning of homicide

· Evidence as to motive

· Manner of killing not sporadic, but methodical so that preconceived design evident. Look to the nature of the attack.

c. Intoxication can be found to negate deliberation. 

d. Lying in wait good indicator of deliberation. So are poisoning and torture because both display that D took his time.

e. Must be premeditated (quantitative factor)

· Time necessary for premeditation differs under common law. In some cases, no appreciable passage of time necessary (“premeditation occurs as D pulls the trigger”).

· Others require the intent to kill to show premeditation. Time frame: shortest possible.

· Anderson: D needs prior premeditation (much longer time). Happens during deliberation. 

2. 2nd degree murder

a. No premeditation here. Example: People v. Anderson- Drunken D stabbed victim 60+ times. Acts found to be so sporadic that premeditation no existent. 

b. Intent to seriously injure victim, not to kill.

c. Reckless indifference to human life w/o intent to kill.

d. Felony murders: Killing committed during felonies not covered by 1st degree murder (i.e., felonies other than rape, arson, robbery, etc.).

VI. Manslaughter

A. Voluntary manslaughter (“Heat of passion”)

1. Intent to kill brought on by “heat of passion.”

2. Requirements for voluntary manslaughter

a. D acts in response to reasonable provocation (must be sufficient to cause “reasonable person” to lose his self-control).

b. D acts in “heat of passion,” i.e., an extremely angry or disturbed state 

c. Lapse of time between provocation and killing not enough to allow for “cooling off” period (again, look to “reasonable person” standard).

d. D has not in fact cooled off.

e. If D misses even one of these requirements, then no voluntary manslaughter, but murder.

3. Reasonable provocation

a. Common law

· Extreme assault on D

· Mutual combat

· Injury/serious abuse to close relative of D

· Sudden discovery of spouse’s adultery (in flagrante delicto); non-married couples normally not included here.

· Words alone cannot constitute provocation. However, if words convey information, some jurisdictions allow them under “reasonable man” standard. X’s spouse tells him that she is leaving him for another man with whom she has been having sex. Spouse’s words might be enough to serve as provocation if X acts on them in rage, jealousy, or pain.

· Finally, there must be actual provocation. D cannot invent provoking situation.

b. MPC view on provocation

· More subjective. §201.3(1)(b) states that manslaughter is committed if D is “under the influence of extreme mental or emotional disturbance (EMED) for which there is a reasonable explanation for disturbance.” Reasonableness of disturbance determined from D’s point of view. [Hybrid of objective/subjective standard: D’s POV (subj.), but must be reasonable (obj.).]

4. “Cooling off” period

a. Apply “reasonable person” standard to see if enough time has passed for D to cool off.

b. Rekindling: Even if D cools off, he could be entitled to manslaughter if an act by victim rekindles his passion. Again, look to “reasonable person” standard.

c. For manslaughter, D cannot have already cooled off, or else killing viewed as deliberate. Result: murder charge.

5. Other situations where D might get manslaughter

a. Bad aim: X means to shoot Y (actual provoker), but hits Z instead. 

b. Mistake as to who provoked: X mistakenly believes that Y provoked, but Z is actual provoker. X kills Y under mistaken belief. Probably entitled to manslaughter.

c. Victim known not to be provoker: X will not get manslaughter, although his rage caused him to strike a bystander. 

d. MPC view: Does not place limitation on person killed. If D can show court that his disturbance was so extreme, he might get manslaughter even if he kills someone other than the provoker. §210.3(1)(b). [MORE BELOW]

e. “Imperfect” self-defense: D kills X to defend himself may fail to have a complete excuse if:

· he is unreasonably mistaken about existence of danger

· he is the aggressor

· he is mistaken about the need for deadly force

f. “Imperfect” defense of others: If D defends X by shooting Y, and it turns out X is the aggressor, then ( might be guilty of manslaughter.

g. “Imperfect” crime prevention: D uses deadly force to prevent a felony, but jurisdiction does not allow use of deadly force to prevent a felony or felony is not a dangerous one. For instance, D shoots an unarmed burglar.

h. Mercy killings: D kills X to end X’s pain and suffering from an incurable disease.

6. Burden of proof

a. If D charged w/murder and he wishes manslaughter, burden on him to provide evidence that killing occurred in heat of passion.

b. If D successful, burden shifts to prosecution to show the opposite.

7. MPC §210.3-Manslaughter

a. Criminal homicide constitutes manslaughter when:

· killing is committed recklessly; or

· killing happens under the influence of EMED for which there is a reasonable excuse or explanation. Reasonableness determined from defendant’s POV. §210.3

· MPC does not allow intoxication to be imputed on reasonable man. D will be judged from reasonably sober person standard. 

· People v. Casassa: Court applied MPC provocation standard (see above), stating that ( acted under EMED.

· Camplin (British case which mirrors MPC standard): Court held that standard not reasonable person, but reasonable 15 year old boy [objective standard made subjective to situation]

B. Involuntary Manslaughter (unintentional killing)
1. Based on criminal negligence at common law. Involves a gross deviation of standard of care a reasonable person would use in similar situation.

2. MPC requires that D act recklessly. §2.02(2)(c)

3. All circumstances must be considered. X kills a pedestrian while X speeds 70-mph through a 30-mph zone. Difference exists when X rushes to get wife to hospital (less likely to be criminally negligent) than when X is out for a pleasure spin (more criminal negligence likely). 

4. Look to D’s physical and mental characteristics.

· B has no sense of smell, and is unaware that house is burning. C dies as a result. B probably not negligent.

5. Awareness required for involuntary manslaughter if reckless standard exists in jurisdiction. 

· Welansky test (3 parts): High probability (1) of serious harm (2) and awareness (3). Does not need to be actual awareness, but holds D liable for situations for which he should have been aware.

· State v. Williams: Court held conviction of involuntary manslaughter against couple whose child died of tooth infection. Applied an objective negligence standard, rather than subjective reckless standard [parents should have been aware, but need not be actually aware].

VII. Justification

A. Self-defense (general right to defend oneself)

1. Requirements

a. Resisting present/imminent use of unlawful force

b. Force used by D not excessive. Cannot be more force than necessary to defend.

c. D cannot be the aggressor.

d. Deadly force not to be used, unless initial danger resisted is also deadly [X cannot shoot Y in self-defense with AK-47 if Y threatens X with rubber band].

e. Retreat-If D can retreat, he must do so unless:

· attack takes place in his own home (“man’s home is his castle”); or

· D uses only non-deadly force to repel attack.

B. Degree of force

1. D may not use more force than that required to defend himself.

a. Non-deadly force can be used against any attack

b. No need to retreat if he uses non-deadly force

c. Non-deadly force can be used to prevent theft of property

d. One may use threat of deadly force to defend himself, but only if there is no intention to carry threat out. [MPC §3.11(2)]

C. Deadly force

1. One can only use deadly force to defend himself if attack threaten great bodily harm or death.

2. MPC goes a step further to include kidnapping and rape as situations where deadly force can be used.

D. Imminence of harm

1. One can only defend himself against an imminent attack. The danger that one might be attacked tomorrow will not do.

2. MPC §3.04(1) says that one can defend himself against unlawful force that will be used “on the present occasion.”

E. Aggressor cannot use self-defense 

1. If X is initial aggressor, he cannot kill Y and claim self-defense, even if Y gets the upper hand during the attack.

2. Threat to property not enough to make one an aggressor.

a. In U.S. v. Peterson, X attempted to take D’s windshield wipers when D caught him in the act. D yelled at X and started towards him when X picked up a wrench. D went back inside to get his gun. When D returned, X was in his car, getting ready to leave. D walked up to car, and said “If you move, you die.” X got out of car, and walked towards D with wrench raised. D shot and killed X. D convicted of manslaughter, and his self-defense claim failed.

b. Why? Jury said D was the aggressor since he left the scene, but came back with a gun. X provoked 1st quarrel, but D ended it by leaving. When D came back packing heat , D became the aggressor. Thus, no self-defense.

3. Exception to aggressor rule

a. Non-deadly force met with deadly force.

· Example: B attacks C with fists. C gains the upper hand, and starts pummeling B with a lead pipe to the head. B can now meet C’s deadly force with matching force, even though B was the initial aggressor. [Note: This is only true if B could not safely retreat.]

b. Withdrawal by initial aggressor

· If initial aggressor withdraws, but the other party initiates a second attack, then initial aggressor can use force to defend himself.

· However, other party must know that initial aggressor withdrew in order to stop the hostilities.

F. Retreat

1. Minority rule: If one can safely retreat, he must do so instead of using deadly force. However, retreat must be safe.

2. No retreat if attack takes place in D’s dwelling [Castle rule]

· Exception: Castle rule not applicable if D is the aggressor.

G. Effect of mistake on situation

1. ( can claim self-defense if he is reasonably mistaken about an aspect of his given situation. For instance, X points gun at Y, and says, “your time has come, Mr. Y.” Y shoots X before X can pull the trigger. As it turns out, X’s gun is unloaded, and he only intended to frighten Y. Nevertheless, Y can claim self-defense because his mistake is reasonable.

2. D need not reflect his decision if situation demands immediate action.

3. Reasonable standard from Goetz case-D must be objectively reasonable, even though present circumstances and prior history might be relevant.

4. Belief must be genuine. D’s purpose must be self-defense, not merely to rid himself of the other party.

H. Battered Women’s Syndrome [BWS]

1. Some courts allow testimony about BWS to show that woman had genuine and reasonable fear of imminent danger to herself.

2. Woman’s defense must happen during physical confrontation, or at least in close proximity to it. Courts not very lenient if woman shoots abusive husband after he has gone to sleep, if she waits for him to come home and kills him w/o an argument, or if she hires a 3rd party to kill him.

VIII. Attempt

A. Generally: Person should be punished if he tries to commit a substantive crime, comes close to completing it, but fails for some reason.

1. Pros of attempt liability

a. Gives police the power to intervene.

2. Cons of attempt liability

a. Can lead to punishment of the innocent. Evidence can be misinterpreted, and innocent people risk being punished when they never took substantial step toward committing any crime.

b. No chance for abandonment. Leads to punishing people for thoughts alone. Society demands that we have something more.

B. MPC attempt §5.01

1. Two elements for attempt (Note: Don’t confuse “intent” with “motive”)

a. Purpose is to commit offense; and ( (intent mens rea)

b. Conduct constitutes a “substantial step” towards the offense. ( (actus reus)

C. 6 stages of the commission of a crime

1. Conception of idea (no attempt)

2. Evaluation of idea (no attempt)

3. Formation of intent to commit crime (no attempt)

**People usually not punished at this point. Thoughts alone not attempt.**

4. Preparation of crime (this can be the 1st step, but courts are split)

5. Commencement of crime (Probable substantial step, but what about abandonment?)

6. Completion of crime (Attempt already passed)

D. Mens rea requirements

1. The defendant must have intent to commit the crime (common law).

a. B charged w/attempted murder for pointing gun at C, and discharging it. Indictment does not allege B’s intent to kill C. No attempt since B does not have requisite mens rea (i.e., intent to kill).

2. Defendant must perform acts with the specific intention of committing the substantive crime (i.e., attempt is specific-intent crime, even if target crime is general-intent crime).

3. No attempt to commit a crime requiring a lower mental state than intent, such as recklessness or negligence.

· No attempted involuntary manslaughter, for example, if C drives a car with faulty brakes, and nearly runs over a pedestrian. C either reckless or negligent, but does not have the intent to kill pedestrian.

4. MPC mens rea

a. Purpose: person guilty if her purpose is to cause the result that would constitute a substantive offense.

E. Actus reus (tests)

1. Last Act Test

a. Criminal attempt only occurs when person performed all acts that he believed necessary to commit the target offense. For instance, X only guilty of attempted theft of painting when he removes painting from wall.

b. Most modern jurisdictions don’t require that this last step be performed, but that an attempt occurs at least by the time that it reaches this final step.

2. Proximity Test

a. No attempt until D has it within his power to complete the crime almost immediately.

· Example: B guilty of attempted robbery if he had victim in view, and had his hand on her purse.

· Contrarily, no attempt when 2 men trick victim to withdraw money from his account, but are arrested before victim actually withdraws money.

b. Dangerous Proximity test

· ( is dangerously close to completing the crime.

· Contrast w/ People v. Rizzo where defendants drive around looking for victim Rao in order to steal large amount of money from him, but are unable to find him. Police arrested defendants before finding Rao. Court overturned attempt conviction since defendants never came dangerously close to completion of crime.

3. Unequivocality Test

· Attempt does not occur until defendant’s actions unequivocally manifest his criminal intent.

· Can’t be any doubt about the defendant’s intent. Intent must be clear and unambiguous.

· D must have commitment to complete the criminal act. 

4. MPC “substantial step” test §5.01(1)(c)

· Hybrid of proximity and unequivocality tests above.

· Conduct meets attempt requirement if there occurs “an act or omission constituting a substantial step in a course of conduct planned to culminate D’s commission of the crime.”

· Test alone will not suffice; must strongly corroborate actor’s criminal purpose.

· Examples given by MPC §5.01(2) (a-g) include: 

1) Lying in wait, searching for or following the contemplated victim of the crime. Contrast with Rizzo above.

2) Enticing or seeking to entice victim to go to the contemplated place of crime.

3) Reconnoitering the contemplated place (i.e., “casing the joint”).

4) Unlawful entry of a structure, vehicle, or enclosure contemplated for the crime.

5) Possession of materials to be used for crime that are designed specifically for such unlawful use (i.e., burglary tools).

6) Possession, collection, or fabrication of materials to be employed in commission of crime (e.g., would-be arsonist collects combustible material and arranges them to be lit at later time).

7) Soliciting an innocent agent to engage in conduct constituting an element of the crime. Don’t confuse with criminal solicitation. [Example: B gives ticket stub to C to pick up laundry from cleaners, but unbeknownst to C, B stole the ticket. B guilty of attempted larceny, not solicitation.]

F. Defenses

1. Abandonment/Renunciation of purpose

a. Reasons for recognizing this defense

· Encourages desistance. People will stop short of committing the actual crime

· Shows lack of dangerousness. Only want to lock up dangerous criminals

· Lack of intent to carry through (mens rea issue). If D abandons, he might not have requisite mens rea for target crime, and even if he did, abandonment negates the mens rea.

b. Reasons for not recognizing defense

· Has little, if any, deterrent effect.

· Dangerousness. Just because D not dangerous in this particular instance does not mean that he is not dangerous overall.

c. MPC accepts the defense §5.01(4)

· “Affirmative defense if one abandons his efforts to commit a crime, or if he otherwise prevented its commission.”

· However, abandonment must be voluntary

d. Voluntariness requirement

· Universally accepted. Threat of apprehension ( voluntary abandonment

· Must be of criminals own volition

· Postponement for a better time ( abandonment

· Dissuasion by victim not abandonment since D did not choose to quit his efforts. Rather, victim influenced him to stop.

e. Time factor for abandonment

· Sensible approach: D can stop even if he has committed the “last act.” For instance, X wants to burn down building, so he sets his charges and lights the fuse (last act). However, he changes his mind, and stamps out the fuse.

· Nevertheless, if defendant puts forces into motion that cannot be stopped, then no abandonment. (E.g., X shoots at Y, but misses. X can’t stop the bullet, so no abandonment at this point)

f. Remember: Common law does not usually recognize this defense. Only MPC, so be careful in analysis

2. Impossibility (3 kinds: factual, true legal, and hybrid)

a. Factual impossibility

· One’s intended end constitutes crime, but he fails because of an attendant circumstance unknown to him, or beyond his control thwarts his plan.

· Example: B tries to pick C’s pocket, but the pocket is empty. It is factually impossible to pick an empty pocket.

· Almost never successful as a defense because, had the facts been as B believed, B would have committed the crime. Thus, had C been carrying money in his pocket, B would have successfully picked the pocket.

· Other examples: X points gun at Y and pulls the trigger, but the gun does not go off because, unbeknownst to X, the gun is not loaded; X tries to rape Y, but cannot because he is impotent; X tries to poison Y with a bottle labeled “strychnine,” but the bottle really contains sugar.

· In all examples, X guilty because if facts had been how he thought they were, he would have completed the crime. X acted manifestly dangerous in all situations.

b. “True legal” impossibility (Good defense at common law)

· In essence, person performs a lawful act with a guilty conscience. One is mistaken about how the offense is defined.

· Example: X throws a bundle of Hatch chile into the garbage, thinking that it is a crime to do so. However, throwing away chile is not a crime, so X not guilty of anything.

c. Hybrid Legal Impossibility

· Example #2 (People v. Jaffe): D intends to buy goods he believes to be stolen. In fact, the goods are not stolen. D makes the purchase, and is arrested and convicted for attempted purchase of stolen goods. The conviction is overturned because it is not a crime to purchase goods that are not stolen. 

· Most jurisdictions would reject this defense since their goal is to deter dangerous activity. A defendant who believes that he is breaking the law (but cannot for legal impossibility reasons) is, at least, as dangerous as one who fails attempt for other reasons.

d. MPC view §5.01(1)(a) makes it an attempt to “purposely engage in conduct that would constitute the crime if the attendant circumstances were as D believed them to be.” Purpose is to eliminate the defense of impossibility in all situations. (Criticism of this view: likelihood of prosecuting innocent people, and punishes evil thoughts alone.)

IX. Accomplice liability

A. General principles and definitions

1. Person is an “accomplice” if he intentionally assists another to engage in criminal activity. [Derivative in nature: principal’s acts become those of his accomplice. Latter derives liability from the former.]

a. “Assist”: aiding, abetting, encouraging, soliciting, advising, and procuring the commission of the crime.

b. The actus reus is to contribute to the crime in some manner.

c. Words may be enough if they are encouraging in nature. 

d. However, mere presence not sufficient, unless purpose is to encourage the commission of the crime. Neither is failure to intervene, unless one has a legal duty to do so in the particular situation (e.g., mother cannot stand by and watch a man beat the crap out of her child).

2. Principal in 1st degree

a. At common law, this is the person who performs the actus reus of the crime. If B & C plan to kill D, and B pulls the trigger, then B is principal in 1st degree.

3. Principal in 2nd degree

a. Person, who is present at crime scene that aids and abets principal in 1st degree, but does not perform any acts that constitute the actus reus.

b. In above example, C is principal in 2nd degree. In addition, if C acts as a lookout, then he is constructively present at the scene and still 2nd degree principal.

4. Accessory before the fact

a. One who is not present at the scene, but helps principals to prepare. 

b. Example: Mr. Bigg, the “brains” behind the operation, formulates the plan, but does not go along with B and C.

5. Accessory after the fact

a. Person who does not participate in the crime, but who furnishes assistance to the principals afterwards in order to prevent their capture or arrest.

b. Example: Mrs. Bigg is accessory after the fact is she hides B and C in her basement to escape police detection.

6. Virtually all states have abolished #2-4 above. 

a. Principal in 1st degree = principal

b. Principal in 2nd degree & accomplice before fact = accomplice

c. Relationship between the two called “complicity”

B. Types of assistance

1. Assistance by physical conduct (easiest one to comprehend)

a. X holds up bank while accomplice, Y, drives the getaway car.

2. Assistance by psychological influence

a. Accomplice Y encourages, solicits, or incites X to commit the crime.

b. While mere presence not enough for complicity, Y guilty if he intends to help X carry out the crime. Thus, presence + very little else = accomplice liability. 

· However, if Y’s help is unnecessary, or if X is not aware of Y’s intent to help, then Y probably not an accomplice.

· Thus, presence + prior known agreement to assist = accomplice liability

3. Assistance by omission

a. Legal duty must exist (e.g., parent-child duty)

b. If X beats Y’s child, but Y does nothing to help her child, then Y guilty as an accomplice because she has a duty to act on behalf of her child.

c. No duty = no accomplice liability. 

C. Doctrine of Causation (Aid not necessary, but accomplice still liable)

1. A secondary party is accountable for the conduct of the primary, even if assistance was causally unnecessary to crime

2. D guilty even if, but for his assistance, C would have committed the crime anyway.

3. State ex rel. Attorney General v. Tally: X seduces D’s sister-in-law. Her brothers pursue X to another town. One of X’s relatives sends X a telegram to warn him of pursuit. D sends his own telegram, ordering telegraph operator to cancel 1st telegram. Brothers catch up with X, and kill him. D liable as accomplice since his actions, if carried out, made it easier for brothers to carry out the killing. Irrelevant that killing would have happened with or without D’s help.

4. However, no attempted aid allowed at common law. Person must actually assist the principal.

a. MPC Exception §2.06(3)(a)(ii): The Code does make an accomplice out of the person who attempts to aid the principal.

D. Mens rea

1. In general, defendant must intend to encourage or assist, and he must intend to bring about the principal’s criminal act.

a. Must have purpose to further the crime. 

b. Knowledge not enough w/o intent. If D knows that X will commit crime, but does not intend to help, then D not an accomplice. MPC §2.06(3)(a) demands purpose.

2. Mens rea of underlying crime. Courts usually hold that D have the same mens rea for the crime committed by the principal. A defendant with an ulterior motive might not be held liable as an accomplice.

a. D intends to trap the other party, not to help with the crime.

b. Wilson v. People: D discovers his watch is missing. He accuses X of taking it, but X denies it. Both then agree to pull off a heist. D boosts X through window; while X is inside building, D calls the police. Both arrested, and D charged as accomplice. Conviction overturned because D did not have criminal intent; instead, he intended to get even with X for taking the watch.

c. Be careful here: Mere intent to trap not always sufficient. If D’s scheme to trap X was to encourage X to murder Y, then no defense for D.
3. Exceptions to mens rea requirements

a. Results are “natural and probable.” Also termed as “naturally foreseeable”

b. Example: C goes into store to rob it while B remains outside. C is unarmed. When C enters, however, storeowner surprises C. Quickly, C grabs gun, and wounds storeowner. B convicted as accomplice to both burglary and attempted murder since the murder attempt occurred during the burglary.

4. Must be common purpose between primary and the accomplice. Must be a nexus between the two.

E. Guilt of the principal

1. Principal must be guilty of the crime in order for his accomplice to be accountable.

a. Note: principal need not be convicted in order for accomplice to be liable. For instance, if B is charged as an accomplice to C’s crime, but C is never brought to trial, B can still answer for his part in the crime.

b. However, if C is acquitted at trial, B will generally also be acquitted.

2. Principal w/o required mens rea.

a. Accomplice cannot be convicted if principal does not have requisite mens rea.

b. State v. Hayes: X and Y agree to burglarize a store. X opens window, and helps Y climb through it. X never enters the building. Unbeknownst to X, Y does not intend to steal because he is related to storeowner. In fact, Y means to trap X. Court holds that X not an accomplice because Y (principal) did not possess mens rea intent to steal.

c. MPC §5.01 (3) would make X above guilty under attempt theory since X’s conduct establishes complicity.

3. Use of innocent agent (i.e., guilty accomplice/innocent principal)

a. MPC §2.06(2)(a) makes it possible for an accomplice to be transformed into a principal.

b. One is liable for the acts of another when “acting w/ kind of culpability sufficient for crime, one causes an innocent or irresponsible person to engage in such conduct.”

c. Example: D forces his wife, against her will, to have sex with C, after duping C into believing that he had wife’s consent. C is innocent instrument, so no conviction. On the other hand, D is guilty of rape, although he never sexually penetrated his wife, because D used C as a means to his criminal ends. 

F. Withdrawal by the accomplice

1. Gives accomplice the chance to change his mind.

2. Accomplice must make his intentions clear to the principal.

3. Withdrawal can be made if accomplice warns authorities before the commission of the crime. MPC §2.06(6)(c)(ii)

4. Withdrawal does not require that crime be thwarted.

a. If B tells C that he will not go along with C to murder D, B successfully withdraws even if C ends up killing D anyway.

5. However, withdrawal must be voluntary

a. Fear of capture or detection not enough to be voluntary

b. Accomplice must reach decision by his own volition.

G. Solicitation

1. Definition: Solicitation occurs when one requests or encourages another to perform a criminal act

a. The second party need not agree to crime for solicitation to exist. Asking is enough.

b. In addition, no overt act required for solicitation.

c. Finally, solicitation need not be corroborated, unless specified in statute.

2. Mens rea

a. Solicitor must intend to induce solicitee to perform the crime.

3. Defenses

a. Renunciation: MPC allows renunciation if defendant prevents commission of the crime.

b. Impossibility: not a defense. Irrelevant that, unbeknownst to solicitor, the facts are such that solicitee could not commit the crime. Looks to solicitor’s belief. 

H. Post-crime assistance (accessory of the fact)

1. One is accessory after the fact if he knowingly gives assistance to a felon, for the purpose of helping the felon to avoid capture

a. Note: Accessory not guilty of original felony, but rather his own distinct offense.

2. Elements of offense

a. A felony must have been committed

b. D must be aware of felony. Mere suspicions not enough.

c. D must know the felon personally, or at least know his identity. X finds a knife and wipes off the fingerprints. Unknown to him, Y used the knife to kill Z. If X does not know Y, then X probably not guilty as accomplice. [Same result if X not aware of Y’s crime. X just finds knife, but has no knowledge of original felony. See (b) above]

d. Finally, accessory must take affirmative steps to hinder felon’s arrest.

Page 26 of 26

