Gomez-Criminal Law Fall 2003

TOC:

· MPC pages 1-5

· Common Law pages 6-12

· Conspiracy page 13

· Complicity 14-16

MPC ATTACK

AR→MR→Causation/Result=BARD for conviction

Actus Reus—physical act

· ∆ wants to argue involuntary if applicable

· ∏ wants to prove that it is voluntary

· does not accept involuntary acts, reflexes or convulsions, bodily movement during sleep, hypnosis (not most states) and movement not a product of effort or determination

Causation

· links AR→Result

· shooting or stabbing…ends in the result

· but-fors only, proximate cause is linked to culpability

· conduct is the cause of the result when

· it is a but for prior to result and fits into the culpability analysis

· P/K/R/N—does not have to be intended target and must have foreseeable result

· Brackett breakdown

· 85 yr old rape victim dies from choking on food

· P-∏ will argue he meant for her to die, ∆ choking death is too far removed from his actions

· K—same

· Recklessness—certainly his actions were in clear disregard for her life and no law abiding person acts this way

· N—he should have known that an 85 yr old would die

· Close analysis to CL

MR –mental portion 

4 elements of culpability and applies to each element of the crime

P-K-R-N each with applicable charges going top to bottom

Murder can be Purposly, Knowingly, or Extreme Recklessness

· P—conscious object to kill and aware of the circumstances

· ∏ will argue with whatever supporting facts that the ∆ acted w/ P

· ∆ will re-butt with cloudiness of facts is applicable, 

· was the ∆ unable to form the intent 

· ∏ rebuttal will argue what he was able to do and lead to formation of intent

K—awareness that result was certain or nearly certain

· ∏ will argue the action nearly guarantees the result

· ∆ could not form intent

ER-∆ should be aware of the substantial and unjust risk and that is was a substantial deviation from what the law abiding citizen would have done (S&O)

· ∏ will argue with facts that he knew his actions were life threatening and that no law abiding person would act the same

· further breakdown facts into subjective and objective

· ∆ will usually have to concede the risk, but use factors, like intoxication to negate the risk

Manslaughter—either reckless or EMED

· is evaluated from the viewpoint of a reasonable person in the actors position in the situation as he believed them to be

· this is a defense that mitigates a murder charge (Affirmative)

· what facts apply to the defense of EMED, drinking fighting any highly emotionally charged events (S)

· how would the reasonable person respond to this situation using the context of the situation

· ∏ will use the facts to show purpose or knowing or even ER (control)

· no personal idiosyncrasies apply to the reasonable person; i.e. bad temper

· ∆ will want to broaden out the reasonable person—Goetz gets to apply the reasonable battered citizen

· Simple recklessness (if EMED doesn’t fly)

· ∏ will use facts to enforce the disregard and objective

· ∆ will use facts to negate MR some how

Negligent Homicide

· any killing with negligence, only have to show that a reasonable person should have been aware of the risk

· ∏ fighting and stabbing to the RP is pretty straight forward

· ∆ pretty tough to counter, no subjective content

· Hernandez: not guilty b/c charge contained no subjective view of the crime, ∏ should have argued at least recklessness so his stickers were allowed

Defenses

· Failure of Proof

· Negates one of the elements of the crime

· Involuntary act (AR), Mistake (MR), HoP and provocation (MR) voluntary intox (MR), causation (result)

· HoP--∆ will need to show doubt in MR and must raise doubt in the objective prong as well (RP would act this way)

· Affirmative Defenses

· Arises after ∏ rests

· Agrees that elements are there but should not matter

· Burden is switched to ∆ to prove by a preponderance of the evidence

· Self defense and insanity, HoP (minority CL), must show by PoE

· Justification

· Agrees that crime was committed but is somehow justified

· Self defense is justified b/c we want people to defend themselves against deadly force

· Excuse

· I did it, but should be excused for some reason

· Will excuse person, but not conduct

· HoP, insanity, voluntary intoxication

Self Defense—set up in two sections one addressing the sub element, the second the objective element

· Not justified unless actor believes that force is necessary to protect against death, SBI, rape or kidnapping 3.04

· Can not be reckless or negligent in the act (kill someone else while you are at it) if you are then you are up for manslaughter or neg. homicide 3.09

· Contains same elements of CL subjective (timeliness and proportion), objective (reasonable person), retreat and aggressor

· Voluntary Intoxication

· Effects to MR are real so ∏ must argue that there is enough evidence of intentional action before and after

· Is a defense when it negates MR except in R or N because getting voluntarily intoxicated is inherently R or N.

· P or K question of intent goes to the jury

· If facts allow, charge with R or N (manslaughter or Neg. Hom) so it doesn’t have to be argued.

Insanity—affirmative test

· MPC test

· Uses appreciation instead of knowledge

· Cognition and volition

· Jurisdictions can pick b/tn wrongfulness and criminality 

Felony Murder

· MPC limits FM; robbery, rape, arson, burglary, kidnapping or felonious escape
· Assumes that there is a minimum of ER during the commission of the felonies (minimum MR for MPC murder)
· ∆ will present felony as having lesser MR than ER to escape FM
Rape

· Theories are very old school and really don’t apply today, MPC was made prior to legislative revolution

1. MPC

a. Man has sex with a woman

b. Not a wife

c. By compelling submission by

i. Physical force

ii. Threat of 

1. immanent death

2. severe bodily injury

3. extreme pain

4. kidnapping

d. forms are graded based on severity of injury & prior relationship

Attempt 

· Unlike CL, MPC punishes attempt the same as the completed crime

· MR of attempt

· Intended the AR (pulling the trigger)

· Had P or K with regard to the target crime

· MPC § 5.01 (1) Person is guilty of attempt if with acting with the culpability required of the target crime he

·  (a); purposely engages in conduct that would constitute the crime if attendant circumstances were as ∆ believes them to be

· Conduct crime for MPC

· MPC § 5.01 (b): when causing a result is an element of the crime, ∆ does or omits something with the purpose of causing the result
· similar to SI in intending the result
· MPC § 5.01 (1)(c); if the act or omission takes a substantial step toward completion of the crime
· Similar to SI to act

· Cannot punish for attempt if the result is accidental: no underlying attempt charge for negligent homicide b/c there was no MR to commit and accident
· AR of attempt (sub § C)
· Substantial Step test; 4th of 4 AR tests

· ∏ friendly, most commonly used, but not majority used

· step must strongly corroborate the MR argument (incorporates MR into AR test)

· lying in wait, searching for victim, enticing victim to go to place of planned commission, possession of materials, solicitation of agent
· Impossibility

· Legal is a defense

· Hybrid and factual never a defense But-for interruption test

· ∆ would not have stopped commission but for the involvement of others (police)

· focus on mental state; would ∆ have completed the offense or had a change of heart prior to completion

· objective inquiry→would ordinary person have voluntarily stopped
· enough done to corroborate MR
· criticized by MPC
Conspiracy

· Pinkerton Doctrine is thrown out by MPC

· Punishment  is graded at the 1st degree of the target offense

· MR is purpose

· Generally the same as CL

Complicity/Accomplice Liability

· Only real difference from CL is MPC uses aid instead of assistance

· AR

· Physical

· Psychological 

· Omission

· Presence is not aid

· P must actually be assisted by aid

· § 2.06 (2)c analog to CL doctrine of complicity

· a person is legally accountable for the conduct of another person when: he is an accomplice of such other person in the commission of an offense

· MR

· depends on whether result or non-result crime

· RESULT--§2.04 (4) ∆ must have minimum MR required for crime 



(maj. CL)

· NON-RESULT--§2.06 (3) must have purpose with respect to target crime regardless of MR for that crime (Min. CL)

Common Law Attack

Common law murder is the taking of a human life with malice aforethought

∏ must prove BARD

∆ must show reasonable doubt to any element of offense

· 4 parts of malice aforethought

· intent to kill—knowledge that death will result even if there is no desire

· intent to cause severe bodily harm

· killing with a depraved heart (A&M murder)

· killing during the attempt or commission of a felony

· Actus Reus—the physical act, excusable or mitigated if involuntary or unconscious

· ∏ will argue with facts that act was voluntary

· ∆ if able will say that act was involuntary or unconscious

· FoP defense that attacks AR is involuntary act

· Causation and Result (make sure is applicable to question, if not mention and move on)

· Link b/tn AR an R

· The shot lead (causation) lead to the death (result)

· Only analyzed in result crime

· 2 elements

· actual cause (but-for cause)

· necessary, but not sufficient to show causation

· no limit to this group

· proximate cause (legal cause)

· from pool of but-fors

· follows actual causes, precedes result

· intervening causes

· but for b/tn proximate cause and result

· includes

· behavior of victim

· intervention of other actors

· acts of god

· 4 factor to help find P/C

· ∆ plays a minor role compared to other actors

· foreseeability of part of ∆

· a purposeful ∆ is more likely to be p/c than a reckless ∆

· intervention of other actors 

· Mens Rea—mental elements of crime

· FoP mistake defense attacks MR

· Not generally accepted defense unless

· ∆ mistakenly, but reasonably believes conduct to be legal

· misunderstanding based on official but erroneous interpretation of law

· lack of fair notice

· General intent—statute does not specify MR only a blameworthy state of mind; would theoretically comparable to a MPC R or N

· There are no attendant circumstance

·  Mistake is honest and reasonable (sub and obj)

· Specific intent—MR is laid out in statute (intent to sell, rape, etc); comparable to MPC P or K

· Contains bad act not part of AR

· Mistake is honest, but must do element analysis to see if MR is negated

· APPLY 1 OR 2 SENTENCES TO THIS IN EXAM EITHER SI OR GI AND WHY

· Common Law murder—review of elements of possible charges

· Murder 1 is WDP willful deliberate and premeditated

· MA is intent to kill, having the knowledge that death will occur

· CL has 6 ways to see if act is premeditated

· Want of provocation of deceased

· ∆ conduct and statements before and after

· threats and declarations before and after

· ill will or bad past b/tn parties

· lethal blows after vic is rendered helpless

· brutal (nature and #of wounds)

· can premeditate in any amount of time

· ∆ will argue try to create reasonable doubt in some way

· ∏ will argue the counter

· Schrader stabbed 51 times and showed premeditation

· Murder 2

· WDP not involved

· ∏ must prove intent (pointing a gun is intent)

· ∆ argues that there was no intent

· best ∆ hope is to somehow mitigate the charge

· Depraved heart/ A&M heart

· Extreme recklessness/homicidal risk

· No particular excuse or defense

· Must prove objective and subjective prongs

· Was the ∆ reckless in his action and is there a grave risk to human life

· Manslaughter—intentional homicide committed in the heat of passion with adequate provocation

· Must have HoP, with adequate provocation with no reasonable cooling off period and a causal connection b/tn the provocation, passion and homicide

· Subjective

· Was it honest?  Was there time to cool off? Was the victim the provocateur? 

· Objective—would the reasonable person be provoked by the same action?

· Camplin is key case—teen is raped and taunted and kills attacker

· The gravity of provocation (relevant traits must be imported into the RP)

· ∆ will want to expand the RP (the more the RP is like ∆ the better the chance to find that he was objective)

· ∏ will want to narrow it

· Adequate provocation recognized

· Aggravated battery or assault, mutual combat illegal arrest, observation of spousal adultery, battery of a close relative

· Inadequate provocation

· Trivial battery, learning of spousal adultery, sexual infidelity of non-spouse, words

· Camplin allows words to be evaluated in the realm on RP 

Defenses

· Failure of Proof

· Negates one of the elements of the crime

· Mistake (MR), Involuntary act (AR), causation (result), HoP and provocation (MR, majority) voluntary intox (MR)

· HoP--∆ will need to show doubt in MR and must raise doubt in the objective prong as well

· Affirmative Defenses

· Arises after ∏ rests

· Agrees that elements are there but should not matter

· Burden is switched to ∆ to prove by a preponderance of the evidence

· Self defense and insanity, HoP (minority), must show by PoE

· Justification

· Agrees that crime was committed but is somehow justified

· Self defense is justified b/c we want people to defend themselves against deadly force

· Excuse

· I did it, but should be excused for some reason

· Will excuse person, but not conduct

· HoP, insanity, voluntary intoxication

Self Defense—when a non aggressor is justified in using deadly force against another if he reasonable believes that such force is necessary to protect himself from immanent deadly force by the aggressor.

· Victim is aggressor, ∆ non aggressor

· 5 elements show self defense

· necessity—immanently necessary (time element) ∆ must have used force at that moment (S)

· proportionality—the ∆ act must be in proportion to the force used by the aggressor (you cannot shoot someone who slaps you) (S)

· reasonableness—must have reasonably believed that the threat was immanent (what traits do we import into the RP) (O)

· non-aggressor—Peterson, cannot start the incident and then claim self defense, positions can flip

· retreat—must have had no safe escape route

· castle and work exceptions

· ∏ will argue that one of these is not in play

· Imperfect self-defense (any SD argument needs to involve ISD in some form)

· Mitigates to lesser charge usually manslaughter

· The reasonable belief is there but there is recklessness or negligence

· Shooting into a crowd at one person, not waiting to see how situation unfolds, if ∆ mistakenly believes that V is using deadly force

Voluntary Intoxication

· Any substance that puts you in an altered state of mind

· FoP attacking MR (cannot form intent)

· Can also be used to attack AR (too high to be conscious of the act)

· To get around the real effects of intoxication ∏ will need to use the facts and the rationality before and after the act to show that ∆ was conscious and able to form intent

· Majority rule

· Specific intent is accepted and it goes to the jury

· General intent is not accepted

· Short—under CL he should have received a jury instruction as to intoxication (MR)

· Minority rule—never a defense

Insanity

· Affirmative defense that must show by PoE

· Unlike SD this excused defense does not result in exoneration, but in civil commitment, the time can be longer or shorter

· Cognitive—problem with perceiving reality

· Volitional—problem with controlling conduct

· 5 rules

· M’N rule (cognitive)

· Irresistible impulse rule (adds volition)

· Durham test (must be a produce of mental illness)

· **MPC**

· ∆ is not responsible if he lacks the capacity to appreciate the criminality (wrongfulness)  of his conduct or is unable to conform his actions to the law

· stresses appreciation instead of knowledge for cognitive end 

· volitional is inability to conform actions to law

· Wilson

· Criminality is objective, external to ∆

· Wrongfulness is subjective

· Conn. Adopts a subjective objective standard

· ∆ wants subjective

· ∏ wants objective

· Federal test

· Must prove CCL Clear and convincing evidence

Felony Murder


See general outline

Rape

2. contemporary common law

a. MR of recklessness (general intent)

i. Mistake is honest and reasonable 

b. AR of penetration (for highest gradation)

c. Attendant circumstances

i. Force or threat of force

1. objective in Majority CL (would a reasonable woman have stopped resisting)

a. what circumstances do we include (prior relationship)

2. but resistance may be a proxy of force

3. one argument is that without consent penetration itself is sufficient force, but only in Minority CL

a. against her will/without consent

· we’re looking at this from the reasonable man’s perspective—would he have realized she wasn’t consenting to that particular sexual act

· CL general intent crime

· A mistake defense requires that the mistake be honest and reasonable regarding consent

· It may all come down to how the V communicated her resistance to ∆

· Question of honesty weeds out liars

· Reasonableness looks at if the mistake could have been made by a reasonable person 

· Attempt Liability 

· Merger rule→cannot be held liable for actual offense and attempted offense→lesser punishment in attempt
· 2 step process in CL

· ∆ intended AR→pulling the trigger
∆ had specific intent as to the underlying crime (CL)

· result crimes: did ∆ intend the result

· conduct crimes: some jurisdiction allows for the SI to transfer to the attendant circumstances (did ∆ intend not to have consent)

· hard to prove, but possible

· other jurisdictions do not apply the SI to attendant circumstances making the attempt easier to prove

Actus Reus

· 1-3 of 4 tests

· physical proximity test

· Acted to complete target offense; commencement of the consummation of the underlying offense (started to act)

· NM rule

· ∆ favor; hard for ∏ to prove BARD

· distance is not the only factor to consider

· close enough test (∆ is close to completion)

· dangerous proximity test

· Physical proximity (crime is about to be committed)

· Seriousness of crime (what social harm is about to result?)

· Attempted murder is higher that attempted grand theft auto

· Seriousness of the crime may allow for earlier intervention of law enforcement

· Close enough test

· Probable desistance test

· But-for interruption test

· ∆ would not have stopped commission but for the involvement of others (police)

· focus on mental state; would ∆ have completed the offense or had a change of heart prior to completion (how close was he to completion) it seems the further away the easier to prove he would have stopped

· objective inquiry→would ordinary person have voluntarily stopped
· enough done to corroborate MR
· criticized by MPC
· Impossibility

· Legal is always defense

· Hybrid is defense only in majority

· Factual is never a defense

Conspiracy

· AR is the agreement

· Overt act can be any act legal or not that is in furtherance of the conspiracy 

· Attendant circumstances

· MR 

· Specific intent towards AR

· Specific intent towards the target crime

· Pinkerton Doctrine (majority and federal law)

· Basically says that under these circumstances an co-conspirator can be held liable for the crimes of any of the group if:

· Must be party to the agreement

· And when the crimes are within the scope of the agreement or are reasonable foreseeable given the agreement

Complicity/Accomplice liability

· AR

· ∆ actual assistance to P

· physical, conduct that constitutes assistance (giving P the weapon, look-out, getaway guy) remember the small stuff (opening a window for someone to crawl through)

· psychological influence—encouragement or cheering; any form of support (employer covering for an employee who has been encouraged to commit a crime)

· omission—failure to act when there was a duty (mother is accomplice when she allows someone to beat her child)

· employer/employee, husband/wife, captain/seaman

· statutory

· enforceable K

· voluntarily assumes care

· mere presence is not assistance

· assistance can be very small, but significant

· assistance must be actual; P must have been helped by assistance

1. MR 

2. majority common law—∏ must prove BARD that ∆ had 2 mental states

a. assistance was intentional (inferred from AR) ∆ has burden to argue accident (will argue that it was not intended) (specific intent w/ respect to ∆ assistance of P conduct)

b. ∆ has at least the minimum MR required for P crime

i. varies on MR of related crime (SI or GI)

ii. MR 2 is almost always inferred from MR 1

· Involuntary msl—must prove that ∆ was reckless in assisting the P; you do not have to show that the ∆ intended P to commit Invol. MSL
2. Minority common law—∏ 2 mental states BARD

a. Intentional assistance

b. ∆ intended that P commit the target crime (SI  re: target crime)

i. this is a higher ∏ hurdle

ii. ∆ friendly, easier w/ non result crime

Complicity

Application and 3 jurisdictions

Terminology

· Murder or crime X through the complicity theory

· Opposite of conspiracy and attempt

· Complicity is not a crime separate from what the P is charged with

· Use accomplice or complicity only 

· Designate perp. (p) different from (p) for ∏

Actus Reus

· Assistance (CL) or aid (MPC) think of the two as the same

· Physical—remember the small stuff; opening a window to allow burglar in 

· Psychological—cheering, encouragement, any type of support

· Omission—parent/child; contractual duty; looking the other way when there is a duty; not locking up the bank at the end of the day when that is your job

· Old discussion of omission on original AR lecture

· Presence is not assistance

· Does not have to be a but for cause; just made the crime easier

· Must be actual; robber goes through door when you left the window open for him

Mens Rea

· Majority CL

· Specific intent for the assistance

· Usually inferred by ∏, ∆ will argue this at times (this was an accident, I didn’t intend this to happen)

· Must have MR required for the crime

· Usually inferred from the above MR

· Involuntary msl—must prove that ∆ was reckless in assisting the P; you do not have to show that the ∆ intended P to commit Invol. MSL

· Minority CL

· Same as above

· Specific intent to commit target crime regardless of the MR for the crime itself

· Much harder for ∏, ∆ friendly

· MPC

· Result crime: MR required for the crime (Maj CL)

· Non result: must have purpose in MR for the defining characteristics of the crime

Things to memorize: MPC mens rea



AR tests for attempts



Insanity tests



Pinkerton Doctrine

Conspiracy Outline

Very similar to attempt, but with a few differences:

· Requires 2 people in agreement

· Overt act can be very early in preparation and only 1 ∆ needs OA

No attempted conspiracy to commit X or conspiracy to commit attempted X

Like attempt, conspiracy:

· Converts target crimes from general to specific intent

· Defenses like intoxication don’t apply

· Cannot apply to accidental result crimes

Policy:

· Prevention of social harm

· Group crimes are more blameworthy because

· They are more likely to be completed

· More likely to be ambitous

· More crimes are likely

· Abuse of ∏ discretion is more likely

· Evidence is usually circumstantial

· Constitutional issues:  freedom of speech/fair trial

Grading:

· ∆ can get both conspiracy and target crime if completed or attempted crime if not complete ( no merger rule)

· may be punished at the same level as target crime, but in most states punished at a lower level, dependant on the severity of target crime

Because evidence is usually circumstantial and agreement is often implicit, think about who is on the jury (or appellate court) and whether they like ∆

Actus Reus:

· agreement to commit the crime (crucial part)

· implicit or explicit

· maybe based on circumstantial evidence

· Azim list of ways to prove

· Relationship, conduct, or circumstance

· Association, knowledge, presence and participation

· Direct Sales example

· Knowledge of co-conspirator’s intent combined with encouragement shows agreement especially with a stake in the venture

· Knowledge isn’t sufficient here

· Lauria

· Lauria

· Can infer agreement (intent) from knowledge only if underlying crime is a felony (prostitution and answering service)

· Cook

· Association and knowledge aren’t proof enough especially when the crime does not involve prior planning (attempted rape)

· Here there was no showing of advance knowledge

Overt act

· Can be very early in preparation

· Only 1 person has to do the OA

· OA need not be illegal

Attendant circumstance

· Between 2 people

· If ∆ and other (undercover cop) agree there is no conspiracy…only one of them actually agreed to do anything

Mens Rea

· MPC requires purpose

· Specific intent for AR (agreement above)

· Once proven this is given

· Specific intent to commit the underlying crime

· Easy to prove once agreement is shown

· Uses same facts as used to prove agreement, but need to be restated in exam

· Remember as with attempt crimes:

· There is no conspiracy for accidental result crimes

· There can be conspiracy for a non-result crime but ∏ must prove ∆ intent to commit the crime

· What is the essence of the crime

· Did ∆ intend to commit the crime

Pinkerton Doctrine

· Majority common law rule, federal rule, rejected by MPC

· If ∆ is party to the conspiratorial agreement (AR1)

· Think carefully how ∆ and ∏ want to define the agreement

· Is it ongoing or one-time (broad or narrow)

· How specific is the underlying crime

· Then ∆is criminally liable for all substantive crimes in furtherance of that agreement when either

· Crimes are in the scope of the agreement

· OR crimes were reasonably foreseeable given the agreement (objective)
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