Con Law

I.
NATURE AND SOURCE OF SUPREME COURT AUTHORITY

A.
The Source 

1.
The Constitution – Art. III lacks the detail that the first two have.  It provides:

a.
Section 1 – Vests the judicial power of the U.S. in one supreme court, “and in such inferior courts as Congress may from time to time ordain and establish.”  It also provides for lifetime tenure and a constant salary for the judges.

b.
Section 2 – Defines the jurisdiction of the court and provides that trials of all crimes save impeachment shall be by jury, and in the State where the crime allegedly took place.  Importantly, it uses the language “cases” and “controversies.”  It provides for both original and appellate jurisdiction.  The Supreme Court has jurisdiction in:

i.
Cases arising under this constitution, the laws of the United States and Treaties (appellate).

ii.
Cases affecting Ambassadors and other public Ministers and Consuls (original)

iii.
Cases of admiralty and maritime jurisdiction (appellate)

iv.
Controversies to which the U.S. is a party (appellate)

v.
Controversies between two or more States, (original)

vi.
Controversies between a Sate and a Citizen of another State (original)

vii.
Controversies between Citizens of different States (appellate)

viii.
Controversies between Citizens of the same State claiming Lands under Grants of different States (appellate)

ix.
Controversies between a State, or the Citizens thereof, and foreign States, Citizens of Subjects (maybe original)

c.
Section 3 – Provides guidelines and limits on the crime of treason, and proscribes against blood corruption in all cases and forfeiture, except during the life of the person attained.

2.
Marbury v. Madison (1803) – This case created judicial review, whereby the Supreme Court can declare acts of the Congress which are repugnant to the Constitution null and void.

a.
Facts – At the close of John Adam’s federalist administration, he name several people justices of the peace for D.C.  Then Secretary of  State Marshall (who wrote this opinion!), failed to deliver some of the appointments in time.  The incoming Jefferson administration declined to make the appointments final, and Marbury sought a writ of mandamus to compel Madison, Jefferson’s Secretary of State, to complete the appointments.  He claimed the court had the authority to issue the writ under the Judiciary Act of 1789.

b.
The Judiciary Act of 1789 – This act defines the jurisdiction of the newly-created federal courts, and also provides that “The Supreme Court shall also have appellate jurisdiction from the circuit courts and courts of the several states, in the cases herein after specially provided for;  and shall have power to issue writs of prohibition to the district courts, when proceeding as courts of admiralty and maritime jurisdiction, and writs of mandamus, in cases warranted by the principles and usages of law to any courts appointed, or persons holding office, under the authority of the United States.”

c.
Marshall’s steps in creating judicial review (some are quite attenuated):

i.
Marbury has a right to be judge.

ii.
Where there is a right, there is a remedy, and mandamus is the proper remedy.

iii.
The Judiciary Act of 1789 attempts to give the Supreme Court the authority to issue the writ originally.

iv.
However, Article III of the Constitution delineates between original and appellate jurisdiction, and specifies that the Supreme Court can not issue writs originally.  (Theses last two steps have been characterized as a stretch – Marshall appears to be bending over backwards to get to the next steps).

v.
The Constitution is the Supreme law of the land, and thus a law repugnant to it is null and void.

vi.
It is the providence of the Supreme Court to say what the Constitution means.  THEREFORE:

vii.
The Supreme Court can defeat a law of Congress if it is contrary to the Constitution, and though Marbury has a right and a remedy, the Court is powerless to help him – all the Court can do is invalidate the will of the people and tell Congress it can’t pass certain laws.

d.
A modern application – In Cooper v. Aaron (1958), the Supreme Court reiterated its central role in the Marbury Enterprise.  In that case, State officials in Arkansas claimed that they were not “bound” by the Brown v. Board of Education, and refused to segregate their schools.  In the Supreme Court opinion, signed individually by all nine judges (rather than a per curiam decision), the court told the Arkansas officials:

i.
The Constitution is the Supreme Law of the Land.

ii.
It is the role of the Supreme Court to say what law is.

iii.
Article VI of the Constitution makes the Supreme Law of the Land a binding effect on the States “any Thing in the Constitution or Laws of any State to the contrary notwithstanding.”

iv.
Every state legislator and executive and judicial officer is solemnly committed by oath to support the Constitution.

v.
Tribe notes that a broad reading of this decision embodies two assumptions:

a)
The Court, in rendering a constitutional decision, announces a general norm of wide applicability.  Thus, it is not limited to just the parties before it.

b)
Even more broad is the possible assumption that what the Court says is itself the supreme law of the land.

B.
Limits on the Court’s authority – The Supreme Court only plays a role in constitutional elaboration because it is a court deciding cases.  Limits on its authority come in three flavors:  1) Who may go to court?  2) When can they get a decision?, and  3) What issues are reviewable?

1.
Generally – The textual source for all the doctrines of justiciability, is the “cases and controversies” language in Article III.  A fear that motivates most of these doctrines is the advisory opinion.

2.
Standing – This is the rule associated with the first question – who may go to court? 

a.
Why insist on standing?

i.
Gives motivation to litigate vigorously

ii.
Placates concerns about collusion

iii.
Provides a real factual record

iv.
Avoid excessive litigation

v.
Allows courts to avoid political disputes

b.
There are two types of standing requirements.

i.
Those mandatory requirements of Article III’s case and controversy language.

ii.
Those prudential reasons established by the Court, and alterable by Congress, not to hear a case.

c.
Article III requirements.  To be a “case and controversy,” there must be:

i.
An injury in fact, that is, an invasion of a legally protected interest that is:

a)
concrete and particularized, AND

b)
actual or imminent, not conjectural or hypothetical, AND

ii.
Fairly traceable (causal relationship) to the alleged illegal action, and not the result of an independent action of some third party not before the court, AND

iii.
Likely, as opposed to merely speculative that the injury will be redressed by the relief sought.

d.
Prudential limits.  Often a case will be denied when the litigant:

i.
Presents abstract questions of wide public significance which amount to generalized grievances, pervasively shared and most appropriately addressed in the representative branches, OR

ii.
Rests his claim on the legal rights or interests of third parties, rather than on his own, OR

iii.
Does not present a claim arguably falling within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.

e.
Example 1:  Four types of plaintiffs challenge a zoning ordinance they allege to exclude minorities and low income people.  All four were denied standing.  The first group, low income minorities, were denied standing because they did not allege specific, concrete facts demonstrating that the challenged practices harmed them, and that they would benefit in a tangible way from judicial intervention.  The second group, taxpayers of a nearby town, who claimed that their taxes were higher because their town had to subsidize low-income housing to make up for the neighboring town, because the decision to build low income housing in their town was not the decision of the defendants, and generally a person may not assert the rights or legal interests of others in order to obtain relief from injury to themselves.  The final group, a civic action group with 9% membership in the town in question and who claimed that these members were denied the benefit of living in a racially and ethnically integrated community, was denied standing because they were attempting to raise putative rights of third parties (those excluded minorities).  The final group, a home builders association was denied standing because they did not allege any facts to cause the court to infer that their dispute with the defendant was still in existence (all of their members who build low income housing had not recently tried to build in the city in question).  [Warth v. Seldin]

f.
Example 2:  Plaintiffs challenge a federal regulatory action that they say will endanger certain species abroad.  They say that they have in the past, and will in the future, travel abroad to visit the habitats of these species.  They were denied standing because they produced no facts to support the claim that the harm to them was imminent.  [Lujan v. Defenders of Wildlife]

g.
Taxpayer claims – Generally, being a taxpayer will not grant you standing to challenge an act of Congress or an administrative agency.  However, the Court has carved out a narrow exception for those challenging a federal statute on the ground that it violates the Establishment and Free Exercise Clauses of the 1st Amendment.

3.
Mootness – as with ripeness, this limit to justiciability answers the second question above, namely, when can a person get a decision from the Court?

a.
Generally, a person who clearly had standing to bring the suit when the they first brought the claim may loose standing because events occurring after the filing may deprive the litigant of an ongoing stake in the controversy.

b.
Example:  A person sues a state university claiming that their law school admissions program is racially discriminatory.  However, he is permitted to attend the law school while the case is being litigated, and is in his final year by the time the suit makes it to the Supreme Court.  The Court held that the case is no moot, and the appeal will not be decided.  [DeFunis v. Odegaard]

c.
An exception – a commonly cited exception is when the controversy is “capable of repetition, yet evading review.”  The classic example is Roe v. Wade, where the length of human gestation would forever prevent the Supreme Court from hearing the case on abortion.  This was limited by DeFunis above to cases capable of repetition by that plaintiff.

4.
Ripeness – this more rigid barrier to justiciability is the opposite of mootness, where the appeal is too late.  When a claim is not ripe, it is because it has not yet become sufficiently concrete to be easily adjudicated.  This most of comes up when a party seeks injunctive or declaratory relief regarding the legality of actions they fear may be taken against them.  For example:

a.
Example 1:  In United Public Workers v. Mitchell, the court rejected the plaintiff’s case as non-justiciable.  The plaintiffs challenged a certain provision of the Hatch Act, which prohibited federal executive branch employees from taking “any active part in political management or in political campaigns.”  The plaintiffs asserted that they wanted to act in contravention of the act, but hadn’t yet.  Th court found that the officials charged with enforcing the act had not made a specific threat to punish the plaintiffs, but just a general threat to enforce the act.  The court held that the plaintiffs seemed “clearly to seek advisory opinions upon broad claims of constitutional rights,” and their attack was “really an attack on the political expediency of the [law], not the presentation of legal issues.  It is beyond the competence of courts to render such a decision.”

b.
Example 2:  In Alder v. Board of Educ., the court found a challenge to a New York law designed to eliminate “subversive persons from the public school systems” justiciable. 

c.
Example 3:  In Laird v. Tatum, the court found a lawsuit seeking redress against the Army for allegedly unlawful surveillance of lawful citizen political activity non-justiciable.  It held that the plaintiff’s claim did not present “a case for resolution by the courts because it rested mainly on the challengers’ fear of future, punitive action.”  Furthermore, it relied on speculation that the Army would in the future use this information wrongly.  As such, these fears did not amount to “specific present objective harm,” or “threat of specific future harm.”

5.
Political Question – This doctrine is more amorphous than the others.  Which of the aspects of this doctrine are constitutional and which are prudential is not easy to define.  

a.
The lead case in the modern era is Baker v. Carr, which found the challenge to apportionment in a STATE legislature to be justiciable.  In that case, Justice Brennan articulated the following formulations of the doctrine, which identify it as essentially a function of the separation of powers:

i.
“A textually demonstable constitutional commitment of the issue to a coordinate political department.”

ii.
“A lack of judicially discoverable and manageable standards for resolving it.”

iii.
“The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion.”

iv.
“The impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government.”

v.
An unusual need for unquestioning adherence to a political decision already made.”

vi.
The potentiality of embarrassment from multifarious pronouncements by various departments on one question.”

b.
Two of these considerations are more frequently relied upon than the others:  the commitment of the issue to another branch, and the lack of judicially manageable standards.

c.
Tribe notes that such a statement contains three assumptions about the role of the courts:

i.
Classical view – The Court is committed, after Marbury, to decide all cases before it unless it finds, purely as a matter of constitutional interpretation, that the Constitution itself has committed the determination of the issue to the autonomous decision of another branch or agency of government.

ii.
Prudential view – The Court should pass on determining the merits of a case when that would force the Court to compromise an important principle or would undermine the Court’s authority.

iii.
Functional view – In determining whether to decide on the merits of a case, the Court should consider such factors as the difficulties in gaining judicial access to relevant information, the need for uniformity of decision, and the wider responsibilities of the other branches of government.

d.
Cases since Baker v. Carr have only infrequently found an issue nonjusticiable (despite the following examples):

i.
Example 1:  In Powell v. McCormack, the Court found justiciable the question whether the House of Representatives could refuse to seat the plaintiff for reasons other than those found in Art. 1, § 2, cl. 2 (i.e. citizenship and residence).  The government argued that Art. 1, § 5 (which provided that each house be the judge of the qualifications of it members), was a textual commitment of the issue to another branch, and thus the controversy was nonjusticiable.  The Court held that this clause at most committed to the House the ability to judge the criteria set out in the Constitution, and none of the other nonjusticiablity considerations preculded hearing the case.

ii.
Example 2:  In Goldwater v. Carter, however, a plurality of the Court found that the question whether or not the President had the authority to terminate a treaty without the participation of the Senate was a nonjusticiable political question.  The plurality found that the Constitution was silent as to this issue, and the question was covered by political standards.  Furthermore, this was a dispute between coequal branches of government, each of which have resources to protect themselves.

iii.
Example 3:  In Nixon v. United States, the court found nonjusticiable the question of whether the Senate properly impeached a judge by sending it to committee which reported to the full Senate.  The Court relied heavily on the language in the Constitution that “the Senate shall have the sole Power to try all Impeachments,” as well of the fact of checks and balances and the difficulty of fashioning a relief.  

e.
Summary (from Tribe) – “There is, thus, a political question doctrine.  It does not mark certain provisions of the Constitution as off-limits to judicial interpretation.  But it does require federal courts to determine whether constitutional provisions which litigants would have judges enforce do in fact lend themselves to interpretation as guarantees of enforceable rights.  To make such a determination, a court must first of all construe the relevant constitutional text, and seek to identify the purposes the particular provision serves within the constitutional scheme as a whole.  At this stage of the analysis, the court would find particularly relevant the fact that the constitutional provision by its terms grants authority to another branch of government;  if the provisions recognizes such authority, the court will have to consider the possibility of conflicting conclusions, and the actual necessity for parallel judicial and political remedies.  But ultimately, the political question inquiry turns as much on the Court’s conception of judicial competence as on the constitutional text.  Thus, the political question doctrine, like other justiciability doctrines, at bottom reflects the mix of constitutional interpretation and judicial discretion which is an inevitable by-product of the efforts of federal courts to define their own limitations.”

6.
Limits on review of state court judgments

a.
The source of this authority is Martin v. Hunter’s Lessee, which upheld the legitimacy of the Supreme Court reviewing state court judgments resting on interpretation of federal law, and rejected the highest Virginia court’s challenge to the constitutionality of § 25 of the Judiciary Act of 1789, which provides for Supreme Court review of final decisions of the highest state court rejecting claims based on federal law.  Also, even a federal statute will trump a state constitution.

b.
Holmes has said that he could imagine the Republic surviving without Marbury, but not without Martin, betraying that he trusted federal officials to follow their oath more than state judges, and that he valued uniformity.

c.
If there exists “independent and adequate” state grounds for the judgment, however, the Supreme Court may not review the federal decision, even if wrong, as doing so would not change the outcome and they would, in effect, issue an advisory opinion.  There is a complex jurisprudence built up on deciding if a state ground is independent or adequate, but after Michigan v. Long, the Supreme Court will presume that it is not (and thus is reviewable), unless the state decision makes it perfectly clear that it was relying on state constitutional grounds.

d.
Thus, when going before a state court, a competent lawyer will argue both state and federal constitutional grounds, even if the language of the two are identical.  

i.
In New Mexico (State v. Gomez), the court follows an interstitial approach, whereby they first look to the federal constitution for relief, then to the state.  

ii.
Identical state constitutional provisions are not necessarily treated the same as their federal counterparts.  They may diverge for three reasons:

a)
A flawed federal analysis

b)
Structural difference between state and federal governments

c)
Distinctive state characteristics

7.
Political restraints on the Supreme Court

a.
Types of restraints – At times, other branches of government do not like decisions reached by the Supreme Court.  What types of restraint do the other branches have over the Court?

i.
Amendment to the Constitution

ii.
Impeachment

iii.
Set the size of the court

iv.
Set time of meeting

v.
The selection process

vi.
The Exceptions clause

b.
The Exceptions clause – Art. III, § 2 provides that “In all the other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to Law and Fact, with such exceptions, and under such regulations as the Congress shall make.”

c.
Ex parte McCardle – This case upheld the constitutionality of a federal law which removed appellate jurisdiction from the court on habeas cases, noting that as long as the law is constitutional, the court may not inquire into the motives of the legislature.

d.
Limits to McCardle 

i.
In U.S. v. Klein, the court invalidated a law which overruled precedent that a presidential pardon satisfied the statutory requirement that a property claimant was not a supporter of the rebellion, and order the courts to dismiss such claims for want of jurisdiction.  The court held that it was unconstitutional because it did not merely deny the right of appeal to a class of cases, but sought to prescribe rules of decision to the Judicial Department of the Government in cases pending before it.

ii.
We intuitively know that if the statute violates another part of the Constitution, it is invalid.  For example, a statute should be invalid if it denied access to the courts based on race.

iii.
In Plaut v. Spendthrift Farm, the Court invalidated a statute designed to reopen final judgment dismissing suits because of statute of limitations.

II.
NATIONAL POWERS AND THEIR LIMITS

A.
Source of federal powers and federalism
1.
McCulloch v. Maryland – In this case Maryland sought to put a tax on the National Bank

a.
Enumerated powers and implied powers – The first issue before the Court was whether the federal government had the authority to incorporate a national bank.  Although the federal government is one of limited and enumerated powers (as contrasted with the States), there was still the question of whether a federal power can be implied.  Though the word “bank” is not in the Constitution, Marhall notes that the Constitution is just an outline.  Also, the source of the power of the constitution is the people, not the states.  Thus, he says “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consistent with the letter and spirit of the constitution, are constitutional.”

b.
“Necessary and proper” clause – Although sometimes regarded as the source of the doctrine of implied powers described above, Marshall deals with it defensively, i.e. he must dispel the notion that it is a limit on the enumerated powers.

i.
Jefferson’s view – Necessary means necessary – only those implied powers without which the explicit grants of power would be nugatory.  

ii.
Hamilton’s view – The only question is whether the means to be employed has a natural relation to any of the acknowledged objects or lawful ends of the government.  This view was adopted by Marshall.

c.
Supremacy clause – Having concluded that the bank is within the authority of Congress, Marshall next decides that Maryland does not have the authority to tax it.  Steps:

i.
The power to create implies a power to preserve.

ii.
The power to tax is the same as the power to destroy.

iii.
The power to destroy, when yielded by a hostile hand, is incompatible the power to create and preserve.

iv.
Where such a repugnancy exists, the supreme authority must control, and not yield.

v.
The Supremacy clause makes the federal interest supreme.

d.
Methods of Constitutional Argumentation – Equally important to what Marshall says is how he said it.  Thus, the following methods of constitutional argumentation can be found in his opinion:

i.
The text

ii.
The intent / purposes of the framers

iii.
Precedent

iv.
The theory and structure of the government established by the constitution

v.
The consequences of the decision

2.
U.S. Term Limits, Inc. v. Thornton – In this case, the Court struck down as unconstitutional state imposed term limits on its representatives to the federal government.  Interesting to note is the different assumptions by the majority and the dissent as to what powers prevail when the text and history don’t provide an answer:

a.
The majority – The lack of decisive data from text and history produced reliance on structural implications justifying judicially imposed state disabilities to act in the federal sphere.  The 10th amendment only grants those powers existing at the time of the drafting.  Looks to the different federal / state roles in the constitution and the articles of confederation.

b.
The dissent – The default is infinite state power.  Silence should be construed as barring federal, not state, power.  Looks to the different federal / state role in the constitution and a hypothetical world with no states.

B.
Affirmative commerce power and its internal limitations
1.
The Commerce clause – Art. I, § 8 provides that Congress has the power “To regulate commerce with foreign nations, and among the several states, and with the Indian tribes.”  The clause is regarded to be designed to promote a national market and to curb balkanization of the economy.  It has two effects:  1) it is an affirmative grant of power to congress, and 2) it is a restraint on state action.

2.
History of cases before Lopez

a.
1824 to 1936 – Despite the broad pronouncement of what constituted commerce in Gibbons v. Ogden, the court in the period prior to 1937 often took a stilted view as to what constituted commerce.  Often the distinction would turn on distinctions between commerce and production; other times the court would investigate whether something is at one time in interstate commerce and then winds up in intrastate commerce.

b.
1937 to 1995 – Following NLRB v. Jones and Lauglin Steel Corp., the court began to apply a substantial effects test that made irrelevant any determination of what was in or out of the current of commerce.  The courts gradually increased Congress’ power, by first allowing regulation of intrastate activity that merely impacts other states, by allowing regulation where the aggregation or cumulative effects of relatively trivial activity is not trivial, by deferring to congressional fact finding, and finally not even requiring such fact finding.  In essence, it had brought itself out of the game until 1995.

3.
U.S. v. Lopez – In this case, the court reclaimed a role in limiting Congress’ power under the commerce clause by striking down a federal statute that regulated guns on school premises.  In so doing, Chief Justice Rehnquist classified the history of the doctrine into three areas:

a.
Congress may regulates the use of the channels of interstate commerce (Darby, Heart of Atlanta Motel)

b.
Congress is empowered to regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities (Shreveport Rate Case).

c.
Finally, Congress’ commerce authority includes the power to regulate those activities having a substantial relation to interstate commerce, those activities that substantially affect interstate commerce.  This is divided into two (or three) categories:

i.
If the activity is economic or commercial, it doesn’t matter whether the particular instance of the activity directly affects interstate commerce, as long as the instance is part of a general class of activities that, collectively, substantially affect interstate commerce.  (Wickard, Perez, Darby).

ii.
If the activity is not economic, there must a pretty obvious connection between it and interstate commerce.

iii.
It appears that statutes can be saved by a jurisdictional hook, i.e. the statute expressly requires that the courts find that this instance has a substantial effect on interstate commerce.

d.
It appears that the court will no longer defer to congress’ belief that the activity is commerce, but will instead investigate it on its own.

C.
Congress’ power under § 5 of the 14th amendment – Two cases primarily define the scope of congress to legislate pursuant to § 5 of the 14th amendment, which provides that “Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”  § 1 defines the scope of the 14th amendment: it confers due process, equal protection and citizenship rights to all people, and denies the states the ability to deny those rights to its citizens.

1.
Katzenbach v. Morgan – The city of NY sought an injunction that certain provision of the Voting Rights Act of 1965 that ban certain types of literacy tests.  Court upheld the legislation as authorized by § 5 of the 14th amendment on two grounds:

a.
Congress reasonably felt [following the rationality standard in McCulloch] that by providing Puerto Ricans with the vote, it could thus arm them with protections against other constitutional violations.  Thus, they were only providing a remedy.

b.
Congress, despite court precedent to the contrary, determined that the English Literacy test imposed by New York was itself unconstitutional, and can thus defined substantive rights.

2.
City of Boerne v. Flores – In a previous decision, the court had changed the standard involved in deciding whether a government action violates the free exercise clause.  Congress responded with a statute, the Religious Freedom Restoration Act of 1993, which purports to change the standard back (even citing the cases by name).  The court held that this was not authorized by § 5 of the 14th amendment, and was thus unconstitutional.  The court got rid of the “alternative” reason for Morgan (above), and said “While the line between measures that remedy or prevent unconstitutional actions and measures that make a substantive change in the governing law is not easy to discern, and Congress must have wide latitude in determining where it lies, the distinction exists and must be observed.”

D.
External limits on federal commerce power and power under § 5 of the 14th amendment
1.
The 10th amendment 

a.
Laws of General Applicability – At one time, laws of general applicability (e.g. Fair Labor Standards Act) could not be applied against States as States – determined by a complex jurisprudence involving “traditional government functions.”  (National League of Cities v. Usery).  Usery, however, was overruled by Garcia v. san Antonio Metropolitan Transit Authority, which applied the FLSA to transit workers.  In essence, the court said:  1) we are not good at determining this (look at the mangled cases since Usery), and 2) states can fend for themselves in the political arena.

b.
Commandeering the state legislative (and executive) process 

i.
In New York v. United States, the court said that “Congress may not commandeer the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program.”  Thus, forcing states to take title to low-level nuclear waste if they fail to provide for the disposal of all internally produced nuclear waste is invalid (other less coercive incentives were legitimate).

ii.
In Printz v. United States, the court expanded New York to also forbid the federal congress from compelling state police officers to participate in its regulatory scheme.  In that case, the Brady Bill required the Chief Law Enforcement Officer of the local jurisdiction to perform background checks, but does not require him to do anything with the information.

2.
State Sovereign Immunity – In recent years, the court has awakened interest in the sovereignty of states as a limit on both the commerce clause, and Congress’ power under § 5 of the 14th amendment (above):

a.
In Alden v. Maine, the supreme court held that the federal government, even in a law passed in accordance with the commerce clause, may not subject states to suit in state court (Seminole Tribe had earlier prevented their suit in federal court, at least with respect to laws passed under the commerce clause).  The reasoning is informative of the level of respect the current court gives to state sovereignty:  “Although the Constitution grants broad powers to Congress, our federalism requires that Congress treat the States in a manner consistent with their status as residuary sovereigns and joint participants in the governance of the Nation..”  The “indignity” of subjected states to private suits is inconsistent with that notion.

b.
In Florida Prepaid (actually two cases involving the same parties over the same facts) the court held that, although Seminole Tribe allows Congress to abrogate state sovereignty and subject the states to suit when the power is invoked under § 5 of the 14th amendment, the laws in question here were not adequately supported by § 5:  “There [Boerne] we held that for Congress to invoke § 5, it must identify conduct transgressing the 14th amendment’s substantive provisions, and must tailor its legislative scheme to remedying or preventing such conduct.”  Thus, although this case arguably doesn’t change much, it does show the new level of respect given to state sovereignty.

E.
The taxing power
1.
The text – Art. 1, § 8 allows congress “to lay and collect Taxes, Duties, Imposts and Excises to pay the debts and provide for the common defense and general welfare of the United States; but all duties, imposts and excises shall be uniform throughout the United States”  Furthermore:

a.
Art. 1, § 9 declares that “no tax or duty shall be laid on articles exported from any state.”

b.
Art. 1, § 9 also declares that “no capitation, or other direct, tax shall be laid, unless in proportion to the census.”

c.
The 16th amendment provides “Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several states, and without regard to any census or enumeration.”

2.
The general welfare clause is not an independent source of power, and only goes along with the power to tax and spend.

3.
An independent source of power – the taxing power can confer on Congress an independent source of regulatory power, in which case there are some internal limits, or it can be a means to achieving a power granted elsewhere, in which case there are no limits.

4.
Internal limits? – Though there is not much litigation in this area, especially since the Supreme Court gave the commerce clause such a broad reading in 1937, it is suggested (by Tribe) that the following limits apply:

a.
A tax is a valid revenue measure if it achieves its regulatory effect though its rate structure or if its regulatory provisions bear a reasonable relation to it enforcement as a tax measure.

b.
A tax is a regulatory tax, and hence invalid if not otherwise authorized, if its very application presupposes taxpayer violation of a series of specified conditions promulgated along with the tax.  For this determination, it seems important whether or not the tax actually produces revenue.

F.
The spending power 
1.
The text – the spending clause is lumped with the taxing clause – “to lay and collect Taxes, Duties, Imposts and Excises to pay the debts and provide for the common defense and general welfare of the United States.”

2.
Independent source of power – Like the power to tax, the spending power confers an independent source of power upon congress.

3.
Conditional grants – Congress can indirectly achieve a regulatory effect by placing a condition on grants of money to the states.

4.
Internal limits? – Like the taxing power, it is difficult to fathom or articulate internal limits on the spending power.  The following limits (internal and external) are found in South Dakota v. Dole:

a.
“The first of these limitations is derived from the language of the Constitution itself: the exercise of the spending power must be in pursuit of ‘the general welfare.’  In considering whether a particular expenditure is intended to serve general public purposes, courts should defer substantially to the judgment of Congress. (lots of deference)

b.
“Second, we have required that if Congress desires to condition the State’s receipt of federal funds, it ‘must do so unambiguously … , enabl[ing] the states to exercise their choice knowingly, cognizant of the consequences of their participation.’  (little deference)

c.
“Third, our cases have suggested (without significant elaboration) that conditions on federal grants might be illegitimate if they are unrelated ‘to the federal interest in particular national projects or programs.’  (look at majority v. O’Conner)

d.
“Finally, we have noted that other constitutional provisions may provide an independent bar to the conditional grant of federal funds.” (little deference)

III.
FEDERAL RESTRAINTS ON STATE POWER TO REGULATE THE ECONOMY

A.
The dormant commerce clause – This doctrine has no real home in the constitution, except in he implication that if congress has interstate commerce power, then the states do not.  Unlike many of the court’s pronouncements on constitutional law, congress can easily fix what it perceives to be errors in this arena.

1.
The non-discrimination principle – (from Tribe)  “When a state statute clearly discriminates against interstate commerce, it will be struck down, unless the discrimination is demonstrably justified by a valid factor unrelated to economic protectionism.  Indeed, when the state statute amounts to simple economic protectionism, a virtually per se rule of invalidity has applied.”

2.
Undue burdens – (from Tribe)  “Even facially neutral state laws are impermissible if they impose an undue burden on interstate commerce.  This test is ‘less strict’ than the scrutiny reserved for patently protectionist state laws.  When a statute has only indirect effects on interstate commerce and regulates evenhandedly, [the court has] examined whether the State’s interest is legitimate and whether the burden on interstate commerce clearly exceeds the local benefits.  In addition, the court examines whether a state could have achieved its aims in other ways without burdening interstate commerce.”

3.
Pike test (encapsulates the above distinctions, and all previous cases):

a.
First, is the state law facially discriminatory?  If so, then it is almost per se invalid (Main Fish Bait exception).

b.
Next, does it regulate evenhandedly to effectuate a legitimate local public interest, with only incidental effects on interstate commerce?  If no, then invalid.

c.
Finally, is the burden imposed on interstate commerce clearly excessive in relation to the putative local benefits?  In so weighing, the court will accept the states articulation of the local benefits, but will use a “least drastic means” test to do the weighing?

4.
Market participant exception – When the state is acting as a market participant, and not as a regulator, then the dormant commerce clause does not forbid its business decisions, even if facially discriminatory.  However, a state may not impose further restrictions down the stream of commerce, where a private company could not.

B.
Indian and foreign dormant commerce clauses
C.
Art. IV Privileges and Immunities 
1.
The text – Art. IV, § 2 provides that “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”  It location in Article IV, which regulates comity between the states, is telling.

2.
Difference from other clauses:

a.
Dormant commerce clause – though they can have similar effects, there are substantial differences between these two clauses:

i.
Corporations enjoy no protections under P&I (not citizens)

ii.
Congress arguably can not consent to violations (a rights provision)

iii.
Standard of review is stricter than for the commerce clause balancing test, but not as strict as for the commerce clause discriminatory legislation.

iv.
P&I does not extend to all commercial activity, but only to fundamental rights

v.
There is no market participant exception to P&I.

b.
14th amendment privileges and immunities – § 1 of the 14th amendment provides that “not state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.”  This is different because it guarantees that there are certain rights of national citizenship which the states can not abridge, whereas the article IV P&I clause only guarantees that citizens of one state get treated like other citizens of that same state.

3.
Two step inquiry

a.
What rights are protected? – “Not all forms of discrimination against citizens of another state are constitutionally suspect.  Some distinctions between residents and nonresidents merely reflect the fact that this is a Nation composed of individual states, and are permitted;  other distinctions are prohibited because they hinder the formation, the purpose, or the development of a single union of those states.  Only with respect to those privileges and immunities bearing upon the vitality of the nation as a single entity must the state treat all citizens, resident and nonresident, equally.”

b.
May the state still discriminate?

i.
Particular source of evil – The citizens of another state must be shown to constitute a peculiar source of the evil at which the statute is aimed.

ii.
Substantially related / less discriminatory alternatives – Additionally, the state must show that the discriminatory statute is substantially related to this peculiar evil the non residents represent.  Generally, the state must show that there are no less discriminatory alternatives that would adequately address the problem.

D.
Preemption and consent – applies when there are both validly enacted state and federal laws.

1.
Preemption –  there are two types:

a.
Express – When congress specifically says that it is preempting a state law, there is no constitutional issues, only statutory interpretation ones.

b.
Implied – this are causes more problems.  The touchstone is congressional intent:

i.
Field preemption – The court requires a clear showing, based on congressional intent, that congress meant to occupy the field.  In areas traditionally left to the states, there is a strong presumption against field preemption.  The intent may be evidenced in several ways:  

a)
For example, the scheme of federal regulation may be so pervasive as to make reasonable the inference that Congress left no room for the states to supplement it.  

b)
Also, the act of congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.

ii.
Conflict preemption – 

a)
Joint compliance impossible

b)
Conflicting objectives – If, for example, the state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.

2.
Consent – congress may grant states the ability to regulate economic activity in a way which would otherwise be precluded by the dormant commerce clause.

IV.
STATE ACTION

A.
General considerations

B.
Public Function strand

1.
Marsh v. Alabama and progeny – In Marsh, the court found state action when a company town refused to allow a Jehova’s Witness distribute materials.  Thought to be an anomaly until Amalgamated Food Employees Union v. Logan Valley held that shopping centers are state actors when they deny access to labor picketers.  This particluar strand all but went away with Hudgens v. NLRB which held that such shopping centers were not, in fact state actors.

2.
Parks – Under Evans v. Newton (which in some respects was later curtailed), the courts found parks like company towns, and thus a racially restrictive trust could not be administered over a park.

3.
White Primary cases – 

4.
Modern Curtailment – In Flagg Bros. Inc. v. Brooks and Jackson v. Metropolitan Edison Co., the court emphasized that public function state action is rather limited, and will only be found in cases where the function is one traditionally exclusively reserved to the states.  It seems that if the court can find an instance where the function was not reserved to the states, it will not find state action under this strand.

C.
Nexus / State involvement strand


1.
Shelly v. Kramer and progeny

2.
Burton v. Wilmington Parking Authority and progeny

3.
Encouragement and authorization

4.
Jackson and Flagg Bros. revisited

5.
1982 Trilogy
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